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PREFACE 


THE discovery of petroleum in commercial quantities in Pennsylvania 
in 1859 has led to the development of one of the world’s greatest indus- 
tries. ‘The economic importance of petroleum and natural gas in modern 
life and industry can hardly be estimated. It is doubtful, however, if 
many realize the difficulties with which the courts have been confronted 
in fixing the legal status of these new and peculiar substances, and in 
the determination of the legal relations of the landowner and the pro- 
ducer under the various forms of the oil and gas lease, the basic contract 
of the industry, but thousands of decisions on every phase of the sub- 
ject are sufficient evidence of these facts. 

One who writes upon some of the older divisions of the law, where the 
classification is upon the basis of legal acts and relations, travels a well- 
defined path, where he may make improvements in accordance with his 
skill and learning. But one who undertakes to state the principles of law 
relative to a particular physical subject-matter must blaze his own trail 
across other classifications of the law. In the preparation of this work 
the writer has had the task of making practically all deductions of legal 
principle directly from a great and ever-increasing mass of confusing 
and conflicting decisions, as well as that of organizing and presenting 
them in some logical sequence of his own invention, so as to make them 
readily available to the practicing lawyer. 

It seemed that such work should logically begin with a discussion of 
the nature of the landowner’s legal interest in oil and gas in situ, The 
policy upon which the courts act for or against a landowner respecting 
any distinguishable part of the total physical aggregate designated “land” 
is determined by the physical and economic facts of that particular sub- 
ject-matter. The legal interest of the landowner in respect to such phys- 
ical subject-matter, whether it be air, water, coal, or oil, is determined 
by what the court, acting in the light of such policy, decides he may or 
may not legally do, or what others may or may not legally do, in respect 
toit. In other words, the aggregate of the landowner’s legal relations in 
respect to oil and gas, as fixed by the decisions of the courts, determine 
the nature of his legal interest in respect to them. 
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Following these premises, the first chapter states the physical facts 
of oil and gas as they have been deduced by scientific investigation and 
research, and such economic facts regarding them as are pertinent. In 
the next five chapters the landowner’s legal relations respecting oil and 
gas, as determined by the decisions of the courts, are discussed at length. 
Included in this discussion are the rights of the landowner, their viola- 
tion by the acts of trespass and waste, and the legal and equitable reme- 
dies for their violation; the privileges of the landowner to take oil and 
gas by operations on his own lands, regardless of the fact that in so doing 
he may draw oil and gas from his neighbor’s land; the landowner’s com- 
mon-law and statutory duties not to waste oil or gas or injure the com- 
mon reservoir; the powers of the landowner to create separate interests 
in the oil and gas by deed, exception, and lease ; and liabilities of the land- 
owner to suffer the loss of his interest by adverse possession. In the 
seventh chapter these relations are summarized, and the aggregate there- 
of shown not to constitute the landowner the owner of oil and gas im 
situ, a result contrary to statements found in some of the decisions, 
which are based on the implied postulate that, since oil and gas are a 
part of the land, the landowner must own them in the same manner as he 
does solid minerals. 

A major portion of the litigation and most of the difficult and intri- 
cate questions of oil and gas law have arisen out of the attempts of the 
courts to determine the nature of the legal interest created by leases of 
lands for the production of oil and gas. Having established in the earlier 
chapters the nature of the landowner’s legal interest as a basis therefor, 
the next twelve chapters are devoted to a discussion of oil and gas 
leases. ‘The development of the modern lease to its present form has 
been an evolutionary process. The struggle has been to find a basic 
contract upon which profitable production can be had with fairness to 
both landowner and producer. In the various chapters on leases, their 
formation, validity, construction, duration, assignment, and termination. 
are discussed in detail. Several chapters are likewise devoted to a study 
of the development of various clauses of the lease, and various forms 
of leases, with particular attention to the legal relations of the lessor 
and lessee as created by express and implied conditions and cove- 
nants, and the respective remedies of the lessor and lessee for their 
breach. 

In a few chapters, miscellaneous subjects have been treated at some 
length, because of their direct connection with the legal interest of the 


landowner or lessee in oil and gas. Such subjects are mining partner- 
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ships, mechanics’ liens, tort liability of oil and gas operators, taxation 
of oil and gas interests, and contracts for drilling oil and gas wells. 

One chapter is devoted to the production of oil and gas from public 
lands. The size of the volume might have been materially increased, by 
reprinting herein all of the state and federal statutes and land regulations 
relative to this phase of the subject, but it was doubted whether the use- 
fulness of the book would be measurably increased thereby. 

In the final chapter an attempt has been made to collect most of the 
important forms used in the oil and gas business. ‘These forms have been 
annotated to the corresponding sections of the text, thereby enabling the 
reader to gather the full import of the language thereof. 

The work on the whole is designed to be an analytical, as well as an 
exhaustive, treatment of the field which it covers for the use of the 
practicing lawyer. W.L. S. 


June, 1927. 
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LAW OF OIL AND GAS 


CHAPTER 1 


PHYSICAL AND ECONOMIC FACTS OF OIL AND GAS 


Knowledge of certain economic and physical facts necessary. 
Chemical composition of oil and gas. 

Theories as to the origin of oil and gas. 

Migration of oil and gas. 

Heonomie facts of oil and gas. 


SOR hy 


§ 1. Knowledge of certain economic and physical facts necessary 


Before proper rules for the guidance of human action respecting 
any physical subject-matter may be correctly determined by the agents 
of an organized society vested with such powers, those agents must 
have a correct understanding of the physical and economic facts of that 
subject-matter. If the physical and economic facts of natural gas 
and petroleum were the same as those of coal or other solid minerals, 
there would be no need of a treatise on the law of oil and gas, for the 
rules of law in respect to such solid minerals would suffice. It is high- 
ly important, therefore, in a work of this kind, to briefly set out those 
facts as they have been determined by reliable authorities. This 1s 
especially true in regard to the physical facts, for as to them the courts, 
particularly in the earlier cases, labored under misapprehension and in 
actual ignorance. 
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§ 2. Chemical composition of oil and gas 


Petroleum and natural gas are members of the bitumen family of 
hydrocarbons. Bitumens of commercial importance are natural gas, 
petroleum, and asphalt, representing, respectively, the gaseous, liquid, 
and solid members of the group. The word “petroleum,” derived 
from the Latin words petra and olewm, meaning rock oil, is a term 
which in its widest sense embraces all of the hydrocarbons, but in its 
more proper and restricted sense is used to designate only the liquid 

member of the group.! The chemical composition of both natural gas and 
petroleum differs greatly in different fields, although the chief constitu- 
ents are carbon and hydrogen. For this very reason they are not in 
a true scientific sense minerals, for a mineral is a substance having 
a definite chemical composition.’ 


§ 3. Theories as to the origin of oil and gas 


Many theories have been advanced to account for the existence of 
oil and gas. Some of them are so fanciful that they seem no more 
probable than the mythical conception of their origin found in the 
tales of the Argonauts.’ Scientists of recent generations have de- 
voted much attention to the problem, but as yet no single theory has 
received universal approval. The controversy, in the main, is between 
the chemists, on the one hand, claiming an inorganic origin, and the 
geologists, on the other hand, claiming an organic origin. ‘The inor- 
ganic theories are that the hydrocarbons, petroleum and natural gas, 
have been formed as a result of instantaneous chemical reactions be-— 
tween carbon and hydrogen under special conditions underground. 
They differ, however, as to the character of the sources of the hydro- 
gen and carbon gases, but are alike faulty as to proof of the actual 


1 Webster’s International Diction- 14; Johnson and Huntley, Oil and 
ary; Encyclopedia Britannica, 11th Gas Production (1915) ch. 1. Ca- 
Edition, Petroleum. rothers v. Mills (Tex. Civ. App. 

2 Hower, wie Story, of Oil) (Lo) ody Vee us. vue bInE 
p. 4; Van Tuyl, Elements of Petro- 3 Tower, The Story of Oil (1916) 
leum Geology (1924) p. 88; YZieg- p. 28. 
ler, Popular Oil Geology (1918) p. 
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existence of the sources. The inorganic theories may be demonstrat- 
ed by laboratory experiments, but there is no accompanying proof that 
nature worked with the same substances and under the same conditions 
as the chemist. 

The geologists, basing their claims as to the truth of the organic 
theories upon facts observed in the study of geologic formations, as- 
sert that petroleum and natural gas are the result of the slow decompe 
sition and distillation of plant and animal remains, or both, which have 
been stored in the beds where they were deposited since their forma- 
tion; but the geologists are by no means in accord among themselves 
as to the exact sources and nature of the organic material. One group 
contends that it is marine animal life; a second, that it is essentially 
plant life, but the members of this group disagree among themselves 
as to whether the plant life is land or marine; and a third group 
are willing to concede that it is both plant and animal life, thus at- 
tempting to account for the varying chemical composition of oil and 
gas in different fields. Whether or not any of these theories will 
ever receive universal approval is a question to be answered in the 
future, and of little or no importance in determination of the legal 
status of these. substances.* 


§ 4. Migration of oil and gas 


The principal physical fact of oil and gas of significance in the de- 
termination of their legal status is their powers of migration. Oil is 
a volatile liquid, and, if placed upon the surface of the earth, would 
migrate. Because of its volatile character it would to some extent 
pass into gaseous substances, and because of its fluidity would seek, 
through the force of gravitation, the lowest level. Natural gas in the 
open air, being lighter than air, would, of course, diffuse and escape 
upward. With such physical properties, these substances, under 


4Van Tuyl, Elements of Petro- Johnson and Huntley, Oil and Gas 
leum Geology (1924) ch. 5; Zieg- Production (1915) ch. 2; Snider, 
ler, Popular Oil Geology (1918) ch. Oil and Gas in the Mid-Continent 
Soe Geaic, Oil Binding (1912) ch. Field (1920) p. 12; Hager, Prac- 
1; Griswold and Munn, Geology of tical Oil Geology (1915) ch. 1. 
Oil and Gas Fields (1907) ch. 1; 
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the conditions named, may rightly be termed fugitive. These proper- 


ties of oil and gas were judicially recognized in the earlier decisions 
of the courts,> and made the basis of rules of law in respect to them. 
From the language of the courts, however, in some of the decisions, 
it is possible that they have not had all of the facts before them. Oil 
and gas in commercial deposits, hundreds and even thousands of feet 
below the surface of the earth, are not controlled by the same forces 
of nature that they are if on the surface of the earth in a free state. 
To determine the true state of affairs, it is necessary to turn for infor- 
mation to the geologists, who are endeavoring to learn the true physical 
facts of these substances, as the members of the legal profession are 
trying to determine principles of law governing them on the basis of 
the facts. 

According to the views of some scientific authorities, the organic 
theory of the origin of oil and gas make it necessary for them to have 
migrated from their place of origin to the porous rock strata they now 
occupy. The causes assigned for this migration are numerous and 
variable, and there is no unanimity of agreement as to which of them 
have been the chief contributors. Some of the causes assigned are 
gravitation, capillary attraction, gas pressure, hydrostatic pressure, 
faults in rock strata, and the varying specific gravities of oil, gas, and 
water. One writer says: “The whole problem is extremely complex, 
and it is certain that we must look to a number of factors which pro- 
But, 
granting that oil and gas have migrated from their place of origin to 
the place in the rock strata that they now occupy, do they still mi- 
grate? Do they in this natural state have that “fugitive and wander- 
ing existence’ ascribed to them by the courts? ‘The proof of the 
nonmigratory powers of oil and gas as they exist in the earth in com- 
mercial deposits, in the absence of artificial interference, lies in a prop- 


duce and influence the migration, rather than a single cause.” 7 


5 Brown v. Vandergrift (1875) 80 
Pa. 142; West Moreland & Cam- 
bria Natural Gas Co. v. De Witt 
(CalgHs)S2)) al) Weyeh, ABH ai, ley UN. ee 
We, Ante NG ial 

6 Craig, Oil Finding (1912) ch. 
3; Snider, Oil and Gas in the Mid- 
Continent Field (1920) p. 15; Van 


Tuyl, Elements of Petroleum Geol- 
ogy (1924) ch. 7; Hager, Practical 
Oil Geology (1915) ch. 1; Griswold 
and Munn, Geology of Oil and Gas 
Fields (1907) p. 13. 

7 Snider, Oil and Gas in the Mid- 
Continent Field (1920) p. 16. 


§ 4 


er understanding of the conditions under which thev exist in such de- 


posits. 
For the accumulation of oil and gas in commercial deposits several 
conditions must coexist. In the first place, there must be a porous 


stratum of rock, usually sandstone or limestone, in which gas, oil, and 
water collect in the order of their specific gravities. In the second 
place, such stratum must be folded; otherwise, oil or gas could not be 
produced in commercially paying quantities. ‘The third condition is 
that the porous stratum must be capped or overlaid with rock stratum 
practically impervious to gas and oil. Under these conditions, in the 
simpler form of the structure, the gas collects at the top of the fold, 
the oil on the sides, and the water at the bottom, in the order of their 
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specific gravities.8 


8 Ziegler, Popular Oil Geology 
(1918) ch. 7; Craig, Oil Finding 
(1912) ch. 8; Johnson and Hunt- 


ley, Oil and Gas Production (1915) 
ch. 4; Van Tuyl, Elements of Pe- 
troleurm Geology (1924) ch. 7. 

“In the first discovered fields oil 
and gas were found in porous sandy 
strata, which varied in texture from 
fine-grained sandstone to conglom- 
erates. These rocks were termed 
‘sands,’ and the porous part of the 
sands containing oil and gas, ‘pools.’ 
Discoveries in Ohio and Indiana 
have shown that oil and gas may 
occur in limestone, while in a few 
fields (Florence, Colo., and parts 
of California) the oil has accumu- 
lated in fissures in shale. In few 
recorded instances oil has been 
found in igneous and crystalline 
rocks, though not in_ sufficient 
amounts to be important. The 
term ‘sands,’ as applied broadly. to 
any oil or gas containing rock, is 
not, therefore, an accurate litholog- 
ic term, although most oil and gas 
accumulations are actually in sand 
or sandstone. The name ‘reservoir’ 
is now applied to the sufficiently 


porous part of the sand or other 
rock which is capable of holding 
and yielding a commercial quantity 
of oil and gas if they are present. 
It includes the whole porous vol- 
ume of the rock, whether it contains 
water, oil, or gas, or if any part of 
the space is dry. 

“The fundamental requisite of an 
oil and gas reservoir is porosity. 
Shales have a relatively slight 
amount of pore space, and the ex- 
isting pores are very fine. There- 
fore, even though a shale is saturat- 
ed with oil, a well drilled into it 
will hardly obtain a showing of oil, 
because the fineness of the openings 
in the rock hinders the escape of 
the oil. Limestones are in the ma- 
jority of the cases compact and 
rather fine-grained, containing a 
relatively low amount of available 
pore space. The percentage of pore 
space in the average sandstone is 
higher, but is by no means so large 
as that of most sands and conglom- 
erates, because the cementing ma- 
terial binding the grains of sand- 
stones together fills the pores to a 
greater or less degree. In average 
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Although oil and gas are thus imprisoned in this natural reservoir, 
prevented from escape upward by impenetrable rock and held there 


sandstone it varies from 5 to 15 per 
cent., while in sands it may amount 
to 15 to 25 per cent., and in con- 
glomerates to as much as 30 per 
cent 4 —t) * 

“An all-important requirement 
for the accumulation of oil and gas 
is an impervious cover or retaining 
roof, which will hold the oil and 
gas in the porous reservoir. Such 
an inclosing cover may consist of 
almost any very fine or compact 
rock, such as shale, closely cement- 
ed sandstone, or dense limestone. 
If the fine pores of the cover rock 
are filled with water, it is the more 
effective in retaining the contents of 
the reservoir below. In the absence 
of a suitable cover, the oil and gas 
will escape from the reservoir; the 
lighter oil becoming volatilized and 
leaving behind a heavy residue. 
The abundant and heavy shales of 
the oil-bearing strata in Kansas 
have hindered the escape of the 
oil and gas, but at the outcrop of 
certain imbedded sands in Missouri 
(in the vicinity of MHigginsville 
and elsewhere) heavy asphaltic de- 
posits have been formed, due to the 
escape and evaporation of petrole- 
um formerly present in the rocks. 
Impervious strata occur beneath, as 
well as above, most oil and gas con- 
taining beds. 

“The lateral extent of the reser- 
voir rocks is a matter of importance. 
If the sand is lenticular in shape, 
the capacity to hold oil and gas is 
gradually reduced in all directions 
until, at the point where the sand 
disappears, it is zero. If such a 
lenticular reservoir is inclosed be- 
tween relatively impervious shale 


beds it may contain a large accum- 
ulation of oil and gas, even when 
inclined steeply; the shale at the 
end of the sand serving to retain the 
oil and gas. A very large number 
of the oil and gas reservoirs of the 
world are of this type. They are 
especially common in the mid-con- 
tinent field. 

“Although there seems to be quite 
a discrepancy between oil fields of 
different subclasses, they are all 
similar in certain respects. In the 
first place, in order to hold the oil, 
the structures must combine several 
factors necessary in every oil field, 


viz.: (1) A porous or open reser- 
voir; (2) a relatively impervious 
cover; and (38) some sort of geo- 


logical structure by which the oil, 
gas, and water may have been sep- 
arated from each other, and the 
oil concentrated in one locality. In 
anticlinal, synclinal, and domeshap- 
ed fields the structure or folding 
of the beds has acted as the third 
factor; hence we should expect to 
find the gas nearest the crest of 
the anticline or dome, water farther- 
est down dip, and oil between, fre- 
quently at the locality of greatest 
change in dip.” 

Andros, The Petroleum Handbook 
GUSTS) Spaios 

“Oil strata are overlaid or capped, 
and underlaid, by strata practical- 
ly impervious to oil. These beds 
may consist of compact shales, hard, 
closely cemented sandstones, and 
compact limestones. In all cases 
the overlying strata must be tight 
enough to practically seal in the oil. 
Where strata have been eroded, 
leaving exposed sands, the more yol- 
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under great pressure, it seems absurd as ask if they migrate. The 


answer to the question is apparent. 


One prominent authority, after 


discussing the subject of migration from various assigned causes, be- 


atile oils will escape, unless as- 
phaltic or paraffine deposits coat the 
faces of the strata, and act as seals 
to keep in the remaining oil. 
“However, as explained under ‘Ef- 
fects of Migration,’ there are condi- 
tions where oil may work its way 
upward through the overlying beds. 
Also, were it not for the compact, 
overlying beds, water would work 
its way downward from the surface 
of the earth, and flood the oil strata. 
“Tt is just as essential to have a 
compact underlying bed of material 
to retain the oil as it is to have a 
capping. If it were not for such 
beds, the oil would gradually escape 
downward from the stratum in 
which it originally occurred. It 
seems highly probable that such has 


been the case in some instances. 


However, water in the lower beds 
would stop migration, for petroleum 
will not escape through a rock sat- 
urated with water. This applies, 
whether or not the water stratum 
is above or below the oil stratum. 
In such saturated rocks the water is 
held by friction and capillary at- 
traction to the small grains of sedi- 
ment, and the oil has not sufficient 
pressure to overcome these factors. 
If for any reason the rocks below 
lose their water the oil will under 
some conditions travel downward.” 


Hager, Practical Oil Geology 
PESTS) Li. 
In Snider, Oil and Gas in Mid- 


Continent Fields (1920) 16, the 
author, having previously discussed 
the possibilities of oil and gas mi- 
gration from their places of origin 
to commercial deposits, continues: 


“Granting that oil and gas can 
and do move in the rocks, there are 
several conditions that must be ful- 
filled before there can be an accum- 
ulation of commercial importance. 
These may be briefly enumerated as 
follows: 

(1) A bituminous rock as a 
source for the oil. This has already 
been mentioned. The probabilities 
are that the bituminous shales are 
the source of practically all of the 
oil in the mid-continent fields. Dur- 
ing deposition, the mud would have 
a greater power of carrying the or- 
ganic matter down with it than 
would the sand or lime particles. 
The proportion of organic matter 
would also be higher in mud than 
in sand, on account of the much 
more rapid accumulation of the lat- 
ter. 

(2) A porous rock to act as a 
reservoir for the oil and gas. This 
is a sandstone in most cases, Sand- 
stones are deposited in comparative- 
ly shallow water, and vary consid- | 
erably in thickness and character 
within short distances. The varia- 
tion in the size of the grain is one 
of the important features of oil- 
bearing sands. The finer the grain 
of the sand, the less the pore space, 
and consequently the less the total 
amount of oil contained per volume 
of sand. Migration is naturally 
slower in the finer grained rocks, 
and wells producing from them usu- 
ally have smaller initial productions 
and are longer lived than those in 
coarser grained rocks. An ideal 
sand is one of moderate thickness 
and of medium grain, and with suf-* 
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fore and after accumulation in commercial deposits, answers the ques- 
tion as follows: 

“From all of these considerations it will be seen that the migration 
of petroleum is a very circumscribed action, and cannot be called upon 
to explain any very widespread phenomena in oil fields. To put it 
briefly, petroleum goes where it can; but, from the very nature of the 
conditions under which it has been formed and under which it is pre- 
served, its migrating movements are checked and hindered in almost 
all directions. "Thus, when earth oils are discovered in any locality, 
we are almost justified in applying to them the famous conclusions of 
the gentieman who devoted his life to research upon the subject of the 
‘fiery flying serpents in the wilderness,’ with special attention to their 


ficient cementing material to cause 
it to stand up well, but not sufficient 
to occupy much space between the 
grains. 

“Conglomerates may be regarded 
as very coarse sandstones, so far 
as they act as oil and gas reservoirs. 
Limestones, where sufficiently por- 
ous, act aS reservoirs. The porosity 
may be due to the original texture, 
to dolomitization which increases 
the pore space, to erosion and solu- 
tion, to faulting and jointing which 
opens cavities in the limestone, and 
to the effect of solutions from igne- 
ous intrusions. The porosity of 
limestones may be very high, as 
much as 30 or 40 per cent. Shales 
often contain a high percentage of 
bituminous matter, but are usually 
so fine-grained that oil is retained 
in them. Oil is found in some plac- 
es in joint cracks in shale, and the 
porous diatomaceous shales of Cali- 
fornia have been very productive. 
It is probable, however, that most 
of the oil reported as coming from 
shale comes from sandy streaks in 
the shale, or from sand immediate- 
ly under the shale. Porous or 


weathered igneous rocks act as res- 
ervoirs in some cases. The only 
known example in the mid-conti- 
nent fields is at Thrall, Texas. 

“(3) A cap rock to prevent the 
oil from migrating directly upward 
to the surface. This is usually 
shale or other fine-grained rock. 
The cap rock is essential to the ac- 
cumulation of oil and gas, but its 
character has little or no effect on 
the accumulation, except in the cas- 
es where it is a bituminous shale, 
which, besides acting as a cap rock, 
may be the source of a considera- 
ble portion or all of the oil and gas. 

“(4) The presence of water in 
the rocks is a controlling factor in 
the accumulation of oil and gas. Its 
effect in driving these substances 
from the finer to the coarser pores 
in the rock has been noticed. 

“(5) Favorable structural condi- 
tions or variations in the thickness 
and porosity of the beds which pro- 
duce the same effects as favorable 
structures. This feature is so im- 
portant that it is considered in a 
separate section.” 
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origin and subsequent history: (1) ‘They was there all the time;’ and 
(2) ‘they stayed where they was.’” ® 

A popular impression to the effect oil exists in underground lakes 
or rock cavities, or flows in underground streams, an impression which 


may have to some extent influenced the courts in the earlier cases, is 


denied by all petroleum geologists.2® 


9 Craig, Oil Finding (1912) p. 46. 

10 “There is not an uncommon be- 
lief by many that oil is derived from 
underground lakes, which are en- 
countered by the drill. From state- 
ments which have been made, it is 
obvious that this is not a necessary 
assumption with regard to the oil 
reservoirs, as the small pore spaces 
between the grains of the rock of- 
fer quite sufficient room for the ac- 
cumulation of the oil and gas. 
Thus, in each 100 cubic feet of a 
sand containing 20 per cent. pore 
space, 20 cubic feet of oil might 
occur. An acre of such sand, 10 
feet thick, would contain, if satu- 
rated, 15,553 barrels of oil, and 
greater thicknesses correspondingly 
greater amounts. It should be not- 
ed, however, that the total oil actu- 
ally contained in a reservoir is ney- 
er entirely capable of recovery.’’ 
Andros, The Petroleum Handbook 
(ror) p. 15. 

“As one can readily appreciate, 
it is entirely unnecessary to assume 
lakes to account for the oil below 
the ground. In some places, where 
the sands are 200 to 300 feet thick, 
enormous quantities of petroleum 
are found; in others, where beds 
are but 10 feet thick, a correspond- 
ingly less quantity of oil is found, 
though this holds true only under 
certain conditions. * * * Porous 
beds under heavy gas pressures give 
up their oil very rapidly. <A thin 
bed of sand or limestone, which is of 


coarse texture, may then be expect- 
ed to have a short life, compared 
with thick beds of finer grained ma- 
terial.’’ Hager, Practical Oil Geolo- 
ey (1915) p. 16; 

“All over the world, attention has 
been first attracted to the existence 
of petroleum by so called ‘surface 
indications,’ such as appearance of 
oil bubbles in wells and, springs, or 
a scum of oil floating on the surface 
of ponds and streams. In the face 
of almost total ignorance, both as 
to the true nature of oil and gen- 
eral underground conditions, it was 
perhaps only natural to believe that 
the petroleum came from ‘subter- 
ranean reservoirs,’ ‘underground 
lakes,’ or ‘flowing streams of oil.’ 
This early belief was materially 
strengthened by the drilling of un- 
productive wells, and by the practi- 
cal independence of many of the 
Russian wells, despite the fact that 
they were located relatively close to- 
gether. It was supposed that non- 
productive wells had failed to pene- 
trate an oil-filled cavity in the rock, 
while the great producers were 
those which happened to strike un- 
usually large cavities, or the inter- 
section of two fissures or channels. 
The early accounts of petroleum 
wells are full of rude illustrations 
of such imaginary underground cav- 
erns of fantastic shape, with gas 
above, petroleum in the center, and 
water below. Caverns and fissures 
may exist in the rocks beneath the 
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The same physical facts which establish that oil and gas, as they 
exist in the earth in the natural state, are unable to migrate, establish 
conclusively that, as soon as wells are drilled through the impervious 
cap rock into the porous oil and gas stratum, thus reducing the pres- 
sure at that point and providing an escape, the oil and gas in the sur- 
rounding territory do begin to move towards the opening. Just how 
far and to what extent a given well in a particular oil or gas reservoir 
will drain either oil or gas from the surrounding territory is a problem 
of several unknowns, the chief of which are the coarseness of the oil 
and gas sand, the amount of pressure in the reservoir, and the force 
of the vacuum created by pumping. It is an established fact oil and 
gas wells do drain the surrounding territory. Those engaged in the 
business of oi! and gas production operate on this basis, and the courts 
have fixed the legal relations of landowner and lessee in reliance there- 
on. ' 


surface, but the records of hundreds the best results. Four to five acres 


of thousands of wells, sunk in all 
parts of the world, do not show that 
petroleum deposits are necessarily 
associated with them. On the con- 
trary, the drills indicate beyond 
question that the oil comes from 
porous rock formations, and not 
from appreciable openings in the 
strata. It comes from the multi- 
tude of tiny spaces between the 
grains of the rock itself, instead of 
from- one big chamber or series of 
connecting chambers.”’ Tower, The 
Stony ot Oil (G96) py Sete 

11 Andros, The Petroleum Hand- 
Dook, (GU9A.9))) ppy sez, isos orale Onl 
Finding (1912) ch. 3. 

“The next step is to find the num- 
ber of wells that will be needed to 
obtain this oil. Here again assump- 
tions are necessary. The area 
drained by one well is variously es- 
timated from one to ten acres. Lit- 
tle definite information is available 
as to the acreage per well that gives 


is accepted as good practice, but 
whether or not this is the best fig- 
ure cannot be said at present. 
Some operators space their wells 
100 to 800 feet apart, varying the 
distances inversely with the rich- 
ness of the ‘sands.’ Taking 5 acres 
as a basis, 128 wells per section 
(640 acres) would be required. In 
some estimates, one well to 8 acres 
is considered ample, or 80 wells per 
section. No rule can, however, be 
set, as the porosity of the sand, the 
gas pressure, and the dips vary 
greatly in different fields. The 


more porous the sand, the stronger 


the gas pressure, and the greater 
the dip, the less number of wells re- 
quired to drain a property. With 
compact sandstones, low dips, and 
weak gas pressures, more wells will 
be required. The writer has person- 
ally known wells 500 feet and 600 
feet apart to draw oil, one from the 
other, but the sands were porous, 
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§ 5. Economic facts of oil and gas 


Although petroleum in some form, as well as natural gas, was known 
and used to a limited extent by many of the ancient peoples at dates 
variously estimated from 2,000 to 3,000 years B. C., if distinct legal 
principles in respect to them were developed, they have not survived. 
The necessity of establishing legal principles in respect to them doubt- 
less did not exist until the recent period of their discovery and use in 
this country.%* The economic importance of oil and gas in modern 
life and industry can hardly be estimated.1% Economic facts in respect 
to them are numerous and would perhaps fill volumes. But there is 
one economic fact respecting oil and gas, so evident and so simple, 
that one engaged in enumerating them would doubtless overlook, yet 
it is of the utmost importance in establishing the legal relations of the 
landowner in respect to them. The fact is that oil and gas, to serve 
the uses of mankind, must be extracted from the earth. They serve no 


the dip 18 feet to 100 feet, and the 
gas pressure large.’’ Hager, Prac- 
‘tical Oil Geology (1915) p. 112. 

On page 114 the same writer 
Says: 

“Offensive tactics.—The usual 
practice of offense consists of the 
following elements: 1. To sink 
wells before neighboring companies 
drill. 2. To drill holes of larger 
diameter than those of the neigh- 
boring company. 3. To drain sand 
unknown to the neighbors. 4. To 
place the wells so as to be sure of 
draining as much territory as pos- 
sible. 5. To speed the wells as fast 
as possible.”’ 

In the following pages he discuss- 
es under these headings how best 
to drain the oil from neighboring 
lands. 

12 For an interesting discussion of 
the history of petroleum among the 
ancients, and the story of its early 


discovery and development in this 
country, see Tower, The Story of 
Oil (LOT). 

13 “If a hundred people were ask- 
ed to name the most valuable of all 
the riches taken from the earth, 
probably half of them would 
promptly name one of the precious 
metals or gems, such as gold or dia- 
monds, simply because a_ given 
amount costs many dollars. The 
more practical of the other half 
would likely place iron first, and 
rightly so, because it occupies such 
a vital position in relation to mod- 
ern industry. Few, indeed, would 
be the answers giving petroleum an 
important place; yet, iron alone ex- 
cepted, no other mineral product 
ean rival petroleum in real value 
to all the peoples of the earth, with- 
out regard to class or condition.” 
Tower, The Story of Oil (1916) 
Tos 
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; a 
useful purpose while in their natural state, or to the use and enj oyment 


of the land itself. This fact, as will be seen later, differentiates them 


from water, and makes necessary the establishment of different Tu rules | 
of law in respect to them. 
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CHAPTER 2 


NATURE OF THE LANDOWNER’S LEGAL INTEREST 
IN OIL AND GAS 


§ 6. General considerations. 


§ 6. General considerations 


The growth and development of the oil and gas industry in the Unit- 
ed States during the latter half of the last century brought many con- 
troversies before the courts, with which they were, in many respects, 
unfamiliar. This unfamiliarity was not concerned with the principles 
of the common law, but with the physical and economic facts of these 
new substances. The judges, or even the scientists, did not know all 
of the physical properties of oil and gas, nor their actual state of ex- 
istence in the subterranean rock strata. And, furthermore, their eco- 
nomic facts, at least in the earlier stages of the industry, were not suf- 
ficiently known and appreciated, to be distinguished from those of oth- 
er substances. Despite the lack of this information, a vital prerequisite 
to sound enunciation of legal principles, the judges, as arbiters and 
agents of society, found themselves under a duty to decide for one 
litigant and against the other, when these controversies about oil and 
gas were presented to them. In this situation, the courts naturally 
turned to the common law for precedent. But there was no direct prec- 
edent on all the facts, for the simple reason that there had previously 
been no litigation respecting oil and gas. The next step was to compare 
these new substances with other physical subject-matter whose legal 
status had been determined, and by the force of analogy determine 
what legal principles or rules should govern men in respect to oil and 
gas. ‘The landowner’s legal interest in various distinguishable sub- 
stances or phenomena, forming parts of the total physical aggregate 
land, had been the subject-matter of litigation, and that interest had 
been determined. The natural thing for a judge to do, when con- 
fronted with a duty of deciding between parties litigant as to what 
they might or might not do respecting the oil and gas under the land 
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of one of them, was to turn to other substances of the earth for analogy. 
Analogies may be reliable as the basis of reasoning, if those who 
make them are fully acquainted with the aggregate of necessary facts 
of the things compared. A knowledge of the physical and economic 
facts, or at least some of them, of any substance, are vitally neces- 
sary in the determination of men’s legal relations with each other in 
respect to it. One who is unaware of these essential facts of a particu- 
lar subject-matter could not safely enunciate sound legal principles 
about it, nor could he compare it physically and economically with 
other substances of known legal status, for the purpose of determining 
its legal status. It must, then, seem to be true that when some of the 
courts in early oil and gas cases, although not then acquainted with the 
facts of these new substances, compared them with other substances 
of the earth, and because of certain physical likenesses, which they 
found or assumed to exist, concluded that the landowner’s legal in- 
terest in oil and gas should be the same as they were in these sub- 
stances, they were very much like the— 
“six blind men of Indostan, 

To learning much inclined, 

Who went to see the Hlephant, 

(Though all of them were blind) 


That each by observation 
Might satisfy his mind !”’1 


The blind men, in their examination of the elephant, each came into 
physical contact with certain parts of the animal’s anatomy, and each, 
without further examination, declared the elephant to be like some 
other physical object comparable to that particular part of the elephant 
with which he had become acquainted. And so some of the courts 
have, in effect, said that, because of the fluidity of oil and gas and 
their occurrence below the surface, they are like subterranean water ; 
others that, because oil and gas are minerals, and are a part of the 
total physical aggregate land, they are like and cannot be differentiated 
from solid minerals; and still others say that, because of their “fugitive 
oil and gas are like animals fere nature, 


> 


and wandering existence,’ 
and each group has drawn the conclusion that the legal status of oil 


1 John G. Saxe, Clever Stories of Many Nations (USi66) 6, 
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and gas should be the same as those substances with which it compared 
them. 
The courts have, again like— 
“these men of Indostan, 
Disputed loud and long, 
Bach of his own opinion 
Exceeding stiff and strong, 


Though each was partly in the right, 
And all were in the wrong !” 


The dispute of the blind men may perhaps be excused, but not 
so with the continued dispute of the courts as to the nature of the land- 
owner’s legal interest in oil and gas in situ. The true facts of these 
substances have become known and have been the basis of hundreds 
of decisions. Because of the peculiar facts of these substances, these 
decisions have been different from what they would have been, had 
the same situations arisen in respect to solid minerals, subterranean 
water, or animals fere nature. These decisions are declarative of legal 
relations in the landowner respecting oil and gas in situ, and determine 
the nature of his legal interest therein. If this aggregate of legal re- 
lations, which the courts by virtue of their decisions have declared the 
landowner has, makes him owner of oil and gas, then his interest 
should be properly so termed. But the courts have not as a rule pro- 
ceeded in this manner. ‘They apparently prefer to continue their like- 
ness to the blind men of Indostan. Although they may see their ele- 
phant, they are either ignorant of its existence, or refuse to look, and 
continue to argue the merits of what blind men saw. 

The landowner himself is no doubt more interested in what he may 
do or prevent others from doing about the oil and gas under his land 
than he is in the legal term by which the courts designate his interest. 
But, for fear that the name may carry evil consequences, the two 
problems must be worked out together. It is believed that the dis- 
cussion of both problems may be somewhat clarified by a clearer un- 
derstanding of the true meaning of the apparently simple. statement: 
A is owner of land. 

Before the advent of organized society, a single person might have 
had a more or less exclusive use of a particular portion of the earth’s 
surface, by demonstrating to others, by actual physical force, what he 
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might do and what others might not do in respect to such land. But 
such relations as that particular individual had with others in respect 
to that particular tract of land would not be legal relations. Legal 
relations exist only between members of an organized society. Such a 
society or state, expressing the will of the majority of the individuals 
composing it, in accordance with a policy formulated to promote the 
general welfare, acts as arbiter between the individuals, and establishes 
legal relations between them. 

Since the chief inquiry here is the nature of the legal relations in 
respect to land, consider Blackacre, a tract of land within the terri- 
torial limits of an organized society, X symbolizing the societal agent 
through which the will of the majority is expressed, and A and B 
individual members of such organized society. As X acts or does not 
act for A against B; as X acts or does not act for B against A; as A 
can or cannot by his act influence X’s conduct with respect to himself 
and B; as B can or cannot by his act influence X’s conduct with re- 
spect to himself and A—all of course concerning Blackacre, there is 
signified the existence of legal relations between A and B concerning 
Blackacre.” Certain terms have been adopted by usage, expressive of 
these legal relations.? 

If B threatens Y act concerning Blackacre (to enter, for example), 
and X aids A by controlling B’s conduct,-A has a right that B shall 


2Corbin, Jural Relations and Law J. 163; Cook, Hohfeld’s Con- 


Their Classification (1921) 30 Yale 
Law J. 226. 

3 But the usage is not uniform. 
A single term is often used to ex- 
press entirely distinct relations, and 
a single relation is often attempted 
to be expressed by different words. 
The result is inability to give accu- 
rate expression to judicial thought. 
Professor Hohfeld sought to avoid 
this confusion by the use of a sin- 
gle term to express a single relation. 
See Hohfeld, Some Fundamental 
Conceptions as Applied in Judicial 
Reasoning (19138) 23 Yale Law J. 
6, andwGuel 7)! 26 Yale Wawad. wl 0, 
See, also, Corbin, Legal Analysis 
and Terminology (1919) 29 Yale 


tributions to the Science of Law 
(1919) 28 Yale Law J. 721; Cor- 
bin, Jural Relations and Their Clas- 
Sification (1921) 30 Yale Law J. 
228; Harno, Tort Relations (1920) 
30 Yale Law J. 145. But see Ko- 
courek, The Hohfeld System of 
Fundamental Legal Concepts 
(1920) 15 Ill. Law Rev. 24; Wa- 
rious Definitions of Jural Relations 
(1920) 20 Col. Law Rey. 394; Plu- 
rality of Advantage and Disadvan- 
tage in Jural Relations (1920) 19 
Mich. Law Rev. 47; Rights in Rem 
(1920) 68 Pa. Law Rev. 322; 
Tabulze Minores Jurisprudentize 
C1921) 3 Oe ale tien; diene oe 
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not enter. If X will not so aid A, he has no right. If A threatens Y 
act, as did B above, and X aids B by controlling A’s conduct, A has 
a duty not to enter. If X will not so aid B, A has a privilege to en- 
ter. If A can, by his voluntary act Z (for example, the execution and 
delivery of a deed conveying Blackacre to B), cause X to recognize 
an extinguishment of his own legal interests in Blackacre and the cre- 
ation of new ones in B, then A has a power. If A cannot so influence 
X’s conduct by Z act, he has a disability. If B can, by his voluntary 
act Z, similarly influence X’s conduct with respect to himself and A, 
A has a liability. If B cannot do this, A has an immunity. All of 
these legal relations between A and B are, of course, concerning Black- 
acre.* ‘This serves to illustrate only those legal relations existing be- 
tween A and B concerning Blackacre with respect to a particular act 
Y, upon which X will or will not act for A or B, and act Z, which may 
or may not influence X’s conduct. But suppose Y act to represent any 
of the infinite number of acts that A or B might do concerning Black- 
acre, and Z to represent any act that A or B may do that will influence 
X’s conduct with respect to them concerning Blackacre, and suppose 
in all situations X is favorable to A and against B: A then has rights, 
privileges, powers, and immunities, and correlative to these relations 
B has duties, no-rights, liabilities, and disabilities, respectively, con- 
cerning Blackacre. But A’s legal relations are in personam or paucital, 
for they are available against only one person, B.> Such legal relations, 
if they did actually exist, would serve to give but slight legal interest 
in Blackacre. But suppose the above hypothesis be broadened, B 
representing any one of the indefinite number of persons constituting 
an organized society: Now A’s legal relations concerning Blackacre 
are in rem or muiltital; that is, available as against all persons in the 
organized society.® He is vested by the sanction of organized society 
with a very complex aggregate of legal rights, privileges, powers, and 
immunities, correlative to which are the respective duties, no-rights, 


4Corbin, Jural Relations and Reasoning (1917) 26 Yale Law J. 
Their Classification (1921) 30 Yale 710, 718. 
Law J. 227. 6 Hohfeld, Some Fundamental 
5 Hokfeld, Some Fundamental Conceptions as Applied in Judicial 
Conceptions as Applied in Judicial Reasoning (1917) 26 Yale Law J. 
TEO;, TLS. 
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and liabilities of all others. Because he has this complex aggregate 
of legal relations concerning Blackacre he is the owner thereof.” 
This aggregate of jural relations which. A has constitutes a legal in- 
terest, which is property. It must not be inferred from the foregoing 
that A must have this totality of legal relations in order to have the 
ownership of the land, or to have a property interest in it. One hay- 
ing the highest legal interest or estate in land known to the law, fee 
simple, has less than the totality of legal relations above enumerated. 
His privileges of using the land are limited by rules of social and 
economic policy, and he is under a constant liability that the state, in 
the interest of society, destroys his relations in respect thereto by 
the exercise of its powers of eminent domain. Furthermore, a fee- 
simple owner may himself carve out of his total aggregate of relations 
many lesser aggregates, such as life estate, estate for years, profit a 
prendre, easement, covenant running with the land, rent, etc., until 
his legal interest from an economic standpoint appears to be a mere 
shell, and still in law be considered the owner in fee simple of the land. 
The civil and common law jurists have classified legal interests in land 
into jura inl re propria and juwra in re aliena, implying, if not directly 
so stating, that certain groups of aggregates of legal relations con- 
stitute ownership, and that other groups of aggregates of relations 
constitute legal interests or property in lands of which another per- 
son is the owner.® ‘The dividing line between these two groups of 
aggregates of jural relations, the point on one side of which relations 
are sufficient to constitute ownership, and on the other side of which 
do not constitute ownership, but only property in the land of another, 
has not yet been determined. However, certain aggregates of legal 
relations which one may have in respect to a particular tract of land, 
or a particular physical object, may be so far removed from this imag- 
inary line as to be easily recognizable as constituting ownership, on the 
one hand, or merely a property or contract interest, on the other hand. 


7 Cook, Hohfeld’s Contributions 8 Corbin, Legal Analysis and Ter- 
to the Science of the Law (1919) minology (1919) 29 Yale Law J. 
28 Yale Law J. 721. See, also, Sal- 173. 
mond, Jurisprudence (6th Ed. 9See Salmond, Jurisprudence 
1920) § 86. Compare Tiffany on (6th Hd. 1920) § 153. 

Real Property (2d Hd. 1920). 
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Land, as a physical object in respect to which persons may have 
legal relations, has not always fixed the same image on the mental 
screen of the jurist. In the earlier periods of civilization, when men 
had desire or ability to control little more than the mere surface of the 
earth, and legal relations had been established in respect to it, the men- 
tal conception created by the term “land” might be favorably compared 
to a photograph with vague and gradually diminishing outlines. ‘The 
picture, on the first glimpse, appears complete, because the mind is in- 
tent upon the central figure, legal relations in respect to the surface; 
but an attempt to trace the outlines of the picture discloses that it is 
impossible to determine where the picture proper ends and the back- 
ground begins. ‘The explanation of this indistinctness of outline lies 
in the fact that, at this stage of the development of the law of prop- 
erty in land, legal relations in respect to certain distinguishable parts 
of the total physical aggregate, measured on the surface by fixed lines, 
and bounded above and below by the infinity of space and the center of 
the earth, respectively, had not yet been determined. It was un- 
doubtedly but a casual glimpse of this picture, in which he saw de- 
picted only jural relations in respect to the surface, that caused Lord 
Coke to give utterance to that troublesome statement, “Cujus est solum, 
ejus est usque ad celum et ad inferos.” As the activities and ingenuities 
of man have increased there has been manifested a desire to use and 
control certain other distinguishable parts of the physical aggregate. 
As a consequence thereof, legal relations in respect to them have been 
determined, and the shadowy background of the original picture has 
become clear, and forms a part of the picture itself. Legal relations in 
respect to air, locality,!° and water above the surface, and of solid 
minerals, water, and oil and gas below the surface, have been deter- 
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10 By locality is meant the space 
above the earth’s surface. There 
has been some determination of the 
legal relations in respect to this dis- 
tinguishable part of the physical ag- 
gregate by the courts, in deciding 
that overhanging border trees, pro- 
jecting eaves, and wires suspended 
across the land of another, are vio- 
lation of his rights. The courts in 


these cases, relying upon the state- 
ment of Lord Coke, have gone far 
beyond the necessities of the facts 
in declaring the nature of the land- 
owner’s jural relations in respect to 
locality. Commercial navigation of 
the air will no doubt necessitate re- 
vision and restatement of much 
that has been promulgated as law. 


20 LANDOWNER’S LEGAL INTEREST IN OIL AND GAS Ch2 


mined. Legal relations in respect to these lesser distinguishable parts 
of the physical aggregate are in the owner of the surface, because 
physically, as well as for the enjoyment of the surface, they are acces- 
sory to it. Land, as a physical object in respect to which individuals 
may have legal relations, includes, not only the surface of the earth, 
but the whole physical aggregate, including air, locality, water, oil 
and gas, and solid minerals. ‘The jural relations which the owner of 
the surface has in respect to one of these distinguishable parts of the 
whole physical aggregate, air, for example, may differ from the re- 
lations he has in respect to another of them, or from the relations he 
has in respect to the surface itself. They do so differ because of a 
variance in economic and physical facts, vital elements in the deter- 
mination of property relations by the agents of organized society. 
True it is that oil and gas, water, air, locality, and solid minerals are 
parts of the physical aggregate, land; but it does not follow from this 
that one having legal relations in respect to the surface, which con- 
stitute him owner thereof, also has similar relations or is owner of 
such distinguishable parts of the physical aggregate. The courts, how- 
ever, have very often said, in oil and gas cases, because oil and gas 
are a part of the land (having in mind the centra! figure of the mental 
picture; that is, legal relations in respect to the surface), that the own- 
er of the surface is the owner of the oil and gas thereunder. 

In the following chapters it is proposed to examine the decided 
cases, with a view to finding out and setting forth the legal relations 
which the courts have actually declared to exist in the landowner with 
respect to the gas and oil under his land. When these relations have 
been made clear, it is believed that it will not be difficult to state the 
nature of his legal interests. 


11 Parts of this chapter are taken Interests in Oil and Gas, published 
from the writer’s article on Legal in 4 Ill. Law Quart. 12. 
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§ 7. Introductory 


Oil and gas as they are found in the earth are a part of the total 


physical aggregate which in law is designated land.t 


1 “Petroleum oil, like subterrane- 
an water, is included in the compre- 
hensive idea which the law attaches 
to land.’’ Gould, Waters (3d Hd. 
1900) section 291; Hail v. Reed 
(1854) 15 B. Mon. (Ky.) 479; Kier 
v. Peterson (1861) 41 Pa. 357; Ap- 
peal of Stoughton (1879) 88 Pa. 
198; Williamson v. Jones (1894) 
39 W. Va. 256, 19 S. B. 436, 25 L. 
R. A. 222; Wilson v. Youst (1897) 
43 W. Va. 826, 28 S. EB. 781, 39 L. 
R. A. 292; Haskell v. Sutton (1903) 
53 W. Va. 206, 44 S. EB. 533; South 
Penn Oil Co. v. McIntire (1898) 44 
W. Va. 296, 28 S. H. 922; 
Spilman (1895) 155 U. S. 665, 15 
S. Ot. 245, 39 L. Bd. 304; North- 
western Ohio Natural Gas Co. v. Ul- 


Brown vV..: 


Accompanied 


lery (1903) 68 Ohio St. 259, 67 N. 
BH. 494; Rupel v. Ohio Oil Co. 
(1911) 176 Ind. 4, 95 N. H. 225, 
Ann. Cas. 1913H, 836; Osborn vy. 
Arkansas Territorial Oil & Gas Co. 
(1912) 103 Ark. 175, 146 S. W. 
122; Hughes v. United Pipe Lines 
(1890) TIS N. Y. 428, 23-N. BE. 
1042; Gas Products Co. v. Rankin 
(L923), Ge Mont. $72; 207 P. 993; 
24 A. L. R. 294. 

Because oil and gas are a part of 
the land, it by no means logically 
follows that the landowner’s total 
legal interest in respect to them is 
the same as his interest in solid 
minerals or the surface, any more 
than it is the same as his legal in- 
terest in water or air. But see 


® 
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by other legal relations the landowner has rights that others shall not 
enter upon or harm it. He has rights that others shall not take or 
interfere with the oil and gas under his land by operations conducted 
thereon. A breach of the landowner’s rights respecting oil and gas 


Veasey, The Law of Oil and Gas 
(1920) 18 Mich. Law Rev. 462. 

2 Guffey v. Smith (1914) 237 U. 
Sr 10d, 35 St Ct. 5216, 59 Le Wade sibi6; 
Turner v. Seep (C. C. 1909) 167 F. 
646; United States v. Midway 
Northern Oil Co. (D. C. 1916) 232 
F. 619; Midland Oil Co. v. Turner 
(OUND) Beak We WA Os (Ch AN, ati7als 
United States v. McCutchen (D. C. 
1916) 238 F. 575; Big Sespe Oil 
Wo, v. Cochran (C. CC; Al 1921)) 276 
F, 216; Isom vy. Rex Crude Oil Co. 
(USOb)) LA? Cale 659) 82 Be sii: 
Kahle v. Crown Oil Co. (1913) 180 
Ind. 131, 100 N. E. 681; Campbell 
Ay Swactigelay (CAb@ale})) ILO) iboel, al’), ality! 
N. E. 89; Bryson vy. Crown Oil Co. 
CGUST6)) HS8ib Inds L565 waa Ne Be 
Rupel v. Ohio Oil Co. (1911) 176 
imide 945) 95) ON she 272i) eAshine Case 
1913E, 836; Richmond Natural Gas 
Co. v. Davenport (1905) 387 Ind. 


App. 25, 76 N. BH. 525; Fairbanks 
v. Warrum (1914) 56 Ind. App. 
337, 104 N. HE. 9838; Daughetee 


v. Ohio Oil Co. (1914) 263 Ill. 518, 
105 N. E. 308; Hail v. Reed (1854) 
15 B. Mon. (Ky.) 479; Lanyon Zine 
Co. v. Freeman (1904) 68 Kan. 691, 
75 P. 995, 1 Ann. Cas. 403; Ger- 
kins v. Kentucky Salt Co. (1897) 
100 Ky. 734, 39 S. W. 444, 66 Am. 
St. Rep. 370; New Domain Oil & 
Gas Co. v. McKinney (1920) 188 
Ky. 183, 221 S. W. 245; Allies Oil 
Go. y. Ayers (1922) 152) lia. 119, 92 
So. 720; Dyke v. National Transit 
Co. (1897) 22 App. Div. 360, 49 N. 
Y. S. 180; Hughes v. United Pipe 
hines: (39/0) LSEN. We. 4:23, 23 N. 


BE. 1042; Barnes v. Winona Oil Co. 
(92) esis) Oki Zbas 200 Es 980; 
Pas IN Mey, ARs URES Vaenbonye, (OME (Go), V7 
Nemo Oil Co. (1921) 84 Okl. 217, 
203 P. 203; Minshall v. Berryhill 
(CLOZA) SSS TOkie LOO} ZObe Ba Dawe 
Blakley v. Marshall (1896) 174 Pa. 
425, 34 A. 564; Kier v. Peterson 
(1861) 41 Pa. 357; Coleman’s Ap- 
peal (1869) 62 Pa. 252; Duffield v. 
Rosenzweig (1891) 144 Pa. 520, 23 
A. 4; Marshall v. Mellon (1897) 
WS) ete, Biyiks BG AN, 2OIL, B35} ibe, Tat, vk. 
816, 57 Am. St. Rep. 601; Crawford 
v. Forest Oil Co. (1904) 208 Pa. 
5, 57 A. 47; Bender v. Brooks 
Gio 138) Os exe S29t eZee 
168, Ann. Cas. 1913A, 559; Right 
of Way Oil Co. v. Gladys City Oil, 
Gas & Mfg. Co. (1913) 106 Tex. 94, 
UG Sig Vive ((Giif tak by, ike NG (ONG Si) 
268; Gladys City Oil, Gas & Mfg. 
Co. v. Right of Way Oil Co. (Tex. 
Cive “Appy Lone) sii Sevier eleelee 
Southern Oil Corporation v. Wag- 
goner (Tex. Civ. App. 1920) 224 S. 
Wee ZO): Williamson y. Jones 
(1894) 39 W. Va. 256, 19 S. B. 436) 
25 ta. RCA. 2223) da Guero wie 
Vias 5162; 20S. ie Ada iss lehveaS 
694, 64 Am. St. Rep. 891; Bettman 
v. Harness (1896) 42 W. Va. 433, 
2608S, BS 27, siGmln wR. AS bGGs Wale 
son v. Youst (1897) 43 W. Va. 826, 
28 Se He 7 Silly, 39) Win ey. AY 2 Oa ete 
kell v. Sutton (1903) 53 W. Va. 
206, 44 S. BH. 583; So. Penn Oil 
Co. v. McIntire (1898) 44 W. Va. 
296, 28 S. EH. 922; Moore vy. Jen- 
nings (1899) 47 W. Va. 181, 34 S. 
EH. 798; Columbia Gas & Wlectric 
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may take place under three different sets of circumstances. If the 
' landowner, or one who has acquired a separate legal interest in the oil 
and gas, is in possession of the land when one, who is neither privileged 
to be on the land nor to take oil and gas therefrom, does so, the 
act of such person is trespass. If the landowner is not in or entitled 
to possession until the expiration of a tenancy for life or years, and 
the tenant, being rightfully in possession, takes oil and gas, it is gen- 
erally waste.* If, however, the landowner is not in or entitled to pos- 
session, and the act of taking or interference with the oil and gas is 
done by one not rightfully in possession, the act is not trespass; nor 
is it waste, yet it violates the landowner’s rights if the taking or in- 
terference may be deemed a permanent injury to the land.5> For the 
actual or threatened violation of the landowner’s rights in all three 
situations he has both legal and equitable remedies. As the law 
of wrongs to property and their redress has developed, it becomes nec- 
essary to discuss the landowner’s rights, their violation, and redress 
under the topics of trespass, waste, and rights of remaindermen and 
reversioners. 
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§ 8. Trespass—Legal remedies 


If there has been a taking of oil and gas from his land under cir- 
cumstances amounting to a trespass, as against him, or one who has 
acquired a separate interest in oil and gas im situ, the landowner has, 
under the common-law forms of action, an extensive choice of remedies. 
He may bring an action of trespass quare clauswm for injury done to 
the real estate. If there has been actual severance of the oil and gas, 


Co. v. Moore (1917) 81 W. Va. 164, 
93 S. H. 1051; Pittsburgh & West 
Virginia Gas Co..v. Pentress Gas 
Co. (1919) 84 W. Va. 449, 100 S. 
PeeeoG, ¢ A. lL, KR. 90L. 

33 Blackstone, Commentary, p. 
209; Cooley, Torts (2d Ed. 1888) 
p. 355; 1 Street, Foundations of 
Legal Liability (1906) p. 19. See 


223; Cooley, Torts (2d Ed. 1888) 
p. 392; 1 Tiffany, Real Property 
(2d Ed. 1920) § 282; 1 Street, 
Foundations of Legal Liability 
(1906) p. 26. See cases cited in 
section 7, note 2, of this chapter. 

5 Baxter v. Taylor (1832) 4 Barn. 
& Adol. 72; Kankakee & S. R. Co. 
vy. Horan (1890) 131 Ill. 288, 23 N. 


eases cited in section 7, note 2, of 
this chapter. 
43 Blackstone, Commentaries, p. 


E. 621. 
6 Warner v. Abbey (1873) 112 
Mass. 355; Trustees of Dartmouth 
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they at once become the personal property of the landowner;7 and 
he may bring trespass de bonis asportatis for the injury to personal 
property;® he may bring trover® and recover the value of the oil or 
gas at the time and place of conversion, or he may bring replevin.?° 
The measure of damages is not dependent, particularly under modern 
systems of pleading, upon the nature of the action, but upon the 
‘character of the original act of trespass to the land, viz. whether or 
not the trespass was willful and intentional, or mistaken and inadvert- 
ent." 


§ 9. Trespass—Willful and mistaken 


It has long been a settled principle of law that, where one wrong- 
fully enters the land of another and takes therefrom any substance 
forming a part of the realty, the measure of damages for such act is 
made to depend upon whether the trespass was done willfully and with 
intent to do harm, or through mistake and inadventence.!” Because 


College vy. International Paper Co. 
(C. C. 1904) 132 F. 92; Duffield v. 
Rosenzweig (1891) 144 Pa. 520, 23 
A. 4; Crawford v. Forest Oil Co. 
(1904) 208 Pa. 5, 57 A. 47; Dyke 
vy. National Transit Co. (1897) 22 
App. Div. 360, 49 N. Y. S. 180. 

7 Hughes v. United Pipe Lines 
(HS'90)i LS ING Ye 428623" No GH, 
1042. 

8 Warner v. Abbey (1873) 112 
Mass. 355; Trustees of Dartmouth 
College v. International Paper Co. 
(Cr Cy 1904)) W329 2% 

9 Warner v. Abbey (1873) 112 
Mass. 355; Hail v. Reed (1854) 15 
B. Mon. (Ky.) 479; Kier v. Peter- 
son (1861) 41 Pa. 357; Giffin v. 
South West Pennsylvania Pipe 
lines (1896) 172 Pa. 580, 33 A. 
578. 

10 Hail v. Reed (1854) 15 B. Mon. 
(Ky.) 479. 

11 Coal Creek Min. & Mfg. Co. v. 
Moses (1885) 15 Lea (Tenn.) 300, 


54 Am, Rep. 421; Barnes v. Winona 
Qil Co. (1921) 83 OK]. 253, 200 P- 
OS's az Au in eto). 

12 Wood v. Morewood (1878) 3 Q. 
B. 440, 114 Eng. Reprint, 575; Liv- 
ingstone v. Rawyards Coal Co. 
(1880) L. R. 6 App. Cas. 25, 42 Ti: 
T. N. S. 3384, 28 Week. Rep. 357; 
Guffey v. Smith (1914) 237 U. S. 
LOU, 3b S. Ct.52165 59a. ds) Shor 
Mason vy. United States (1923) 
260 U. S. 545, 43 S. Ct. 200, 67 L. 
Ed. 396; Backer v. Penn Lubricat- 
ing) ‘Cor (GL908) 62 By G27 Somer 
C. A. 419; Aurora Hill Consol. Min. 
Corw. So Mineo, (Ce. tes mee 
Sawy. 359, 34 F. 515; Colorado 
Cent. Min. Co. v. Turck (1895) 70 F. 
2947 17 CC. A. W285 Durant Mine 
Co. v. Percy Consol. Min. Co. (1899) 
OS eeGG, ob On On vAee2 bee salons 
ed States v. Homestake Min. Co. 
(1902) 117 F.48E, 54°C..C, A. 808: 
Resurrection Gold Min. Co. vy. For- 
tune Gold Min. Co. (1904) 129 F. 
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every man is presumed to know the law, and is likewise presumed 
to intend the natural and probable consequences of his acts, the courts 


668, 64 C. C. A. 180; Turner v. 
Seep (C. C. 1909) 167 F. 646; Cen- 
tral Coal & Coke Co. v. Penny 
(1909) 173 F. 340, 97 C. C. A. 600: 
Liberty Bell Gold Min. Co. v. Smug- 
gler-Union Min. Co. (1913) 203 F. 
795,122 C. C. A. 113; United States 
v. Midway Northern Oil Co. (D. C. 
1916) 232 F. 619; United States 
v. McCutchen (D. C. 1916) 238 F. 


575; Maye v. Yappen (1863) 23 
Cal. 306; Goller v. Fett (1866) 30 
Cal. 481; Hendricks v. Spring Val- 


ley Min. & Irrig. Co. (1881) 58 
Cal. 190, 41 Am. Rep. 257; Empire 
Gold Min. Co. v. Bonanza Gold Min. 
Co. (1885) 67 Cal. 406, 7 P. 810; 
Lightner Min. Co. v. Lane (1911) 
161 Cgl. 689, 120 P. 777, Ann. Cas. 
1913C, 1093; Sunnyside Coal & 
Coke Co. v. Reitz (1895) 14 Ind. 
App. 478, 39 N. B. 541, 43 N. E. 46; 
American Sand & Gravel Co. v. 
Spencer (1913) 55 Ind. App. 523, 
103 N. E. 426; Kahle v. Crown Oil 
Co, (1913) 180 Ind, 131, 160 Ne H. 
681; Campbell v. Smith (1913) 180 
Ind. 159, 101 N. EH. 89; Bryson v. 
Crown Oil Co. (1916) 185 Ind. 156, 
112 N. E. 1; Chamberlain v. Collin- 
son (1877) 45 Iowa, 429; Bennett 
Jellico Coal Co. v. East Jellico Coal 
Co. (1913) 152 Ky. 838, 154 S. W. 
922; Stockbridge Iron Co. v. Cone 
Iron Works (1869) 102 Mass. 80; 
Hartford Iron Min. Co. v. Cambria 
Min. Co. (1892) 93 Mich. 90, 53 N. 
W. 4, 32 Am. St. Rep. 488; Lyons 
v. Central Coal & Coke Co. (1911) 
239 Mo. 626, 144 S. W. 508; Fitz- 
gerald v. Clark (1895) 17 Mont. 
£00, 42 PP, 273, 30 L. R.A. 808,. 52 
Am. St. Rep. 665; Waters v. Stev- 
enson (1878) 13 Nev. 157, 29 Am. 
Rep. 298; Dyke v. National Transit 


Co. (1897) 22 App. Div. 360, 49 N. 
Y. S. 180; Keys v. Pittsburg & W. 
Coal Co. (1898) 58 Ohio St. 246, 
60° Ny BE 8h AL TE. A. 881; 6S 
Am, St. Rep. 754; Minshall v. Ber- 
ryhill (1921) 88 OKI. 100, 205 P. 
932; Zelma Oil Co. v. Nemo Oil Co. 
(1922) $4 ORL 217, 208 P;. 208; 
Barnes v. Winona Oil Co. (1921) 
88 Okl. 253, 200 P. 985, 28 A. L. 
R. 189; Forsyth v. Wells (1861) 
41 Pa. 291, 80 Am. Dec. 617; Kier 
v. Peterson (1861) 41 Pa. 357; 
Coleman’s Appeal (1869) 62 Pa. 
252; Duffield v. Rosenzweig (1891) 
144 Pa. 520, 238 A. 4; Crawford v. 
Forest Oil Co. (1904) 208 Pa. 5, 57 
A. 47; Matthews v. Rush (1919) 
262 Pa. 624, 105 A. 817;. Coal 
Creek Min. & Mfg. Co. v. Moses 
(1885) 15 Lea (Tenn.) 300, 54 Am. 
Rep. 415; Bender v. Brooks (1913) 
103 Tex. 329, 127 S. W. 168, Ann. 
Cas. 1913A, 559; Right of Way 
Oil Co. v. Gladys City Oil, Gas & 
Mfg. Co. (1913) 106 Tex. 94, 157 
SW. Tat, of ER, Aj CN, 83) 2685 
Gladys City Oil, Gas & Mfg. Co. v. 
Right of Way Oil Co. (Tex. Civ. 
App LiL) S87 -S. WwW. 1715 Hall 
Oil Co. v. Barquin (1925) 33 Wyo. 
92, 237 P. 255; Humble Oil & Re- 
fining Co. v. Kishi (Tex. Com. App. 
1925) 276 S. W. 190; Big Sespe 
Oil Co. vy. Cochran (C. C. A. 1921) 
276 F. 216; New Domain Oil & Gas 
Co. v. McKinney (1920) 188 Ky. 
183, 221 S. W. 245; Williamson v. 
Jones (1897) 43 W. Va. 562, 27 S. 
HY. 411, 38 iL. R. A. 694, 64 Am. St. 
Rep. 891; Jeems Bayou Fishing & 
Hunting Club v. United States 
CligZsy VEO Us. S, pol, 43° S.. Ct. 
205, 67 L. Ed. 402; U.S. v. Nor- 
vell (C. C. A. 1924) 298 F. 281. 
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may seem to have been inconsistent, in classifying acts of trespass, to 
designate one of the classes as willful or intentional. The terms may 
be unfortunate, but there is a vital difference between the act of one 
who knows that he is violating the rights of another and the act of one 
who in good faith believes that he is exercising his own legal privi- 
leges.18 One who takes oil and gas from the land of another wrong- 
fully is presumed to be a willful trespasser and suffers in damages 
as such. ‘This presumption, however, is rebuttable, and may be over- 
come by evidence showing that the defendant acted in good faith, 
honestly believing his acts complained of were privileged. 


13 8 Sedgwick, Damages (9th Ed. 
1912) § 934; 4 Sutherland, Dam- 
ages (4th Ed. 1916) § 1020; Unit- 
ed States v. Homestake Mining Co. 
(IEG) alale iy cesals taych (Cs (G, AN, BWa}5 
United States v. Midway Northern 
“Onl (Co, (QDs (6, algal) 2a da, ils 
United States v. McCutchen (D. C. 
UGG) Ay IN, B75. 

14 United States v. Homestake 
Wiha, (Co, (C1907) lal Ine Algal, yeh 
C. A. 303; Resurrection Gold Min. 
Co. v. Fortune Gold Min. Co. (1904) 
129 F.. 668, 64 C. C. A. 180; Central 
Coal & Coke Co. v. Penny (1909) 
alias de S4k, Sr Gs (Ce AG GOO. 

“A trespass on the property of 
another, in the absence of any oth- 
er proof, is naturally presumed to 
be willful and intentional as a fact, 
and the proof that it is not so is 
generally, and clearly in this case, 
solely in the possession of the tres- 
passer, as he alone knows the rea- 
sons and intent which induced him 
to commit the trespass. * * * 
Counsel for defendant overlook the 
distinction between presumptions of 
law, founded on reasons of public 
policy or social convenience, and a 
presumption of fact, which enlight- 
ened common sense and experience 
may draw from the acts of the par- 


ties, as established common sense 
and experience may draw from the 
acts of the parties as established by 
the evidence, and the natural result 
flowing therefrom. In the latter 
case, aS shown by the authorities 
hereinbefore cited, the burden of 
proof, or the burden of the evidence, 
as it would perhaps be more proper 
to designate it, is shifted to the 
party upon whom the burden to re- 
move the presumption arising from 
the evidence rests, and it must be by 
a preponderance of the evidence. 
These latter presumptions most fre- 
quently arise when, owing to the pe- 
culiar circumstances of the case, the 
complaining party has neither the 
means at his command, nor the 
means of obtaining them, to prove 
by direct evidence, a certain fact, 
while the adversary has them. 
Therefore, for the furtherance of 
right and justice, the law permits 
an inference of the existing fact, 
arising from the facts establishd by 
the evidence. An action for a will- 
ful and intentional trespass is clear- 
ly such a case, in so far as it is nec- 
essary to establish the willful and 
wrongful intent.’’ Liberty Bell 
Gold Min. Co. v. Smuggler-Union 
Main Combo ne) 20a we once Ce 
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“The test to determine whether one was a willful or an innocent tres- 
passer is, not his violation of the law in the light of the maxim that 
every man knows the law, but his honest belief and his actual inten- 
tion at the time he committed the trespass; and neither a justification 
of the acts, nor any other complete defense to them, is essential to the 
proof that he who committed them was not a willful trespasser.” 15 


C. A. 113, writ of certiorari denied 
im C2918) 231 U.S. 747%, 84 8. Ct. 
320, 58 L. Ed. 464. 

The presumption may be over- 
come, however, and good faith of 
the trespasser shown from his own 
evidence or evidence presented by 
the landowner. United States v. 
Homestake Min. Co., Resurrection 
Gold Min. Co. v. Fortune Gold Min. 
Co. and Central Coal & Coke Co. v. 
Penny, supra. See, also, Gladys 
City Oil, Gas & Mfg. Co. v. Right of 
Way Oil Co. (Tex. Civ. App. 1911) 
St Seo We LT 

15 United States v. Homestake 
Min, Co, (1902) L117 BR. 431, 54 @. 
OA. S03. 

In Kahle vy. Crown Oil Co. (1913) 
80 Ind. 131, 100 N. B. 681, the 
court, citing the Homestake Case, 
said: ‘‘The test to determine wheth- 
er one is a willful or mistaken tres- 
passer is his belief and intention at 
the time he committed the tres- 
pass.” 

In Dyke v. National Transit Co. 
(1897) 22 App. Div. 360, 49 N. Y. 
$. 180, the court said: ‘‘The distinc- 
tion is between a willful trespasser 
and a mistaken one. The one knows 
he is wrong and the other believes 
he is right.’ But in Pittsburgh & 
W. Va. Gas Co. v. Pentress Gas Co. 
(1919) 84 W. Va. 449, 100 S. EH. 
296, 7 A. L. R. 901, the West Vir- 
ginia court seems to depart from the 
test of the Homestake Case when 
they deny the trespasser’s good 


faith because he knew the facts of 
his own and his adversary’s title, 
although perhaps neither he nor 
anyone else could accurately fore- 
tell the result of the court’s appli- 
cation of the law to these facts. 
This view is stated as follows: 

“The first question which natural- 
ly presents itself is: What was the 
status of the defendants in relation 
to these lands at the time they drill- 
ed the wells thereon? That they 
were trespassers there is no doubt, 
but, as will be hereafter seen, a will- 
ful trespasser is upon a different 
footing from one who can be said 
to be acting in good faith. The de- 
fendants contend that they were not 
willful trespassers, because they 
honestly believed that their title 
was superior to that of the plain- 
tiff’s. They were cognizant of every 
fact affecting their rights or inter- 
ests in the lands, as well as the 
rights and interests of the plaintiffs, 
and their contention of good faith 
rests upon the sole ground that they 
honestly misjudged the law. They 
believed that under the law the ex- 
isting facts, of which they were 
fully informed, gave them the su- 
perior right. The plaintiff did not 
acquiesce in this view, but, on the 
contrary, vigorously contested it, 
and contended from the very begin- 
ning that they alone had right to 
drill for oil and gas on these lands. 
Can the fact that one acts under 
@ misconception of the law char- 
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The courts in oil and gas cases seemed to have generally followed 
the test just stated and have not apparently inquired into the reason- 


acterize his acts as innocent? The 
presumption is that every man 
knows the law, and when he is fully 
informed as to the facts, and makes 
a@ wrong application of the law 
thereto, ordinarily he will be bound 
by his acts to the same extent as if 
he had no misconception in regard 
to the law which controls. He is 
presumed to be as fully informed as 
to the law controlling under a giv- 
en state of facts at one time as at 
another, and if he acts upon his in- 
terpretation of the law he does so 
at his own peril. In this case, as 
before observed, the defendants 
were fully informed as to the facts, 
and committed the acts which re- 
sulted in the extraction of the oil 
with this full knowledge, and with 
the further knowledge that their in- 
terpretation of the law was vigor- 
ously contested by the plaintiffs. 
It may be said that the defendants 
had such confidence in their judg- 
ment as to be willing to take the 
risk of an unfavorable decision. 
Entire good faith, it occurs to us, 
would have dictated to them that 
the proper course would be to wait 
until the controversy had been final- 
ly determined before expending 
large sums of money in drilling up- 
on the land.” 

This reasoning seems less convinc- 
ing when compared with that of 
Judge Sanborn in the Homestake 
Case, where he says: 

“Concede that the attempted sale 
of this timber to the defendant by 
the secretary in January, 1898, was 
not only unauthorized, but in viola- 
tion of the acts of Congress and of 
the rules promulgated thereunder, 


and that the presumption is that 
every man knows the law. This 
presumption prevails everywhere, 
and, like the similar presumption 
that every man intends the natural 
and ordinary effect of his acts, ap- 
plies to every trespasser. If either 
or both of these presumptions make 
every trespasser a willful and inten- 
tional wrongdoer, because he is 
chargeable with knowledge of the 
law, then there never has been, and 
never can be, a trespasser through 
inadvertence or mistake, or one who 
violates the law in the honest belief 
that he is acting within his legal 
rights; and the rule that the dam- 
ages caused by such a trespasser 
shall be limited to the value of the 
wood or timber in the trees or the 
ore in its bed, which was announced 
in Bolles Wooden-Ware Co. v. U. S., 
HOG WAS. 43:3, 484, 1iSs Ot. s0ise ai) las 
Ed. 230,-and which has been reiter- 
ated and applied in numerous cases 
since, is functus officio, and useless, 
because no class or party to which it 
is applicable can ever be. The truth 
is, however, that this rule, and ey- 
ery other rule which measures the 
damages caused by trespassers, does 
not call the righteous, but sinners, 
to restitution. None of these rules 
have any application to those who 
do not violate the law. Every tres- 
passer breaks the law, and to every 
trespasser the maxim applies that 
every man knows the law. Not- 
withstanding all this, the law, in its 
wisdom, perceives the marked dif- 
ference in the heinousness of the 
offenses of those who recklessly, or 
with actual intention to rob others 
of their rights, trespass upon their 
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ableness of the trespasser’s good faith. Persons have been held to be 
mistaken trespassers, who drilled wells upon public lands and took 
oil therefrom, but who did so through mistake of law and in the be- 
lief and under advice of reputable counsel that they could acquire 
thereby a property interest in the lands under the public land laws and 
regulations ;*® who took oil from land in reliance on title thereto by 
adverse possession;!* who as lessees of a railroad company took oil 
from the company’s right of way under a mistaken belief that the 
railroad company had power to make a valid lease;4® who took oil 
from lands under a lease from one whom they believed had a fee- 
simple title to the land by virtue of a will, but was afterwards adjudged 
to have only a life estate, without power to make a valid lease; 1® who 
took oil in good faith under the assignment of a valid lease, which as- 
signment was afterwards declared void.2® In some of the cases, how- 
ever, particularly in contests between senior and junior lessees, the 
courts have questioned the basis of the trespasser’s good faith. In 


or with an actual in- 


property, and those who trespass by 
mistake, and with no evil purpose, 
no actual, willful intent to commit 
@ wrong; and it declares that the 
former class shall pay their victims 
the full value of the lumber or ore 

- take at the time they sell or 
use it, while the latter class shall 
be relieved from liability upon res- 
titution of the value of the timber 
in the trees or the value of the ore 
in the mine. The maxim that ev- 
ery man knows the law applies to 
all members of both classes alike. 
It neither differentiates the classes 
nor their members, and it has no 
more relevancy to the real question 
which cases of this character pre- 
sent than the proposition that three 
and three are six. The question is 
always based on the conceded prop- 
ositions that the defendant has vio- 
lated the law and that every man 
knows the law. The question, then, 
is: Did the trespasser violate the 
law, which he constructively knew. 


recklessly, 
tent to do so, and to take an un- 
conscientious advantage of his vic- 
tim, or did he violate it inadvertent- 
ly, unintentionally, or in the honest 
belief that he was exercising his 
own right?’ 

16 United States v. Midway North- 
erm O11. Co. (D. G. T9L6). 282 HF. 
619; United States v. McCutchen 
(De Co LOL) 2ISB. bb. 

17 Bender v. Brooks (1913) 103 
Tex. 329, 127 S. W. 168, Ann. Cas. 
1913A, 559. 

18 Gladys City Oil, Gas & Mfg. Co. 
v. Right of Way Oil Co. (Tex. Civ. 
App. sons yatsa Ss. We 27s” “Right 
of Way Oil Co. v. Gladys City Oil, 
Gas & Mfg. Co. (1913) 106 Tex. 
94, 157 S. W. 737, 61 L. R. A. (N. 
S.) 268. 

19 Crawford v. Forest Oil 
(1904) 208 Pa. 5, 57 A. 47. 

20 Zelma Oil Co. v. Nemo Oil Co. 
(1921) 84 Okl. 217, 203 P. 203. 
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Guffey v. Smith?! a junior lessee entered and took oil in reliance 
upon the advice of an abstractor that the title to the land was clear, 
and he was held to be a mistaken trespasser, although the senior lease 
was recorded at the time of the making of the junior lease. But as 
to the oil he took after the senior lessee gave notice of his intention 
to contest the title acquired by the second lease the junior lessee was held 
to be a willful trespasser. A recent West Virginia case ** is to the 
same effect. ‘There the court held that, if the junior lessee knew of 
the senior lease, any taking of oil by the junior lessee, pending litiga- 
tion to determine the title, was a willful trespass, because he had full 
knowledge of the facts which made his claim to the title invalid, and 
for this reason could not have acted in good faith. On the contrary, 
however, the Indiana court held a junior lessee to be a mistaken tres- 
passer, who, when he acquired his lease, had knowledge that a senior 
lease had been canceled by a judgment of a trial court, but did not 
know that the senior lessee intended to appeal.” 

According to the views stated in the cases of Guffey v. Smith and 
Pittsburgh & West Virginia Gas Co. v. Pentress Gas Co., it makes 
no difference how much a junior lessee relies upon advice or counsel, 
or how honestly he believed his own title to be good and that of the 
senior lessee to be bad, he is a willful trespasser if he knows that his 
title is contested, and his title is afterwards held to be bad. If this 
rule does not altogether exclude the possibility of a mistake in trespass, 
it at least greatly limits the situations where it may be established by 
proof of good faith. However well such a rule might work as to solid 
minerals or timber, the practicability of its application in oil and gas 
cases is at least doubtful. The Oklahoma court, in criticism of Guffey 
v. Smith, supra, has this to say: 

“In our judgment what would amount to a willful taking of proper- 
ty applicable to persons in possession of land producing mineral ores 


AL (LOLA) 2B Un Sa wOwe bese. 
a216, 09 i. Hide “S56. Compare 
Barnes v. Winona Oil Co. (1921) 83 
ON asin PAO! Je wis, iS) UNG Ib, 18 
189, and Minshall v. Berryhill 
(1921) 83 OK. 100, 205 P. 932. 

22 Pittsburgh & West Virginia Gas 
Co. v. Pentress Gas Co. (1919) 84 


Wa Va. 449° 100 Som. 2916, 7 Av, 
Re 90M. 

23 Kahle y. Crown Oil Co. (1913) 
180 Ind. 131, 100 N. EB. 681. See, 
also, Campbell v. Smith (1913) 180 
Ind. 159, 101 N. EB. 89, and Bryson 
v. Crown Oil Co. (1916) 185 Ind. 
INA) ULAL IN, Jak, al, 
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therefrom or cutting timber on the land is not applicable to a person 
in possession of land producing oil and gas therefrom. ‘The reason 
for the rule is very apparent. If a person in possession under a mining 
lease is producing mineral ore therefrom, and has notice that the 
landlord considered the lease invalid, or that a third party claims a 
superior lease upon the land, the party might cease mining the ore, 
or from cutting the timber, until the title to the ore or timber is de- 
termined, without irreparable injury either to the landlord or the 
lessee, but in case of a person in possession of land producing oil and 
gas therefrom a different condition exists. If the party in possession 
shuts in the wells, the oil and gas is liable to be drained by adjacent 
landowners, or has the risk of salt water ruining the wells, and in many 
other ways the wells may be ruined by failure to operate or to produce 
the oil or gas therefrom, thereby causing irreparable damage to the 
property. It is essential to produce the oil and gas to protect the in- 
terest of all the parties, and to hold that the further operation of said 
lease by the person in possession would amount to a willful taking and 
appropriation of the property of another would be placing too narrow 
a construction on the word ‘willful.’ ” ** 


§ 10. Trespass—Willful and mistaken—Measure of damages 


If one trespasses upon the land of another and severs therefrom 
some substance, by nature or fixation forming a part of the land, the 
measure of damages, in some jurisdiction at least, besides being de- 
pendent upon the nature of the act of trespass; that is, whether it be 
willful or mistaken, may also be dependent upon the form or theory 
of the plaintiff’s action.** If the action is brought for trespass upon 
and damages to the plaintiff’s land, the damages for the wrongful act 
are measured by the value of the substance as it existed before inter- 


24 Barnes v. Winona Oil Co. 579, 33 So. 547, 93 Am. St. Rep. 
(1921) 83 Okl. 253, 200 P. 985, 23 46; Warrior Coal & Coke Co. v. 
A. L. R. 189. But see Probst v. Mabel Min. Co. (1896) 112 Ala. 
Bearman (1919) 76 Okl. 71,183 P. 624, 20 So. 918; Omaha & G. 
886. Smelting & Refining Co. v. Tabor 

25 Ivy Coal & Coke Co. v. Alabama (1899) 13 Colo. 41, 21 P. 925, 5 
Coal & Coke Co. (1902) 135 Ala. L. R. A. 236, 16 Am. St. Rep. 185. 
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ference by the trespasser, or, as it is often put, by the depreciation in 
the value of the land because of its removal. This latter value is often 
determined by deducting from the value of the severed product the 
cost of severance.”® If the action in form or theory is of this nature, 
there seems to be no necessity of inquiring into the nature of the act 
of trespass for the measure of damages is the same.*7 But where 
there has been a severance of a part of the realty, the substance 
severed immediately becomes the personal chattel of the landowner.”® 
The landowner may, however, waive any consequential injury to the 
land by reason of the trespass and sue only for the material severed or 
its value.*® It is only where the form or theory of the action is of this 
nature that the distinction between willful-and mistaken trespass be- 
comes important in arriving at the correct measure of damages. In 
attempt to determine the proper measure of damages, in this type of 
cases, the courts have been confronted with the application of three 
well-settled legal principles.. The first principle is that a man cannot 
be deprived of his property, other than by his own voluntary act or by 
operation of law; the second, that if one in actual possession of the 
chattel of another so change that chattel that it becomes a thing of 
different species, the title thereto passes to him who has effected the 
change; the third, that no man should be permitted to benefit by his 
own wrong. ‘The application of these more or less contradictory rules 
to be given situation at the same time has led to no end of confusion 
and misunderstanding. The first rule, carried to its logical conclusion, 


26 3 Sedgwick, Damages (1912) § 
935; Aurora Hill C. M. Co. v. 85 
M. Co. (1888) 34 F. 515, 12 Sawy. 
359; Colorado Cent. Consol. Min. 
Co. Vv. Burck (L895) Pia Be 2oae a7 
C. C. A. 128; Maye v. Yappen 
(1863) 23 Cal. 306; Chamberlain 
v. Collinson (1877) 45 Iowa, 429; 
Crawford v. Forest Oil Co. (1904) 
208 Pa. 5, 57 A. 473 Hitzeerald vy. 
Clark (1895) 17 Mont. 100, 42 P. 
Zitey eevee, ivy A, S0se be Aune ste 
Rep. 665; Bender v. Brooks (1913) 
103 Tex. 329, 127 S. W. 168, Ann. 
Cas. 1913A, 559. 


27 This seems to be a logical de- 
duction, but in many cases the rules 
as to the measure of damages in 
willful and mistaken trespass seem 
alike applicable, whether the action 
be trespass or trover. 

28 2 Schouler, Personal Property 
(1896) § 4. 

29 Trustees of Dartmouth College 
v. International Paper Ca, (C. C. 
1904) 1382 F. 92; Pittsburgh & W. 
Va. Gas Co. v. Pentress Gas Co. 
(1919) 84 W. Va. 449, 100 S. H. 
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means that a trespasser who takes the chattel of another has not the 
legal power, by his own acts of improvement, of increasing the value 
of the chattel to acquire a title in the thing for himself or pass a title 
to another, though such other be a bona fide purchaser, and that the 
landowner, in absence of some element of estoppel or waiver, always 
retains his rights in the chattel, and may bring an action to recover it 
or its value wherever he may find it. But the second principle indicates 
that there must be some limit upon the operation of the first. For if, 
according to the law of accession, as stated by Blackstone,*® the pos- | 
sessor goes so far in his physical change of the chattel as to make ita dif- 
ferent thing, then the title of the original owner is gone. If the change in 
title is so effected by the principle of accession, the original owner can 
no longer recover the value of the new thing in its improved state, or 
recover it in specie, but must be limited to récovery of damages for its 
value before the change of title. But the third principle seemingly 
contradicts the notion that a trespasser could ever acquire title to a 
chattel by operation of the doctrine of accession, because whether he 
be a willful or mistaken trespasser, he is nevertheless a wrongdoer. It 
is at this point that the distinction between willful and mistaken tres- 
pass really becomes important. The third proposition of law stated 
above is a policy rule, and the courts, though realizing the mistaken 
trespasser is a wrongdoer, have found it to be more just not to apply 
this third proposition to his situation. The result, then, in the case of 
the mistaken trespasser, is that by the operation of the first legal rule, 
as stated above, as limited by the second, he may acquire title by ac- 
cession. If he does, as previously stated, the original owner cannot 
recover the chattel or its present value, but is limited to its value prior 
to the change of title by accession. The courts have not, however, been 
altogether consistent and clear-sighted in the application of these prin- 
ciples to the case of the mistaken trespasser. The fault in the main 
seems to have been that they have overlooked principles of property 
law involved in their search for a just measure of damages. To allow 
the mistaken trespasser the benefit by way of mitigation for the amount 
expended in improvement of the converted property, the improve- 
ment should be sufficient to effect, by the principle of accession, a change 


302 Blackstone’s Commentaries, 404. 
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of title to the property. The authorities are not altogether in accord 
as to what change in the subject-matter is sufficient to bring into opera- 
tion the principle of accession. Blackstone states the rule in general 
terms that, if the thing is changed into different species, the title of 
the former owner is gone.34_ Justice Cooley says: “No test which 
satisfies the reason of the law can be applied in the adjustment of ques- 
tions of title to chattels by accession, unless it keeps in view the cir- 
cumstance of relative values.” 3* But, whatever test be applied to de- 
termine when a change of title takes place by accession, the change 
should take place before the mistaken trespasser is allowed the value 
of his improvements. For, as Judge Cooley has pointed out, “the man 
who by mistake carries off the property of another will next be de- 
manding payment for transportation; and the only person reason- 
ably secure against demands which he has never consented to create 
will be the person who, possessing nothing, is thereby protected against 
anything being accidentally improved by another at his cost and to his 
mute 2° 

Most of the courts adhere to the view that a willful trespasser can- 
not acquire title to property wrongfully taken by the principle of 
accession because of the operation of the third legal rule stated above; 
that is, that one cannot acquire benefit from his wrong.34 Other courts 


Alta Mining & Smelting Co. v. Ben- 
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2 Ariz. 362, 16 P. 565; Lightner 
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312 Blackstone’s Commentaries, 
404. 
32 Wetherbee v. Green (1871) 22 


Mich. 311, 7 Am. Rep. 653. 


33 Isle Royale Mining Co. v. Hert- 
in (1877) 37 Mich. 332, 27 Am. 
Rep. 520. 

34 United States v. Homestake 
Min Co: (9102) vie ease bi4 oO: 
C. A. 3803; Sweeney v. Hanley 
(Cal083)) MEAG IM Gyr (ail (CG. YA, IUABS 
Resurrection Gold Min. Co. v. For- 
tune Gold Min. Co. (1904) 129 F. 
668, 64 C. C. A. 180; Central Coal 
& Coke Co. v. Penny (1909) 173 F. 
340, 97 C. C. A. 600; Benson Min- 
ing & Smelting Co. v. Alta Mining 
& Smelting Co. (1892) 145 U. S. 
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10938; Sunnyside Coal & Coke Co. 
v. Reitz (1895) 14 Ind. App. 478, 
39 N. BE. 541, 43 N. B. 46; Ameri- 
can Sand & Gravel Co. y. Spencer 
(1913) 55 Ind. App. 523, 103 N. B. 
426; Patchen v. Keeley (1887) 19 
Nev. 404, 14 P. 347; Baker v. Hart 
(1899) 52 Hun, 363,5 N. Y. S. 345; 
Dougherty v. Chesnutt (1887) 86 
Tenn. 1, 5 S. W. 444; Kelvin Lum- 
ber & Supply Co. v. Copper State 
Min. Co. (Tex. Civ. App. 1918) 203 
Sh iia (Oe, 
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have not been so much concerned with the trespasser benefiting by his 
own wrong as they have with the fear that the plaintiff may get too 
much damages, and have accordingly found it unjust to apply this 
third rule to the willful trespasser.2> Some courts have insisted that, 
although the third rule should apply as against the willful trespasser, 
it should not be held to apply as against the bona fide purchaser from 
him.** If, however, the bona fide purchaser improves the property in 
good faith, many courts would allow him the value of his improve- 
ments.3? 

Out of these discussions in a great many cases finally emerged what 
may be termed the general rules for the measure of damages for will- 
ful and mistaken trespass in cases where the trespasser has severed 
something from the realty and the landowner brings. an action to re- 
cover its value. These rules are stated by Mr. Justice Miller in Wood- 
en-Ware Co. v. United States as follows : 58 

“The doctrine of the English courts on this subject is probably as 
well stated by Lord Hatherley in the House of Lords, in the case of 
Livingstone v. Rawyards Coal Co., 5 App. Cas. 25, as anywhere else. 
He said: “There is no doubt that if a man furtively, and in bad faith, 
robs his neighbor of his property, and because it is underground is 
probably for some little time not detected, the court of equity in this 
country will struggle, or, I would rather say, will assert its author- 
ity, to punish the fraud by fixing the person with the value of the 
whole of the property which he has so furtively taken, and making him 
no allowance in respect of what he has so done, as would have been 
justly made to him if the parties had been working by agreement.’ 
But ‘when once we arrive at the fact that an inadvertence has been the 
cause of the misfortune, then the simple course is to make every just 


35 Weymouth y. Chicago & North- 
western R. R. Co. (1863) 17 Wis. 
550, 84 Am. Dec. 763; Single v. 
Schneider (1869) 24 Wis. 299; Sin- 
gle v. Schneider (1872) 30 Wis. 
570. 

36 Railway Co. v. Hutchins (1877) 
32° Ohio St. 571, 30 Am. Rep. 629; 
Wright vy. E. E. Bolles Wooden 


Ware Co. (1880) 50 Wis. 167, 6 N. 
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87 Silsbury v. McCoon (1850) 3 
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allowance for outlay on the part of the person who has so acquired the 
property, and to give back to the owner, so far as is possible under the 
circumstances of the case, the full value of that which cannot be re- 
stored to him in specie.’ 

“There seems to us to be no doubt that in the case of a willful tres- 
pass the rule as stated above is the law of damages both in England 
and in this country, though in some of the state courts the milder rule 
has been applied even in this class of cases. * * * 39 
“On the other hand, the weight of authority in this country as well 


as in England favors the doctrine that, where trespass is the result of - 


inadvertence or mistake, and the wrong was not inteational, the value 
of the property when first taken must govern; or, if the conversion 
sued for was after value had been added to it by the work of the de- 
fendant, he should be credited with this addition.” * 

In the application of the foregoing rule, so as to give the rattan 
or good-faith trespasser the value of his improvement or labor, the 
courts have not, in the timber and solid mineral cases pursued a uni- 


form method. But in the oil and gas cases the above rule has been 


39 Weymouth v. Chicago & North- 
western Ry. Co. (1863) 17 Wis. 
550, 84 Am. Dee. 763; Single v. 
Schneider (1869) 24 Wis. 299. 

40 See 3 Sedgwick, Damages, § 
935; 4 Sutherland, Damages (1916) 
§ 1020; Pittsburgh & West Virgin- 
ia Gas Co. et al. v. Pentress Gas Co. 
(1919) 84 W. Va. 449, 100 S._B. 
2916, T A. dh. GRO SO Goal) Creek 
Mining & Manufacturing Co. v. Mos- 
es (1885) 15 Lea (Tenn.) 300, 54 
Am. Rep. 415. 

41 “Unfortunately, the precise 
measure of the allowance to the 
defendant for his improvements has 
been stated by different courts—or 
by the same court—in many ways. 
In theory the allowance should 
equal the cost of the defendant’s 
improvement, not to exceed the con- 
sequent enhancement of value in the 
property converted. But sometimes 


the plaintiff has been limited to the 
recovery of (a) stumpage, or in the 
case of coal, of reasonable royalty 
(Hilton v. Woods [1867] L. R. 4 
Eq. 432; Livingstone v. Rawyards 
Coal Co. [1880] 5 A. CG. 25; United 
States v. Homestake Co. [1902] 117 
HY. 487, 54 C. C2 AS S082 United 
States v. Northern Pac..R. Co. 
MCA (Ge SRS) syi] Gye ISOS IsGhavse Ve. 


Merriman [1887] 38 Minn. 47, 35. 


N. W. 570; Whitney v. Huntington 
[1887] 37 Minn. 197, 33 N. W. 561; 
Chappell v. Puget Sound Co. [1901] 
at Wash. 638, 67 P. 391, 92 Am, 
St. Rep. 820; Miss. River Logging 
Co. v. Page [1897] 68 Minn. 269, 
fl N. W. 4; Wlinois Cent. R. Co. 
v. Le Blanc [1897] 74 Miss. 626, 21 
So. 748; Forsyth v. Wells [1862] 
4 Paes 29de sO) Amy mee, GuZ ie 
sometimes (b) the value after sev- 
erance, less expense of severing (see 
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uniformly applied, by giving as damages the value of the oil and gas 
in situ, and, if impracticable to fix their value in this manner, to give 
as damages the value of the oil and gas in the tank or pipe line, less 
the reasonable cost of production.4* The theory of this rule in its 


Durant Min. Co. v. Percy Consol. 
Min. Co. [1899] 93 F. 166, 167, 35 
C. C. A. 252; Colorado Cent. Consol. 
Min. Co. v. Turck [1895] 70 F. 294, 
17 C. C. A. 128); sometimes (c) 
stumpage plus profit (Winchester v. 
Craig [1876] 33 Mich. 205; Ander- 
son v. Besser [1902] 131 Mich. 481, 
91 N. W. 737); sometimes (d) val- 
ue at severance, less what it would 
have cost the plaintiff to sever (see 
Morgan v. Powell [1842] 3 Q. B. 
278); sometimes (e) value at time 
of action brought, or at some other 
time after severance, less expense 
of improvement (see Jegon v. Vivi- 
an [1871] 6 Ch. App. 742; United 
Merthyr Collieries Co. [1872] L. R. 
15 Eq. 46; -Powers v. United States 
[L903] 119 F. 562, 56 C..C. A. 128; 
Herdic v. Young [1867] 55 Pa. 176, 
93 Am. Dec. 739); sometimes (f) 
value immediately after severance, 
on the theory that there can be no 
conversion of chattels until after 
severance from the realty (see Unit- 
ed States v. Van Winkle [1902] 113 
m 903, 61 C. C. A. b38s3 White v. 
Yawkey [1896] 108 Ala. 270, 19 
So. 360, 32 L. R. A. 199, 54 Am. St. 
Rep. 159; Franklin Coal Co. v. Mc- 
Millan [1878] 49 Md. 549, 33 Am. 
Rep. 280; Blaen Avon Coal Co. v. 
McCulloh: [1883] 59 Md. 4038, 43 
Am. Rep. 560; Ivy Coal & Coke 
Co. v. Alabama Coal & Coke Co. 
[1902] 135 Ala. 579, S33 So. 547, 
93 Am. St. Rep. 46; Morgan v. Pow- 
ell [1842] 3 Q. B. 278; Martin v 
Porter [1839] 5 Mees. & W. 351; 
Beede v. Lamprey [1888] 64 N. H. 
mgr A. Tes, 10 Am: St. Rep. 


426); sometimes (g) value when 
removed from plaintiff’s land, be- 
cause the conversion is not deemed 
complete until then (Wright v. 
Skinner [1894] 34 Fla. 453, 16 So. 
335); sometimes (h) defendant’s 
profit received (Colorado Cent. Con- 
sol. Mining Co. v. Turck [1895] 70 
F. 294,17C.C. A. 128); sometimes 
(i) value at time of action brought, 
or at some other time after sever- 
ance, less value added by defend- 
ant (United Coal Co. v. Canon City 
Coal Co. [1897] 24 Colo. 116, 48 
P. 1045; Peters Box & Lumber Co. 
v. Lesh [1889] 119 Ind. 98, 20 N. 
Ey 6297; 22 Am. St. Rep. 3867). 
Some of these rules seem to have 
been adopted as rough and ready 
measures of convenience, some with- 
out recognition of the difference be- 
tween them. Each and all are 
deemed to furnish an allowance for 
the value of improvements made in 
good faith upon the property of an- 
other, and all show that diminished 
damages are permitted by way of al- 
lowance to a defendant, rather than 
are enhanced damages inflicted for 
his punishment.”’ Trustees of Dart- 
mouth College v. International Pa- 
per Co. (C. C. 1904) 132 F. 92. 

42 “The general rule is that if the 
wrongful act is committed uninten- 
tionally, or by mistake, or in the 
honest belief that the party is acting 
within his legal rights, in estimat- 
ing the damages, the recovery must 
be limited to the value of the prod- 
uct taken, less what it cost to pro- 
duce it.”’” Kahle v. Crown Oil Co. 
(1913) 180 Ind. 131, 100 N. EB. 681. 
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operation is that the trespasser, because of his good faith, has the legal 
power by his improvement to acquire title by accession. In the tak- 
ing of oil and gas, the severance and improvement are accomplished 
by the same physical act. On principle, the measure of damages must 
be the value of the oil and gas as they existed in the earth. But the 
value of these substances, in. situ, because of their peculiar nature and 


the uncertainty and difficulty of their production, is hard to prove. 


The 


courts have therefore resorted to an easier method of proof; that is, 


the value of the oil or gas less reasonable cost of production. 


If the 


cost of production exceeds the value of the severed production, there 


can be no recovery.* 


See, also, Guffey v. Smith (1914) 
pyit (Wie Sy TNS BI) TS (Cun DG, BE) Lee 
Ed. 856; United States v. Midway 
Northern Oil Co. (D: C. 1916) 232 
F. 619; United States v. McCutchen 
(D. C. 1916) 238 F. 575; Campbell 
Ve WIth. (93) TSOmIinds 159. son 
N. E. 89; Bryson vy. Crown Oil Co. 
(CNG aay) AESSS bavols Ibs, alley INy, IB), all 
New Domain Oil & Gas Co. vy. Mc- 
Kinney (1920) 188 Ky. 183, 221 
S. W. 245; Gerkins v. Kentucky 
Salt Co. (1897) 100 Ky. 734, 39 S. 
W. 444, 66 Am. St. Rep. 370; Dyke 
v. National Transit Co. (1897) 22 
AN), Dying ekHOS ce) IN, vvy Sy Ale 
Hughes v. United Pipe Lines (1890) 
TO ING WY 423 io) Nee Oe sikGier 
v. Peterson (1861) 41 Pa. 357; 
Coleman’s Appeal (1869) 62 Pa. 
252; Duffield v. Rosenzweig (1891) 
144 Pa. 520, 23 A. 4; Crawford v. 
Forest Oil Co. (1904) 208 Pa. 5, 
57 A. 47; Barnes vy. Winona Oil 
Co. (1921) 83 Okl. 253, 200 P. 985, 
Zoe ay Ee 89s Aelia @OuleGou vw. 
Nemo Oil Co. (1921) 84 Okl. 217, 
203 P. 203; Minshall v. Berryhill 
(1921) 83 Okl. 100, 205 BP. 932) 
Allies Oil Co. v. Ayers (1922) 152 
La. 19, 92 So. 720; Bender v. 
Brooks (293), Ws ex soe ale 


So WaelGiss Amma Gas y yoo mowols 
Right of Way Oil Co. v. Gladys City 
Oil, Gas & Mfg. Co. (1913) 106 Tex. 
WA AGES Wiha (ity Be Io, Lio es (ENE 
S.) 268; Backer v. Penn Lubricat- 
ing Co. (19108) 162 EE. 627, 89 C- 
GA. “409: 

A mining location of public lands 
withdrawn from entry or settlement 
by executive order, made under ad- 
vice of counsel that the order was 
void, or at least did not affect such 
location, concerning which there ex- 
isted doubt among the profession 
until such authority was upheld by 
the Supreme Court by a divided 
court, was in moral good faith, so 
that, under Civ. Code La. art. 501, 
the locators were entitled to credit 
for the expense of drilling the wells 
and producing the oil in suits to re- 
cover from them the value of the oil 
removed from the lands. Mason y. 
United States (1923) 260 U. S. 545, 
43 S. Ct. 200, 67 L. Ed. 396. 

43 Campbell v. Smith (1913) 180 
Indy 159; 0d INT es 18:9: 

A party making permanent im- 
provements on land as if his own at 
a time when there was reason to 
believe his title good, and taking 
petroleum oil unlawfully, held, un- 
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Perhaps there is one uncertain element in this rule that has not re- 
ceived much attention; that is, what expenses should the plaintiff be 
allowed to include in estimating his cost of production. In a Kentucky 
case, where one cotenant produced oil, he was held liable to account to 
the other cotenant for the value of the oil produced; that is, its market 
value, less the cost of extracting and marketing, including such over- 
head charges as salaries of officers, bookkeeper, and stenographers.*# 
In other cases the defendant has been allowed to deduct from the 
value of the oil, besides the cost of production, the value of permanent 
improvements to the land.® 

There has been some application of the so-called royalty rule. In 
Turner v. Seep, 4* where the defendants had gone into possession under 
a void assignment of a lease executed by the complainant, and expend- 


der the evidence, to be entitled to 
all costs of production, including 
costs of boring productive wells, as 
set-off against rents and profits. 
Williamson v. Jones (1897) 43 W. 
Wa. oboe, 47 S. B. 41, a8 GL. R. A, 
694, 64 Am, St. Rep. 891. 

Where the land in controversy 
had been for many years treated by 
government officials as having been 
conveyed by patent to defendants’ 
predecessor in title, and defendants 
were in possession of the land and 
extracted the oil therefrom in good 
faith, they were innocent trespass- 
ers and entitled to credit for the 
eost of drilling and operating the 
wells on the land in an accounting 
for the value of the oil produced 
therefrom. Jeems Bayou Fishing & 
Hunting Club v. United States 
(1923) 260 U.S. 561, 43 S. Ct. 205, 
67 L. Ed. 402. 

In an action for damages for tak- 
ing oil from land through mistake 
as to ownership, defendant could not 
complain that the value of the oil at 
the surface was adjudged against 
him, where he did not plead nor 
prove the cost of extracting. Right 


of Way Oil Co. v. Gladys City Oil, 
Gas & Mfg. Co. (1913) 106 Tex. 
Sa a Se We bots OL Lo ky AL GN, 
S.) 268, affirming judgment Gladys 
City Oil, Gas & Mfg. Co. v. Right of 
Way Oil Co. (Tex. Civ. App. 1911) 
Lar Ss WR 

Where defendant entered on land 
in good faith and began to extract 
oil on August 4, 1919, and a decree 
was entered that plaintiff owned the 
land and defendant’s entry was un- 
lawful, and an accounting was had 
up to January 1, 1918, decree fur- 
ther providing that defendant shall 
account for oil extracted subsequent 
to that date, held, that defendant 
cannot set off losses incurred prior 
to that date against value of oil 
extracted thereafter. United States 
v. Norvell (C. C. A. 1924) 298 F. 
281. 

44 New Domain Oil & Gas Co. Vv. 
McKinney (1920) 188 Ky. 183, 221 
S. W. 245. 

45 United States v. Midway North- 
ern Oil Co. (D. C. 1916) 232 F. 619; 
United States v. McCutchen (D. C. 
1916) 238 &. 575. 

46 (GC. C, 1909) 167 EH. 646. 
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ed large sums of money in good faith in production of oil, the com- 
plainant in a suit in equity to recover the land and for an accounting 
for the value of the oil taken was given only the royalty which he was 
to have under the original lease. But in United States v. Midway 
Northern Oil Co.47 the court refused to follow this rule, and limited it 
to cases where the defendant was in possession claiming under the own- 
‘er of the land. This rule was also recently repudiated in a Kentucky 
case.48 

In the case of willful trespass, the courts in the oil and gas cases 
are unanimous in holding that the defendant is liable for the value of 
the oil and gas, where it is finally converted to his use, without any de- 
duction for the cost of production.4® No case has yet arisen where the 


ei (DY (On aR, By, 1a Tealty, 

48 New Domain Oil & Gas Co. v. 
McKinney (1920) 188 Ky. 183, 221 
S. W. 245. See, also, Bender v. 
Brooks (1913), 103) Dex., 3129), 127 
S. W. 168, Ann: Cas. 1913A, 559. 

49 Guffey v. Smith (1914) 237 U. 
S. 10L, 35 S. Ct, 526, 59 lL. Hd: 8565 
Midland Oil Co. v. Turner (1910) 
GON Ew tis) le 2p Con ComAcmron Alien iat 
‘ed States v. Midway Northern Oil 
Co. (D.C. 1916) 232 Ey Glos Unit= 
ed States v. McCutchen (D. C. 1916) 
238 F..575; Big Sespe Oil Co. v. 
Cochran (CC. AL Toe) e7iGe Re 
216; Kahle v. Crown Oil Co. (1913) 
180 Ind. 131, 100 N. EB. 681; Camp- 
bell v. Smith (1913) 180 Ind. 159, 
101 N. HE. 89; Bryson vy. Crown Oil 
CORN CLOG) iN SUS a inidaeelenGemeliomiNe 
E. 1; Hughes vy. United Pipe Lines 
(CUSSION, Yo 423 oN 
1042; Zelma Oil Co. v. Nemo Oil 
Co. (1921) 84 Okl. 217, 203 P. 203; 
Minshall v. Berryhill (1921) 83 
OklI. 100, 205 P. 932; Gerkins v. 
Kentucky Salt Co. (1897) 100 Ky. 
734, 39 S. W. 44, 66 Am. St. Rep. 
370; New Domain Oil & Gas Co. vy. 
McKinney (1920) 188 Ky. 183, 221 
S. W. 245; Pittsburgh & W. Va. 


Gas Co. v. Pentress Gas Co. (1919) 
84 W. Va. 449, 100 S. E. 296, 7 A. 
We 18s) Sale 

Where defendants, over plaintiffs’ 
protest entered on plaintiffs’ land 
and drilled oil well thereon, regard- 
less of their legal rights under void 
lease, plaintiffs were entitled to pu- 
nitive damages, even if defendants 
believed lease gave them legal right 
to enter. Hall Oil Co. v. Barquin 
(1925) 33 Wyo. 92; 237 P. 255. 

Where oil wells, drilled by defend- 
ants as trespassers on the land of 
complainant, pending a suit to re- 
cover possession, were operated by 
a receiver, who used defendant’s 
tools and machinery, and the oil 
produced was awarded to complain- 
ant, but defendants were allowed to 
keep the proceeds of that produced 
by them, less a royalty, and to re- 
move their tools and machinery, 
they were entitled to fair rental for 
their use by the receiver, and were 
not chargeable with any part of his 
compensation for operating the 
wells. Midland Oil Co. v. Turner 
(CoC. A. POLO ATO. Fae op 
C. A. 368, modifying decree Turner 
ve Seep (C, C. 1909) 167 F. 646; 
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action was brought against a bona fide purchaser from the original 
trespasser. In Hughes v. United Pipe Lines,®° the action for con- 
version was against a pipe line company, a purchaser from the tres- 
passer; but the defense of good faith was not made. In no case has 
replevin been brought, although in one or two cases it was said that it 
might be maintained.®' It was held that trover could not be brought 
against a pipe line company who purchased from one in adverse pos- 
session. But this was on the theory that the action would involve the 
title to the land.” 


§ 11. Trespass—Confusion of goods 


The principle of confusion of goods arising out of taking oil or gas 
by a trespasser has arisen in but a very few cases. In Stone v. Mar- 
shall Oil Co.,®3 a natural gas company fraudulently mingled gas from a 
leasehold with gas derived from other properties operated by it, with- 
out keeping account of the gas so mingled, though it could have done 
so without inconvenience. The owner of the lease, by virtue of his 
contract with the gas company, was entitled to receive one-fourth of 
the profits arising from the gas obtained from the land. The court 
applied the common-law rule that, where one fraudulently intermixes 
his goods with another, so that they cannot be separated or the amounts 
are not known, he shall lose all, and held that the owner of the lease 
could recover one-fourth of the profits on all of the gas so fraudulent- 
ly mixed. In Russell v. Producers’ Oil Co.,5* where a lessee refused to 
deliver oil royalties to a lessor because of a dispute as to whether the 
well from which the oil was produced was on the lessor’s land or on 
other lands adjoining, which the lessee had under lease, and for the 
purposes of economic operation ran the oil from such well into a pipe 
line, commingling it with oil from other wells, without keeping a record 


Seep v. Spade (1910) 179 F. 77, 52 Giffin v. South West Pennsylva- 


moan. C. As .37h. nia Pipe Lines (1896) 172 Pa. 580, 
60 (1890) 119 N. Y. 423, 23 N. HB. 33 A. 578. 
1042. 53 (1904) 208 Pa. 85, 57 A. 183, 


51 Hail v. Reed (1854) 15 B. Mon. 65 L. R. A. 218, 101 Am. St. Rep. 
(Ky.) 479; Williamson v. Jones 904. See, also, Kleppner v. Lemon 
(1894) 39 W. Va. 256,19 S. BH. 436, (1900) 197 Pa. 430, 47 A. 353. 
ab Li. R. A. 222. 54 (1920) 146 La. 481, 83 So. 773. 
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of the exact amount produced from the lessor’s well, it was held that 
the lessor was not entitled to recover royalties on all of the oil so com- 
mingled, where the output of each well was approximately known, so 
that full justice could be done to the lessor by paying him a royalty on 
the approximate output of his well plus a margin of safety. The plain- 
tiff strongly urged the application of the principle of confusion of 
goods, but the court held it inapplicable, and that economic operation, 
and not wrongful or fraudulent intention, was the motive of the de- 
fendant’s act in commingling the oil. 

In Logan Natural Gas Co v. Great Southern Gas Co.,®® the plaintiff 
was claiming title to a tract of land under a junior lessee and the de- 
fendant under a senior lessee. Pending litigation to try the title and to 
enjoin the defendant from operation on the land, the defendant com- 
pleted a gas well, the flow of which it turned into its pipe lines, min- 
gling the gas with that of sixty other wells of the same locality, and 
keeping no account of the gas produced from the well on the plain- 
tiffs land. ‘The master, proceeding upon the theory of transfer of 
title by confusion of goods by a trespasser,®® the defendant’s title hav- 
ing been held bad, reported that the defendant should pay the value of 
the gross receipts of the entire production of the plaintiff's well and 
the defendant’s sixty other wells, aggregating over a million dollars. 
But the Circuit Court set aside the master’s report, and fixed the 
value of the gas taken at ten thousand dollars, on the theory that this 
was the value of the average gas well in that community. The Circuit 
Court of Appeals, however, refused the evaluation fixed by the Circuit 
Court, on the ground that it gave to the plaintiff the value of the gas 
in the ground only, although they conceded that the defendant was a 
good-faith trespasser. The Circuit Court of Appeals then fixed the 
value of the gas taken at one-sixtieth of the total value of all of the 
gas produced from the approximate sixty wells of the plaintiff and 


5B (C. C. A. 1903) 126 F. 623; tine v. Stockwell (1849) 30 Me. 
Great Southern Gas Co. v. Logan 237, 50 Am. Dec. 627; Bryant vy. 
Natural Gas Co. (C. C. A. 1907) 155 Ware (1849) 30 Me. 295; Ryder 
a a UP v. Hathaway (1838) 21 Pick. 
56 Pickering v. Moore (1893) 67 (Mass.) 298; Beach vy. Schmultz 
N. HL. 533, 32 A. 828, 31 GR. A. (L858) 20 my as5. 
698, 68 Am. St. Rep. 695; Hessel- 


§ 12 TRESPASS—EQUITABLE REMEDIES—INJUNCTION 43 


defendant. It is to be noted that the court neither follows the or- 
dinary rule in case of confusion of goods, nor the settled rule of the 
measure of damages in case of mistaken trespass. 


$12. Trespass—Equitable remedies—Injunction 


Since the days of Lord Thurlow and Lord Eldon, the landowner has 
been allowed preventive relief against the violation of his rights in re- 
spect to his land by acts of destructive trespass.5? The test of equity 
jurisdiction in such cases has always been the inadequacy of the legal 
remedies.°® Legal remedies have generally been considered inadequate 
where the injury is irreparable, where the defendant is insolvent, where 
the trespass is continuous, and where for some reason or other a court of 
law cannot give accurately estimated damages.5® Landowners or persons 
having separate estates in oil and gas, have been allowed in numerous 
cases injunctive relief against trespassers actually taking or threatening 
to take oil and gas.®® The basis of the jurisdiction of the courts in these 


57 Flamang’s Case, cited in 6 Ves. 53 W. Va. 206, 44 S. EB. 533; Co- 


147; Mitchell v. Dors (1801) 6 Ves. 
147; Hanson v. Gardiner (1802) 
7 Ves. 305; Thomas v. Oakley 
(1811) 18 Ves. 184; 5 Pomeroy, 
Equity Jurisprudence (1919) § 
1907; 1 High, Injunctions (4th Ed. 
1905) § 697. 

585 Pomeroy, Equity Jurispru- 
dence (1919) § 1907; 1 High, In- 
junctions (4th Ed. 1905) § 697. 

SS 4 R. CG. Li (2916) p. 442 fy 5b 
Pomeroy, Equity Jurisprudence 
(1919) § 1908; 1 High, Injunctions 
(4th Ed. 1905) § 697. 

60 Bettman v. Harness (1896) 42 
Wiese. 430, 26 SH. Atl, 86 du Re 
A. 566; Moore v. Jennings (1899) 
47 W. Va. 181, 34 S. EH. 798; Trees 
v. Eclipse Oil Co. (1899) 47 W. 
Va. wOY, 34S. H. 933; Freer v. 
Davis (1903) 52 W. Va. 1, 43 S. EH. 
164, 59 L. R. A. 556, 94 Am. St. 
Rep. 895; Haskell v. Sutton (1903) 


lumbia Gas & Electric Co. v. Moore 
(L814) 383i W. Va. 164, 93: S. Bh. 
1051; Midland Oil Co. v. Turner 
CLOUD) LTD Pata, 202-C. C. AL 387i 
U. S. v. Midway Northern Oil Co. 
(D. C. 1916) 232 F. 619; New Do- 
main Oil & Gas Co. v. McKinney 
(1920) 188 Ky. 1838, 221 S. W. 245; 
Campbell v. Smith (1913) 180 Ind. 
159, 101 N. E. 89; American Steel 
& Wire Co. v. Tate (1904) 33 Ind. 
App. 504, 71 N. E. 189; Indianap- 
olis Natural Gas Co. v. Kibbey 
(1893) 135 Ind. 357, 35 N. E. 392; 
Consumers’ Gas Trust Co. v. Amer- 
ican Plate Glass Co. (1903) 162 
Ind. 393, 68 N. #. 1020; Risch v. 
Burch (1911) 175 Ind. 621, 95 N. 
BH. 125; Logan Natural Gas & Fuel 
Co. v. Great Southern Gas & Oil Co. 
(1903) 226 F. 6238, 61 C. C. A. 359. 
See Texas Pacific Coal & Oil Co. v. 
Howard (Tex. Civ. App. 1919) 212 
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cases has usually not been confined to any one of the above grounds. 
Some courts place the jurisdiction of equity to grant injunctive relief for 
trespasses by taking oil and gas principally upon the ground of irrepara- 
ble damage.*t ‘There is considerable diversity of opinion among the 
authorities as to the true meaning of the term “irreparable” as here 
used.6® Some courts take the view that any taking of a component part 


S. W. 735, where it was held not an 
abuse of discretion on part of a 
court of equity to dissolve a tempo- 
rary injunction secured by lessee to 
restrain the purchaser of a part of 
the land omitted from the lease by 
mutual mistake on the ground that 
an irreparable injury might result 
to the defendant due to the drilling 
of wells on adjacent lands. The 
court said in part: ‘‘As it seems to 
us, notwithstanding the decision of 
the West Virgina court, a distinc- 
tion is to be made between cases of 
minerals in place, such as are in- 
volyed in most of the cases herein 
by appellants and minerals of a 
fugitive character, as oil. For, in 
the class of cases first mentioned, it 
is certain that the minerals have a 
fixed place in the soil, and that they 
will there remain forever unless 
removed. In such a case a tempo- 
rary writ of injunction will clearly 
and effectively preserve the status 
quo, the principal object and func- 
tions of such writ, until the final 
determination and judicial designa- 
tion of the true owner to whom the 
court will then be able to restore 
the property in its original form and 
with all of its natural and valuable 
qualities. But it cannot be so said 
as to fugitive substances beneath 
the soil. Our present knowledge is 
to the effect that its presence or lo- 
cation in any designated place is not 
fixed and certain; that the oil that 
is under one person’s land to-day 
may be beneath the land of another 


to-morrow; and, to illustrate, that A 
may withdraw the oil from under 
the land of B, should A be accord- 
ed the right of drilling adjacent 
weils on his own land. In such a 
case, a temporary restraint of B 
does not, as to him, preserve the 
status quo. On the contrary, such 
restraint may result in irreparable 
injury to or destruction of his own 
property. It may be suggested that 
in such case both A and B can be 
restrained until a final determina- 
tion of their conflicting claims, but 
nothing presented in this record 
will justify us in fixing the distance 
that a flowing well will withdraw 
oil from adjoining lands, and it can- 
not be said that the court, in en- 
deavoring to settle and preserve the 
rights of a given tract of land, 
should arrest all development in the 
locality, by enjoining all owners of 
adjacent lands, regardless of their 
want of interest in the particular 
suit.” : 

61 Bettman v. Harness (1896) 42 
Wi. Vas 4335-216 Sa pemio eiGp ie eRe 
A. 566; Moore v. Jennings (1899) 
47 W. Va. 181, 34S. E. 793: Trees 
v. Eclipse Oil Co. (1899) 47 W. Va. 
107, 34 S. E. 933; Freer v. Davis 
(1903) 52 W. Va. 1, 43 S. B. 164, 
59 L. R. A. 556, 94 Am. St. Rep. 
895; Haskell v. Sutton (1903) 53 
W. Va. 206, 44 S. BE. 533; Columbia 
Gas & Electric Co. v. Moore (1917) 
Sl W. View 16459938 St Robt, 

625 Pomeroy, Equity Jurispru- 
dence (1919) § 1909: “In the ap- 
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of the land is an irreparable injury,®* and that equity will take jurisdic- 
tion to grant injunctive relief, regardless of the defendant’s insolvency, 
the uncertainty of damages, or the continuous nature of the trespasses. 
Other courts, however, have broadened the application of the term “ir- 
reparable,” so that it is practically synonymous with inadequacy of legal 
remedy. They do not consider that taking a part of the land is necessarily 
irreparable, but will inquire into the value of the land, the value of the 
substance taken, the certainty of damages, and the solvency of the de- 
fendant.** In the first case in West Virginia in which the question was 
raised, the court defined irreparable injury so broadly as to include 


plication of this restriction much 
difficulty occurs in defining what in- 
jury is’ irreparable. The word 
means that which cannot be re- 
paired, put back again, atoned for. 
The most absolute and positive in- 
stance of it is the cutting down ‘or- 
namental trees,’ such as the noble 
oaks in our State House grove. ‘A 
tree that is cut down cannot be 
made to grow again.’ But the 
meaning of the word ‘irreparable’ 
pointed out by this example, is not 
that which has been adopted by the 
eourts either in England or in this 
state. Grass that is cut down can- 
not be made to grow again, but the 
injury can be adequately atoned for 
in money. The result of the cases 
fixes this to be the rule: The injury 
must be of a peculiar nature, so that 
eompensation in money cannot 
atone for it; where from its nature 
it may be thus atoned for, if in the 
particular case the party be insol- 
vent, and on that account unable to 
atone for it, it will be irreparable.” 
Per Pearson, J., in Gause v. Perkins 
(ish 7) 56 N. C.°€3 Jones, Hg.) 177; 
69 Am. Dec. 728, 730. See, also, 22 
Cye. 830; Indian River Steamboat 
Co. v. East Coast Transportation 
Co. (1891) 28 Fla. 387, 10 So. 480, 
29 Am. St. Rep. 258; Jerome v. 


Ross (18238) 7 Jobns. Ch. (N. Y.) 
815, 11 Am. Dec. 484; Wahle v. 
Reinbach (1875) 76 Ill. 322; Kel- 
logg v. King (1896) 114 Cal. 378, 
46 P. 166, 55 Am. St. Rep. 74; Wil- 
son v. City of Mineral Point (1875) 
39 Wis. 160; Bettman vy. Harness 
(1896) 42 W. Va. 433, 26 S. EH. 
271, 36 L. R. A. 566; Moore v. Jen- 
nings (1899) 47 W. Va. 181, 34 S. 
E. 793; Haskell v. Sutton (1903) 
53 W. Va. 206, 44 S. BE. 533; Ers- 
kine v. Forest Oil Co. (C. C. 1895) 
80 F. 583; 1 High, Injunctions (4th 
Ed. 1905) § 702, and cases cited. 

63 Thomas v. Oakley (1811) 18 
Ves. 184; Richards v. Dower 
(1883) 64 Cal. 62, 28 P. 113; Bett- 
man v. Harness (1896) 42 W. Va. 
aay Loos, He 2rd, oo La. RAY 566s 
Moore v. Jennings (1899) 47 W. Va. 
181, 34S. E. 793; Erhardt v. Boaro 
(1885) 1138 U.S. 637, 5 S. Ct. 565, 
28 L. Hd. 1116. 

64 Jerome v. Ross (1823) 7 Johns. 
Ghy CN. Y¥.) 315, th Am. Dec. 484; 
Hrskine v. Forest Oil Co. (C. C: 
1895) 80 F. 583; California Oil & 
Gas Co. v. Miller (C. C. 1899) 96 F. 
12; United States v. Midway North- 
erm Oi Co, CD. CC) T91G) 232 HB. 
619; Judge Dent, dissenting opin- 
ion in Haskell v. Sutton (1903) 53 
W. Va. 206, 44 S. EB. 533. 
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practically all of the grounds for equitable jurisdiction to prevent tres- 
pass.®° But in the syllabus written by the court in that case it is said: 
“The unlawful extraction of petroleum, oil or gas from land, being 
part of the land, is an act of irreparable injury. Equity will enjoin 
it.’ The later West Virginia cases have quoted and followed this use 
of the term “irreparable” in its narrower sense.® 


65 “It makes no difference, if the 
elements of irreparable injury be 
present, whether the party doing it 
be solvent or insolvent. 1 Beach, 
Injunctions, § 35. Such being the 
rule, the question—often of diffi- 
culty—is one of its practical appli- 
cations. What is irreparable inju- 
ry? It is impossible to define its 
inflexibility. Rights of property 
and its use change so; so many 
new rights of property with new 
uses arise as time goes on. Here is 
the right to oil and gas, a few years 
ago unknown; the right sometimes 
in the owner of the soil, sometimes 
in separate ownership. The word 
‘irreparable’ means that which can- 
not be repaired, restored, or ade- 
quately compensated for in money, 
or where the compensation cannot 
be safely measured. The courts 
have generally regarded as irrepar- 
able injuries the digging into mines 
of coal, iron, lead, and precious 
metals, and, as such injuries sub- 
tract from the very substance of the 
estate, and tend to its ultimate de- 
struction, equity is said to be 
prompt to restrain them. Rock; if of 
special value, comes under this rule. 
See United States v. Gear, 3 How. 
120,11 L. Ed. 523; Jerome v. Ross 
(ALS) 1 UOlavals,, Cla, (ON, Veo)) Bil, aul 
Am. Dec. 484, 501; Smith v. Gard- 
Hers CUsss)) L2Or, 2205 16 Ph ial 
53 Am. Rep. 342, 347, note; 1 Beach, 
Inj. Section 35; 1 High. Inj. § 730. 
We know but little of petroleum oil 


and gas hidden far in the bowels of 
the earth, but from that little we 
can say they are of great value, and 
are exhaustible, and, when exhaust- 
ed in a locality, cannot be restored 
by the art of man, and perhaps ney- 
er even by the mysterious alchemy 
of nature. Surely, they fall under 
the rule which considers the sub- 
traction of precious things from un- 
der the soil as working irrepara- 
ble injury, as much as iron ore in 
Anderson v. Harvey’s Heirs (1853) 
10 Grat. (Va.) 386, to which I refer 
as decisive and binding under this 
branch of this case. We know that 
these substances are the sole prop- 
erty and value of the plaintiffs’ es- 
tate under the leases—the only ob- 
ject of the lease. In Williamson y. 
Jones (1894) 3:9) W: Va. 231, 19S: 
H. 436, 25 L. R. A. 222, we decided 
that petroleum oil in place is a part 
of the realty and its unlawful re- 
moval a disherison which equity 
will enjoin.’”’ Bettman y. Harness 
(28916) 42 We Va. 433) 216 Se Baia 
Bi) Ib, 16, AN, HlhG, 

66 Moore vy. Jennings (1899) 47 
W. Va. 181, 34 S. E. 793; Trees y. 
Kiclipse Oil Co. (1899). 47 W. Va. 
107, 34 S. H. 933; Freer v. Davis 
(1903) 52 W. Va. 1, 43 S. BE. 164, 
59 L. R. A. 556, 94 Am. St. Rep. 
895; Haskell v. Sutton (1903) 53 
W. Va. 206, 44S. BE. 533; Columbia 
Gas & Blectric Co. v. Moore (Glen) 
SI Ws Via Wo, O83 So ae, lobe. 
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In Erskine v. Forest Oil Co.§? the federal court does not consider the 
taking of oil and gas, although a part of the land, as per se an irreparable 
injury; for where it was shown that the alleged trespasser was solvent, 
and that the taking of oil from the land prevented it from being taken by 
wells on adjoining land, and the oil had been run into pipe lines, an 
account thereof kept, there was no basis of equitable jurisdiction. And 
practically the same view was taken by Judge Dent in a dissenting opin- 
ion in Kaskell v. Sutton,®* where the test of irreparable injury as laid 
down by the West Virginia court is severely criticized. In United States 
v. Midway Northern Oil Co.® the court seems to have also used the term 
in the broader sense, for it is said: “If my conclusion is sound that the 
defendants have no right of possession or to the oil as against the govern- 
ment, it seems to follow necessarily that the remedy at law would be 
wholly inadequate to prevent irreparable injury to the estate and a 
practical destruction thereof by the removal of the oil. ‘The lands are 
admittedly valuable only for their oil content. ‘The trespasses of the 
defendants complained of were not ordinarily cases of trespasses of 
ordinary duration. They were continuous, and the defendants were de- 
stroying, and threatened to continue to destroy, the substance of the es- 
tate, and ultimately, if they had been permitted to continue, would have 
rendered the plaintiff's ownership thereof valueless.” 

In Indiana there is some indication that the courts hold to the view 
that a landowner or lessee may have injunctive relief against trespass 
solely on the ground of the uncertainty of the damages. In Campbell 
v. Smith,“ which was an action for damages for the taking of oil and 
gas, the defendant urged that the plaintiff's remedy was in equity be- 
cause of the uncertainty of the damages. The court conceded that the 
plaintiff might have had injunctive relief in that case upon the grounds 
suggested. An examination of the cases, however, which were cited 
by and relied upon by the court in Campbell v. Smith, show that they were 
based upon an entirely different state of facts. In the first of these cases, 
Indianapolis Natural Gas Co. v. Kibbey,”! the plaintiff by a lease was 


67 (C. C. 1895) 80 F. 583. <0 (1913) £80 Ind: 159, LOL N. 
68 (1903) 53 W. Va. 206, 44S. B. BE. 89. 

533. 71 Indianapolis Natural Gas Co. Vv. 
ewrgDs GC; 1916) 232) BF: 619. Kibbey (1893) 135 Ind. 357, 35 N. 


E. 392. 
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given privilege to bore a gas well upon an eighty-acre tract of land of 
the lessor, but the plaintiff’s drilling was confined to a certain twenty- 
foot square. ‘There was a stipulation in the contract that no one else 
should be permitted to drill upon the land, except the landowner, and 
only for domestic uses. ‘The defendant, a stranger, entered upon the 
eighty-acre tract and threatened to drill a well. The plaintiff sought in- 
junction, and the court held that the plaintiff was privileged to take all 
of the oil and gas from the eighty-acre tract possible by the operation of 
this well, and that he had rights that other persons should not interfere 
with the flow of this well by operations anywhere upon the eighty-acre 
tract, and that the threatened taking of the defendant should be enjoined, 
because no one could tell to what extent the operation of a well by him 
would affect the production of the plaintiff’s well. Later cases, relied 
on in Campbell v. Smith, were similar.7? In Rupel v. Ohio Oil Co.,78 
where the question was whether a landowner might enjoin waste com- 
mitted by taking oil and gas by the lessee of a life tenant, the court said: 
“Tt has been held in this state that one, who has been granted by the 
owner of the fee the exclusive right to take the oil and gas from the land, 
may enjoin the invasion of the right by a stranger. * * * It must nec- 
essarily follow that a like remedy would be available to the landowner 
himself.” While it is true that the landowner undoubtedly has equitable 
remedies against trespass by taking oil and gas, the basis of the jurisdic- 
tion of the equity court may or may not rest in a particular case upon the 
uncertainty of the damages, although in the light of the Indiana cases 
such uncertainty seems to be the basis of equity jurisdiction in that state. 


§ 13. Trespass—Equitable remedies—Necessity of title 


If a landowner, or one having a separate estate in oil and gas, appeal 
to a court of equity for injunctive relief.against the violation of his 
rights by a trespasser, who threatens to take the oil and gas, it is neces- 
sary for the complainant to show to the court that he has such legal 
rights, or, in other words, that his title to the land is undisputed; for 


72 American Steel & Wire Co. v. Co. v. American Plate Glass @p. 
Tate (1904) 33 Ind. App. 504, 71 (1903) 162 Ind. 393, 68 N. B. 102). 
N. E. 189; Consumers’ Gas Trust 48 (CLOEL) “176 Eidi 4, 95 Ny a, 

225, Ann. Cas. 1913, 836. 
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otherwise the court might unjustly prevent the alleged trespasser from 


the lawful exercise of his own legal privileges. 


The courts have said 


that the reluctance of the courts of equity to grant injunction in case 
of disputed title was because they had no direct jurisdiction over legal 
titles.7* ‘There has been a tendency in modern times, however, to relieve 
somewhat from this strict rule. Particularly has the rule been modified 
where the injury is regarded as irreparable.*® In such cases, it is com- 


W414 R, C. L. p. 450; 
Equity Jurisprudence 
1916. 

7514 R. C. L. 451; 5 Pomeroy, 
Equity Jurisprudence (1919) § 
1916. 

76 “What title is there to maintain 
such an injunction? Will it lie, 
when it is disputed, to thus try the 
title in equity? The syllabus in 
Cresap v. Kemble, 26 W. Va. 603, 
says it must be established by legal 
adjudication, or undisputed. So it 
is often stated in the books. Does 
it mean already tried at law? I 
suppose not. The opinion in the 
case does not say so, but said it is 
sufficient if the bill clearly aver 
good title. Such I think is the law. 
Here there is a wilderness of deci- 
sions, variant and indefinite, arising 
from the difficulty encountered by 
the courts in the effort to at once 
recognize the rule that equity will 
not try land title and deprive a par- 
ty in possession of its benefits, and, 
on the other hand, the rule that ir- 
reparable injury will be stayed by 
injunction. Take the case where 
irreparable injury is being done to 
land claimed under two hostile ti- 
tles. One party files a bill of in- 
junction, showing on its face clear 
title, and the other answers, show- 
ing clear title prima facie. Will you 
at once dissolve the injunction, and 
send the party to try his title at 
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5 Pomeroy, 
(1919) § 


law, from the fact that there are 
adverse claims, when in fact the 
plaintiff ultimately shows, or could 
show, the better title? Much law 
can be found to answer ‘Yes.’ I 
think the true answer to that ques- 
tion is ‘No.’ Where there is irrep- 
arable damage, injunction lies, 
though there be conflicting title. 
Erhardt v. Boaro, 113 U. S. 537, 5 
S. Ct. 665, 28 L. Bd. 1116; West 
Point Iron Co. v. Reymert, 45 N. Y. 
703; Jerome v. Ross (1823) 7 
Johns. Ch. “(Ne -¥.)) 815; 21 Am. 
Dec. 484, 506, note; 1 High, Inj. 
§ 69; 2 Beach, Inj. § 1140. An- 
derson v. Harvey’s Heirs, 10 Grat. 
(Va.) 386, was a case of adverse 
title.’ Judge Brannon in Bettman 
v. Harness (1896) 42 W. Va. 433, 
96-S: BW. .271, 36 . RR. A. 666. 
“Formerly great importance was 
attached to the fact that a defend- 
ant, whom it was sought to restrain 
from committing trespass, in good 
faith set up a claim to the land up- 
on which it was alleged trespasses 
were about to be committed; and 
a few courts still attach undue im- 
portance to a dispute concerning the 
title, apparently losing sight of the 
general departure from the early 
practice in this respect. It is true 
now, as it ever has been, that an in- 
junction will not be granted, where 
the title of the plaintiff is in dis- 
pute, previous to the determination 
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mon practice to issue a temporary injunction restraining the trespass 
pending determination of title. Such relief may be granted, even though 
litigation to determine title has not been instituted.” In Columbia Gas 


of the legal rights of the parties, un- 
less the threatened act is of such 
a nature that, should the right to 
commit it be decided against him, 
the consequence of its commission 
would be irreparable. The prevail- 
ing view and practice of the pres- 
ent day may be thus stated: (1) 
Where the bill states facts which 
show that a threatened trespass, if 
not presented, will result in irrep- 
arable damage, or is in its char- 
acter and tendency destructive to 
the inheritance, or to that which 
gives it its chief value, an injunc- 
tion will be granted, notwithstand- 
ing a dispute, or even pending liti- 
gation as to the title. (2) Where 
an action has been already com- 
menced to try the title, the injunc- 
tion will be only temporary, to be 
dissolved or made perpetual accord- 
ing to the results of the action. (3) 
Where no action has been already 
begun, an injunction will be grant- 
ed and continued to give the defend- 
ant an opportunity to bring an ac- 
tion which, being brought and suc- 
cessfully prosecuted to judgment 
against the complainant in posses- 
sion, will entitle him to a dissolu- 
tion of the injunction; but, if the 
action at law has an opposite re- 
sult, the injunction will be perpetu- 
ated. (4) The rule applies and the 
same course is taken where the 
ground upon which the relief is 
sought and granted is the preven- 
tion of a multiplicity of suits. 
Hence it is seen that the only influ- 
ence which the existence of a dis- 
pute as to title can have upon the 


action of the court, in case of ir- 
reparable injury sufficiently alleged, 
is in the character of relief granted, 
whether absolute or conditional and 
temporary, and that it is of no de- 
cisive importance whatever, on the 
question of whether any relief what- 
ever shall be granted. And where 
a party claims title to property un- 
der a recent conveyance from the 
defendant himself, he is not obliged 
to bring a suit at law against the 
grantor for disturbing him in his 
possession, in violation of the ex- 
press provisions of his grant, before 
applying to the court of chancery 
for relief by injunction.’’ 1 Spell- 
ing, Injunctions (2d Ed. 1901) § 
367; Freer v. Davis (1903) 52 W. 
Was A, 43: (Si ee G40) a aitaeeAG 
556, 94 Am. St. Rep. 895; 14 R. 
C. L. 451). 

v7 Erhardt v. Boaro (1885) 113 
ess HS i Sh Ct, HOS, BS ib, Tal 
1116; Gause v. Perkins (1857) 56 
N. C. 177, 69 Am. Dec. 728. 

Where irreparable mischief is be- 
ing done or threatened to real es- 
tate, going to the destruction of the 
substance of the estate, such as the 
extraction of oil and gas, and the ti- 
tle to the land is in dispute, the par- 
ties claiming under hostile titles, 
a court of equity will enjoin the 
trespass, and preserve the property 
and rights of the parties, pending 
the determination, in a court of law, 
of the question of title; and this, 
although no action at law has been 
instituted, if it appears from the 
bill that the complainant intends 
immediately to put the question of 
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& Electric Co. v. Moore’ the plaintiff’s title was questioned; although 
so clear as to preclude the necessity of resort to jury trial for the de- 
termination thereof, the court enjoined the extraction of gas by the 
trespasser. In Moore v. Jennings,”® where the relief asked was injunc- 
tion, and also the determination of title, the court said: “To accomplish 
this an action at law would be the proper legal remedy; but equity, hav- 
ing taken jurisdiction, will go on to do complete justice, though in so 


title into a course of judicial deter- 
mination and prosecute it diligently. 
Freer v. Davis (1903) 52 W. Va. 
1, 43 S. HB. 164, 59 L. R. A. 556, 94 
Am. St. Rep. 895; Williamson v. 
Jones (1894) 39 W. Va. 256, 19 S. 
HH. 486, 25 L. R. A. 222. 

“8 (LOLT) Sl W. Va. 164, 98 S.B. 
1051. 

79(1899) 47 W. Va. 181, 34 S. E. 
793. 

Where a person enters upon land 
without authority under a _ void 
lease, and drills thereon, and takes 
petroleum oil therefrom, and re- 
moves the same from the premises, 
and threatens to drill other wells, 
and to take the oil produced there- 
from, a court of equity will perpet- 
ually enjoin him from all operations 
under said void lease, will cancel 
said lease, and retain the cause for 
all purposes, and proceed to a final 
determination of all the matters at 
issue therein, although the plain- 
tiffs may have a remedy at law 
against the wrongdoer for the tres- 
pass. Haskell v. Sutton (1903) 53 
W. Va. 206, 44 S. EH. 533; Erskine 
v. Forest Oil Co. (C. C. 1895) 80 
F. 583; Bettman v. Harness (1896) 
Az W. Va. 433, 26 S. BE. 271, 36 L. 
R. A. 566; California Oil & Gas 
Go, ¥. Miller ‘(C. .C. 1899) 96 EB. 12. 

“The only object of the bill in the 
present case, stripped of all its false 
pretenses of irreparable injury, 
cloud on title, multiplicity of suits, 


and accounting demanded, is to try 
the right of property and dispossess 
the defendants. In no other kind 
of a case except an oil case would 
this court for a moment entertain 
such a bill, but oil is so lubricating 
that it sometimes causes the wheels 
of justice to slip a cog, and, if the 
guardians thereof are not on the 
alert, it may cause oleaginous con- 
struction of principles of equity to 
produce more irreparable damage 
than it prevents.’’ Judge Dent, dis- 
senting opinion in Haskell v. Sutton 
(1903) 53 W. Va. 206, 44S. B. 533; 
Eastern Oil Co. v. Coulehan (1909) 
65 W. Va. 531, 64 S. HB. 836; West 
Moreland Natural Gas Co. v. De 
Witt (1889) 130 Pa. 235,18 A. 724, 
oe, R. A. Tod. 

A lessee under an oil and gas lease. 
although out of possession, may 
maintain a suit in equity in a fed- 
eral court to protect his rights 
thereunder by enjoining the remov- 
al of oil and gas from the premises 
by a claimant under another lease, 
the effect of which would be to de- 
stroy his estate, and, having ac- 
quired jurisdiction for that purpose, 
the court may retain it to settle the 
question of title as between the par- 
ties, and to cancel the defendant’s 
lease as a cloud on complainant’s 
title. Logan Natural Gas & Fuel 
Co. v. Great Southern Gas & Oil Co. 
(1903) 126 EF. 623, 61 C. C. A. 
369. 
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doing it will have to try the title, and administer remedies which prop- 
erly belong to courts of law.” Courts will not, however, where the in- 
jury is not irreparable, issue injunctions and try title, thus converting 
a bill in equity into an action of ejectment. 


§ 14. Trespass—Equitable remedies—Accounting—Measure of 
damages 


Under the general principle that, where equity takes jurisdiction, it 
gives full relief, the courts in cases of injunction for trespass for taking 
oil and gas have also rendered accounting for damages of past tres- 
passes.8° ‘The measure of damages in cases where accounting for past 
trespasses are given are made dependent upon the nature of the act 
of trespass; that is, whether willful or mistaken, and the rules are the 
same as where the action is at law.8! 


§ 15. Waste—Taking oil and gas 


Where a person has such a legal interest in land that he is entitled to 
the present possession and enjoyment thereof for a term of years or 
for life, and another has such a legal interest that he is entitled to the 
future enjoyment of the same land, it has long been the policy of the 
law to permit the one having the present interest, as against one having 
the future interest to do only such acts upon the land as may be neces- 
sary for the reasonable present enjoyment thereof, and to forbid him 
to do such acts as will unreasonably interfere with the enjoyment of 
the premises by the one having future estate. This policy, established in 


80 Big Sespe Oil Co. v. Cochran 
(C. C. A. 1921) 276 F. 216; Midland 
Oil Con vy. “Lurner (Cr Cy AN 2910) 
179 F. 74; United States v. Midway 
Northern Oil Co. (D. C. 1916) 232 
F. 619; New Domain Oil & .Gas 
Co. v. McKinney (1920) 188 Ky. 
183, 221 S. W. 245; Williamson v. 
Jones (1897) 43 W. Va. 562, 27S. 
HY. 411, 38 Gb. R. A. 694, 64 Am. St. 
Rep. 891; South Penn Oil Co. v. 


lelehvestoye COlialsy) Wak wy, Nye Ve FES 
S. H. 759. 

81 Big Sespe Oil Co. v. Cochran 
COR ICl Agr L921) 27/G kee sine 
land) Oil (Com ve ehumner (Cs Gy AL 
1910) 179 HE. 74; United States vy. 
Midway Northern Oil Co. (D. GC. 
1916) 232 F. 619; New Domain Oil 
& Gas Co. v. McKinney (1920) 188 
Ky. 183, 221 Si W. 245, 
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part by judicial decisions and in part by statute, forms the basis of the 
rule of law that tenants for life created by operation of law or acts 
of parties, or tenants for years are privileged to do such acts upon the 
land which aid them in the enjoyment and realization of the profits of 
the land during their period of tenure. But they are under duty not to 
do such acts as will unreasonably hinder the enjoyment of the remain- 
derman or reversioner in fee simple or in fee tail. As to this latter 
class of acts the remainderman or reversioner has rights that the present 
tenant shall not do them. A violation of this class of rights by the 
tenant for life or years is called waste.8* An accurate and sure test as to 
whether a particular act by a present tenant of the land will or will not 
amount to waste cannot be stated. Blackstone says that waste is a “‘spoil 
or destruction of the estate, either in houses, woods, or lands, by de- 
molishing, not the temporary profits only, but the very substance of the 
thing? * * * tothe disherison of him that hath the remainder or 
reversion in fee simple or fee tail.” Whether a particular act by a 
tenant in possession amounts to waste is a matter to be determined in the 
light of economic policy. The tests given by Blackstone and other au- 
thorities are of some value; but, even though it be sound economic policy 
for a particular act to be legally declared waste at one time and under 
one set of circumstances, it does not positively follow that the same 
act under a different set of circumstances and at a different time will be 
waste.®5 

There are various kinds of waste. Voluntary waste consists of affirm- 
ative acts by the tenant, while permissive waste involves acts of omission 
rather than commission. In the law of waste as applied to oil and gas, 
only voluntary waste is involved. Meliorating waste is an act technically 
amounting to waste, but because it increases the value of the land the 
tenant is not held liable.86 Waste may also be legal or equitable, so 


82 3Blackstone, Commentaries, p. 842 Blackstone, Commentaries, p. 
223; 1 Street, Foundations of Le- 281. 
gal Liability (1906) pp. 26, 27; 85 1 Street, Foundations of Legal 
Cooley, Torts (2d Ed. 1888) p. 392; Liability (1906) pp. 26, 27; 27 R. 
1 Tiffany, Real Property (2d Ed. C. L. 1014. 
meno §. 279s 27 KR. C. G. LOL, 861 Tiffany, Real Property (|(2d 
1012; 5 Pomeroy, Equity Jurispru- Ed. 1920) § 286; 27R. Gs Lk. £0183 
dence (1919) § 1896. 30 Am. & Eng. Enc. of Law (2d 
83 3 Blackstone, Commentaries, p. Ed.) p. 236 ff; 40 Cyc. 498 ff. 
223. 
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classified because persons having certain classes of future estates could 
only assert the violation of their rights by one in possession, in courts 
of equity, as one having a fee subject to be divested by the taking effect 
of an executory limitation, or the tenant in tail after the possibility of 
issue is extinct, or where one has an estate for life or years without im- 
peachment for waste, the courts of law gave no remedy, but the holders 
of the future estates might in these instances have relief in equity against 
any unreasonable destruction of the premises.*7 

It is a well-settled rule that the taking of solid mineral by a tenant for 
life or years is a violation of the right to a remainderman or reversioner, 
and constitutes waste; the reason ordinarily assigned being that such 
an assault on the land amounts to a lasting injury, and a deprivation of 
the remainderman or reversioner of the exercise of a privilege to which 
he is entitled as a future tenant of the land. And the same rule has 
been uniformly applied to the taking of oil and gas by tenants for life 
or years, although in some cases it has been strongly urged that this rule 
of solid minerals should not apply to oil and gas because of their peculiar 
fugacious nature.88 A tenant in possession may not be under a duty not 


Real Property (2d 
Hd. 19120) § 289) 20 R. CC. Ee L037 
1 Spelling, Injunctions (2d Hd. 
1901) § 257; 1 High, Injunctions 
(th Hd 1905) 3s soe. ine this 
country there are but few decisions 
in which waste has been considered 
as of such a character as to be cog- 
nizable in equity, and not at law, 
and the extent to which there is 
such a thing as equitable waste, 
as distinct from legal waste, ap- 
pears doubtful.’’ Tiffany, Real 
Property (2d Ed. 1920) § 289. But 
see Ohio Oil Co. v. Daughetee 
(1909) 9240 EI Sid) 88 Ne Sirs, 
36) Le ReeA UNG So)! DalvOiSi Gammon 
Vi. EetersomenGugi0i)y Sis Tiles ii. 
62)5N. EL 210; bb. R. A. 701? Dees 
v. Cheuvronts (1909) 240 Ill. 486, 
88 N. EH. 1011; Matthews v. Hud- 
son (1888) 81 Ga. 120, 7 S. E. 286, 
12 Am. St. Rep. 305; Landers vy. 


871 Tiffany, 


Landers (1912) 151 Ky. 206, 151 
S. W. 386, Ann, Cas, 19i1'bA, 223° 
and note. 

88 Marshall v. Mellon (1897) 179 
Tey BI (Ibs Bi ING PAIL, Gis) To, TR ANS hal (5. 
57 Am. St. Rep. 601; Richmond 
Natural Gas Co. vy. Davenport 
C1905) ) Sit Inds App. 25.) Gene Ee 
525; Andrews v. Andrews (1903) 
of Ind. App, Ws9, (6% INa He AiG: 
Rupel v. Ohio Oil Co. (1911) 176 
Abayels 7 BING IBA PPM Nina, (CEE 
1913E, 836; Gerkins v. Kentucky 
Salt Co. (1897) 100 Ky. 734, 39 S. 
W. 444, 67 Am. St. Rep. 370; Ken- 
ton Gas & Electric Co. v. Dorney 
(1898) 27 Ohio Cir, Ci. RR. 101,75 
OF CS Ds 604 Ohio Oil Gon aye 
Daughetee (1909) 240 Ill. 361, 88 
IN; HSS) 36 dn Re AL ON, St) 1108; 
Williamson v. Jones (1897) 43 w. 
Va. DGZ) 2TAS: Gh Addy BS Ths ik CAS 
694, 64 Am. St. Rep. 891; Wilson 
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to take oil or gas, if by the terms of the instrument creating the legal in- 
terest he is expressly given the privilege of taking them, or where the 
privilege, though not expressly given, may be inferred from facts existent 
at the creation of his interest. ‘The most common state of facts from 
which such privilege may be inferred is the existence of open wells at the 
inception of his estate. Under such circumstances it is inferred that the 
taking of oil or gas is a part of the ordinary product of the land, and as 
tenant in possession he is entitled to them, and may therefore continue the 
operation of open oil or gas wells to their exhaustion, without violation 
of the rights of the reversioner or remainderman or without being guilty 
of waste.*® Even though the wells have not been drilled at the inception 
of the life estate, if the lease had been made prior to that time and the 
wells afterwards drilled, the life tenant is entitled to the royalty, and the 
taking is not waste.®° 


§ 16. Waste—What tenants may not take oil and gas 


The duties of various classes of tenants not to take oil and gas have 
been considered in the cases. In many of these the primary question 
has been whether such tenant had the power to lease the land for the 
purpose of the production of oil and gas, and has usually been an- 
swered by reasoning that, since he could not himself take the oil and 
gas without being guilty of waste, he had not the power to create such 


vy. Youst (1897) 43 W. Va. 826, 28 
S) B. 781, $9 L. R. A. 2923; Swayne 
v. Lone Acre Oil Co. (1905) 98 Tex. 
Boa. So Ss. Ww. (£0, 69 i. R. A. 986, 
8 Ann. Cas. 1117, and note; Barns- 
dav. Boley (G. C. 1902) 119 8. 
191; Shulthis v. MacDougal (C. C. 
1907) 162 F. 331; Compton v. Peo- 
ple’s Gas Co. (1907) 75 Kan. 572, 


Co. (1905) DAT, Cal. 659, 82 P. 
317; Barnes v. Keys (1912) 36 OKl. 
6, 22% P. Zot, Ao ia Re A. CN.. S.) 
178, Ann. Cas. 1915A, 515. 

89 Andrews v. Andrews (1903) 31 
Ind. App. 189, 67 N. E. 461; Rich- 
mond Natural Gas Co. v. Davenport 
(1905) 37 Ind. App. 25, 76 N. E. 
525; Koen v. Bartlett (1895) 41 


Ser. Loog., LO ln R. AY CNG S.) 287; 
Palmer Oil & Gas Co. v. Blodgett 
(£899) 60 Kan. 714, 57 PB. 947; 
Meredith v. Meredith (1921) 193 
Key L92, 235 S. W. 757; Russell 
¥. Tipton (1921) 193 Ky. 306, 236 
S. W. 763; Isom v. Rex Crude Oil 


W. Va. bod, 23 8. B. 664, 31 UL. R. 
A. 128, 56 Am. St. Rep. 884; Wood- 
burn’s Estate (1891) 138 Pa. 606, 
21 A. 16, 21 Am. St. Rep. 932. 

90 Bramer v. Bramer (1919) 84 
W. Va. 168, 99 S. E. 329. 
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privilege in another person as against the remainderman or reversion- 
er. The powers of tenants in possession to lease the land for oil and 
gas purposes, whether exercised alone or jointly with the reversioner 


or remainderman, will be discussed later.** 


life tenants, who are 


such by the operation of the common law, courtesy,°” dower,®? and by 
statute,°* have been held liable for waste for taking oil or gas, although 
in one jurisdiction a widow is not guilty of waste if she takes oil or 
gas from homestead property in which her children have an interest.9% 


91 See sections 65, 66, and 67, in- 
fra. 

92 “It is not denied that at the 
time John Boley executed the lease 
to Mallory he had no title to the 
land. His only claim to the land 


was that of possession as a tenant . 


by the curtesy, which only gave him 
a life estate in the realty. While 
such an estate gave him the right 
to the full enjoyment of the use of 
the land during its continuance, it 
did not permit him to commit any 
waste which would lessen or dimin- 
ish the value of the freehold estate. 
The lease that John Boley entered 
into with Mallory authorized Mal- 
lory to extract and take the petro- 
leum oil from under the land cov- 
ered by the lease. Being a mere 
tenant for life, and only entitled to 
the possession of the property, he 
had no such legal interest in the es- 
tate as authorized him to enter into 
a contract with any one to explore 
and drill wells upon the property for 
the purpose of extracting and tak- 
ing from it petroleum oil. This 
principle has been settled in West 
Virginia, in the cases of Williamson 
vy. Jones [1897] 43 W. Va. 562, 27 
S. EH. 411, 38 L. R. A. 694, 64 Am. 
St. Rep. 891, and Wilson v. Youst 
[1897] 438 W. Va. 826, 28S. B. 781, 
39 L. R. A. 292. In both of these 
eases it was held that petroleum 
oil was a part of the realty, and, 


being part of the realty, a tenant 
for life had no right to lease the 
land to any one for the purpose of 
extracting and taking petroleum oil 
from under it.’’ Barnsdall v. Boley 
(CoG L902)! ako aE ous 

93 “Tt is too well settled to require 
a citation of authority that, while it 
is not waste for a tenant by the 
curtesy or a tenant in dower to 
work an open mine, it is waste to 
open a new mine. In other words, 
the tenant of a life estate, punisha- 
ble for waste, has no right to re- 
move the minerals, when the land 
had not been devoted to mining 
purposes before the creation of his 
estate. Oil before its extraction is 
a mineral and is a part of the land, 
and in so far as the question under 
discussion is concerned is to be con- 
sidered like iron, coal, lead, or oth- 
er solid mineral substance.”’ 
Swayne v. Lone Acre Oil Co. (1905) 
918) Tex. {9s SiG aS.) Wr enolase 
R. A. 986, 8 Ann. Cas. 1117, and 
note. 

94 A statutory life tenant was held 
to be under duty not to take oil 
or gas in Swayne v. Lone Acre Oil 
Col (L905) OS" Lex a9, SiG) Se We 
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Tenants created by act of party, by deed, devise, or contract, for life 
or years, have been held under a duty not to take oil or gas, as against 
the remainderman or reversioner.®* ‘There exists some doubt as to 
the existence of the duty of one having a defeasible fee not to take 
oil or gas.®* In one case, where land was conveyed to school trustees, 
to be used for school purposes, but to revert to the grantor when 
ceased to be used for such, a court of equity would not enjoin the 
school trustees from drilling for oil or gas, to protect the mere ex- 
pectancy of the grantor or his heirs.2® In another case the court sim- 
ilarly refused to enjoin the taking of coal at the instance of the exec- 
utory devisees, by the owner of the fee, where it appeared that the 
contingency which would determine the fee was not reasonably certain 


to happen.® 
oil and gas. 


96 Marshall v. Mellon (1897) 179 
Haat, 564A. 202%, 36 LR. A. Si6, 
57 Am. St. Rep. 601 (life tenant by 
' devise); Williamson v. Jones 
(1897) 43 .W. Va. 562, 27 S. BH. 
411, 38 L. R. A. 694, 64 Am. St. 
Rep. 891, and Williamson v. Jones 
Groot) 39 W. Va. 231, 29 §; B. 
° 436, 25 L. R. A. 222 (life tenant 
by devise); Wilson v. Youst (1897) 
43 W. Va. 826, 28 S. EB. 781, 39 L. 
R. A. 292 (life tenant by devise); 
Rupel v. Ohio Oil Co. (1911) 176 
Ind. 4, 95 N. H. 225, Ann. Cas. 
1913E, 836 (life tenant by devise) ; 
Koen v. Bartlett (1895) 41 W. Va. 
Bou, 23 S. #664, 3L L. R.A. 128, 
56 Am. St. Rep. 884 (life estate re- 
served to the grantor by deed); 
Isom v. Rex Crude Oil Co. (1905) 
147 Cal. 659, 82 P. 317 (tenant for 
years); Richmond Natural Gas Co. 


There seems to be no reason for a different rule as to 


v. Davenport (1905) 87 Ind, App. 
26, 76 N. HE. 6265. 

oF 27 ER. C. ls LOSTs. 30. Am. & 
Eng. Enc. of Law (2d Ed.) p. 294; 
40 Cyc. 514; 5 Pomeroy, Equity 
Jurisprudence (2d Ed. 1919) § 
1906; 1 Tiffany, Real Property (2d 
Ed. 1920) § 289; Gannon v. Pe- 
terson (1902) 193 Tl. 372, 62 N. 
HW. 210, 566 L. R. A. TO1; Dees v. 
Cheuvronts (1909) 240 Ill. 486, 88 
N. BE. 1011; Landers vy. Landers 
(1912) 151 Ky. 206, 151 8. W. 386, 
Ann. Cas. 1915A, 223; Matthews v. 
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286, 12 Am. St. Rep. 305. 
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§ 17. Waste—Legal remedies 


The early remedies for the prevention of future waste at common 
law and under the early statutes! were the writ of estrepement, a 
common-law writ, and the writ of prohibition of waste, issued out of 
a court of chancery. Both have been generally superseded in modern 
times by the equitable remedy of injunction.” The early remedy for 
past waste was the common-law action or writ of waste, which has 
generally been superseded in England and America by the action on 
the case in the nature of waste, or by a statutory action for damages.* 

The act of taking oil and gas from land, as heretofore explained, 
may be lawful, violating the rights of no one, or unlawful, violating 
the right of some person having an interest therein, and, 1f unlawful, 
it may be trespass, waste, or technically neither; nor is this because of 
any peculiarities in the act of taking, but because of the nature of the 
legal interests of the parties concerned, in respect to the land. If the 
landowner himself takes oil or gas, being privileged to do so, no wrong 
is done; if a stranger takes, violating the landowner’s possession, it is 
trespass; if one rightfully in possession takes, having an estate for 
life or years, it is waste; but if a stranger takes, and a tenant is in 
possession as to the landowner, the act is not trespass, for the land- 
owner’s possession is not violated, nor is it waste, because the act is 
not done by one in privity of the estate. ‘The legal and equitable 
remedies for trespass by taking oil and gas have been discussed in a 


1 Statute of Marlbridge, 52 Hen. 
DMG. 23; § 2) (GAS Dy Libre stat- 
ute of Gloucester, 6 Edw. I, ec. 5 (A. 
D. 1278). 

23 Blackstone, Commentaries, pp. 
oe Gs AN i. AOn la OAS eNO 
Am. & Eng. Enc. of Law (2d Hd.) 


Deane, 2045 22 Kiniew ele oer 
1095 et seq.; 40 Cyc. 519, 520; 
Rupel vy. Ohio Oil Go. (1911) 176 


Ind. 4, 95 N. He 22/5, Anny @as) 
1913H, 836; 1 High, Injunction 
(4th Hd. 1905) p. 624; 1 Spelling, 
Injunctions (2d Ed. 1901) p. 232. 
The writ of estrepement, however, 


is still in foree in Pennsylvania. 
Williard v. Williard (1868) 56 Pa. 
119; Byrne v. Boyle (1860) 37 Pa. 
260; Arthurs v. Wilson (1913) 242 
Pa. 429, 89 A. 464; Axford y. Kir- 
by (1914) 57 Pa. Super. Ct. 362. 

33 Street, Foundations of Legal 
Liability (1906) 268, 270; 1 Tiff- 
any, Real Property (2d Ed. 1920) 
8) 290k 40 (Cryer bl7e) | SiO Armies: 
IDnaley, IDO, One Ibn, Palals ON Te, (el Ib), 
1043; Rupel v. Ohio Oil Co. (1911) 
176 Ind. 4, 95 N. B. 225, Ann. Cas. 
1913E, 836; 22 Enc. of Pl. & Pr. 
1095. 
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previous section. ‘The common-law action or writ of waste could only 
be brought by an immediate reversioner or remainderman in fee against 
a tenant rightfully in possession. Because of the very limited scope 
of this action, it was superseded by the more flexible remedy of tres- 
pass on the case in the nature of waste. This latter action was held to 
lie where the old writ of waste would lie, but by statute and decision 
it has been extended, so that it may be brought by any one having a 
vested future estate in the premises, in fee, fee tail, life, or years, 
mediate or immediate, against a tenant in possession, tenant in common, 
or a stranger; privity of estate not being essential to the maintenance 
of the action.* And the same is generally true where forms of action 
care abolished under the Codes.5 


§ 18. Waste—Remedies in equity 


It may be stated generally that equity will interfere to prevent 
‘threatened ® waste where an action on the case in the nature of waste 
would lie, though there be no privity of estate. While the test of equity 
jurisdiction to prevent waste is, in general, dependent upon the adequacy 
of the legal remedies,’ as in trespass,® yet in most of the oil and gas cases 


430 Am. & Eng. Enc. of Law, 279 
moot mk. © las LOSS: 2 Titany 


Sint he OC. te. 2088s 2 Diffany, 
Law of Real Property (2d Ed. 1920) 


(2d Ed. 1920) § 290; Rupel v. Ohio 
Oil Co. (1911) 176 Ind. 4, 95 N. EB. 
225, Ann. Cas. 1913EH, 836; 22 Enc. 
of Pl. & Pr. 1095. A contingent re- 
mainderman has no remedy at law 
against a life tenant for taking oil 
-and gas. Ohio Oil Co. v. Daughetee 
CL309) 240 Til. 361, 88 N. 
megan ia Re A. (CN, S.) LLOs. 
But see Watson v. Wolff-Goldman 
Realty Co. (1910) 95 Ark. 18, 128 
S. W. 581, Ann. Cas. 1912A, 540, 
where, as incident to an injunction 
restraining waste, the contingent re- 
mainderman may have an account- 
ing for past waste, and the proceeds 
impounded and invested by the 
court to await the vesting of the re- 
mainder. 


§ 290. 

6 Courts of equity will not exer- 
cise their power to restrain acts to 
allay mere apprehension of injury, 
but only where the injury is immi- 
nent and irreparable. Southern Oil 
Co. v. Waggoner (Tex. Civ. App. 
1920) 224 S. W. 230; 5 Pomeroy, 
Equity Jurisprudence (2d Kd. 
1919) § 1898. 

71 High, Injunctions (4th Ed. 
1905) 624 ff.; 1 Spelling, Injunc- 
tions (2d Hd. 1901) 2388 ff.; 27 
R. C. L. 1038-1039; 5 Pomeroy, 
Equity Jurisprudence (2d Ed. 1919) 
§ 1897; 1 Tiffany, Real Property 
(2d Bd. 1920) 982. 

8 See section 12, supra. 


Ch. 3 


60 LANDOWNER’S RIGHTS IN OIL AND GAS 


the courts have generally considered the taking of oil or gas by a ten- 
ant in possession as an irreparable injury, and have granted injunctions 
as a matter of course.® If the title be in dispute, the court will make 
the injunction temporary, to preserve the property from destruction 
pending the litigation to determine the title.4° And to avoid multiplicity 
of suits a court of equity, where it has taken jurisdiction to restrain 
future waste, will order an accounting for damages for past waste; 
the measure thereof being the value of the oil or gas produced, less 
the reasonable cost of production#4 The jurisdiction of courts of 
equity to enjoin the taking of oil and gas amounting to waste is not, 
however, confined to those cases where an action on the case for 
damages would lie. It is well settled that a contingent remainderman 
cannot maintain an action at law for damages against a life tenant 


for past waste;?* yet it is equally well settled that a contingent re- 


§ Erhardt v. Boaro (1885) 113 U. 
Sepa 0 soy (Cl. Wid. eZioe laa Bid. 
1116; Williamson v. Jones (1894) 
39 W. Va. 231, 19 S. HB. 436, 25 L. 
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5625 27 SoH, Skis ss ls Re Ae G94, 
64 Am. St. Rep. 891; Bettman v. 
Harness (1896) 42 W. Va. 433, 26 
S. Bh. 271, 36 L. R. A. 56163 Moore 
v. Jennings (1899) 47 W. Va. 181, 
34 S. E. 793; Trees v. Eclipse Oil 
Co. (1899) 47 W. Va. 107, 34 S. BH. 
933; Freer v. Davis (1903) 52 W. 
Male, Ams. a Ely ellG een Ole ahyemAt 
556, 94 Am. St. Rep. 895; Haskell 
v. Sutton (1903) 53 W. Va. 206, 
44S. E. 533; Columbia Gas & Elec- 
tric Co. v. Moore (1917) 81 W. Va. 
164, 93 S. E. 1051; Rupel v. Ohio 
Oily Coy (191) 7G inden 4 OlsneNG 
E. 225, Ann. Cas. 1913H, 836; Ohio 
Oil Co. v. Daughetee (1909) 240 
MI SiG, SSN. Ei. Sii8) 36 tae Re Ak 
(N. 8.) 1108; Gerkins vy. Kentucky 
Salt Co. (1897) 100 Ky. 734, 39 S. 
W. 444, 66 Am. St. Rep. 370; Rich- 
mond Natural Gas Co. vy. Davenport 
(ASCH) st Inds vA eb 7G) ING vB 
525. 


10 Bettman v. Harness (1896) 42 
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A. 566; Moore v. Jennings (1899) 
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107, 34 S. FE. 933; Freer v. Davis 
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1227 R. C. L. 1047; 40 Cye. 523; 
1 High, Injunctions (4th Ed. 1905) 
638, 6389; Williamson v. Jones 
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411, 38 L. R. A. 694, 64 Am. St. 
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Ann. Cas. 1913H, 836. 

12Qhio Oil Co. v. Daughetee 
(1909) 240 Ill. 361, 88 N. EB. 818, 
36 L. R. A. (N. 8S.) 1108; Watson 
v. Wolff-Goldman Realty Co. (1910) 
95 Ark. 18, 128 S. W. 581, Ann. 
Cas. 1912A, 540. 
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mainderman may enjoin the life tenant from the commission of future 
waste,'* even though the complainant may not be the person who would 


eventually suffer from the waste committed. 


In some jurisdictions 


equity will not only enjoin future waste of the life tenant at the suit 
of the remainderman, but will award damages for past waste and im- 
pound and invest the amount awarded for the benefit of the person 


who will eventually be entitled.1* 


13QOhio Oil Co. v. Daughetee 
(1909) 240 Ill. 361, 88 N. BE. 818, 
ao 4, R.A. CN. S) L108; Watson 
v. Wolff-Goldman Realty Co. (1910) 
95 Ark. 18, 128 S. W. 581, Ann. Cas. 
1912A, 5438. 

14 See authorities cited in footnote 
13, section 18. 

Although for past waste the re- 


_mainderman or reversioner may 


7 


have an accounting and may enjoin 
the continuance of waste by the life 
tenant, such remedies are not whol- 
ly satisfactory, where the waste 
concerns oil or gas. Suppose A is 
the remainderman, and B the ten- 
ant for life. B, in violation of the 
rights of A, makes a lease to X of 
the premises for the production of 
oil and gas, and X has drilled a well 
upon the lands which is producing 
oil in great quantities. B has not 
the power to make the lease; there- 
fore itis void. The taking is waste, 
and may be enjoined as such, and 
an accounting for oil already pro- 
duced may be had. But suppose A 
does have an accounting, and en- 
joins the further production, it 
means that the wells must be sealed. 
Due to the fugacious nature of oil, 
there is the possibility that much 
of it may be drawn away by opera- 
tions on adjoining lands before the 


end of B’s life, and A and his heirs 
have gained nothing. It is true 
that the inheritance remains the 
same as if B had never committed 
the waste, but that is not really 
what A wants. Oil and gas are a 
part of the inheritance, but there is 
a strong possibility that A may nev- 
er reap that benefit, although his 
estate is vested. He may have the 
lease to X declared void, but he may 
not himself make a new one to an- 
other. The best thing it seems for 
A to do is recognize the validity 
of the lease and get a share of the 
royalties. 

In Marshall v. Mellon (1897) 179 
Pa. 271) 56'A, 201,85 L. Ri As £26; 
57 Am. St. Rep. 601, the court said: 
“Tt seems to us, however, in view 
of the peculiar character of oil and 
gas, as being fugacious in their na- 
ture, and liable to be diverted by 
operations upon adjoining and near- 
by lands, in order to preserve the 
interests of both life tenants and re- 
mainderman, it would be well for 
the Legislature to make such enact- 
ments as would enable the owners 
of this class of lands to secure to 
themselves the benefits of such min- 
erals as these. As it is now, the law 
is not efficacious to that end.” 
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§ 19. Waste—Damages and forfeiture 


The measure of damages for waste is usually the extent of the in- 
jury to the plaintiff’s interest. The Statute of Gloucester (6 Edw. I) 
provided that for waste a tenant must not only pay treble damages, 
but forfeit his estate or interest. In some states by statute double, 
and in others treble, damages are provided by statute, although in 
some instances the enforcement is made discretionary with the court. 
In a few states the penalty is forfeiture.’® 


§ 20. Waste by a cotenant 


At common law cotenants were not liable to each other for waste, 
but were made so by statute.4® Similar statutes have been enacted 
in some states in this country, and in other jurisdictions the liability 
exists, irrespective of statute!” That one cotenant has not the privilege 
to take oil or gas from the land owned in common, or the power to 
lease it to others for oil and gas purposes, has been decided in several 
cases. If one cotenant does take oil or gas without the consent of 
the other, he is said to be guilty of waste.1® The courts have not, how-. 


63 S. E. 762; Zeigler v. Brenneman 
GUS) 23 WI Wo. SiG ING En oOo 
New Domain Oil & Gas Co. v. Mc- 
Kinney (1920) 188 Ky. 183, 221 S. 
W. 245; Gulf Refining Co. of Louis- 
iana v. Carroll (1919) 145 La. 299, 
82 So. 277; McNeely v. South Penn 


15 Stimson, American Statute Law 
(1886) §§ 13832-1343; 1 Tiffany, 
Law of Real Property (2d Ed. 
UOZOD S29 ON i eee en Ola Ois 
30 Am. & Eng. Ene. cf Law, 301; 
40 Cyc. 534; Isom v. Rex Crude 
Oil Co. (19103) £40 Cal. 678, 74 PL 


294, 

16 Statute of Westminster II (13 
dw. wl, A. Dy dzisib)) 

17 2 Tiffany, Law of Real Proper- 
ty (2d Hd. 1920) § 292; 1 Stimson, 
Am. Statute Law, § 1377; Hoolihan 
Ve LOOM (19108) WO SRN. Yaris 
85 N. H. 1108, 15 Ann. Cas. 269, and 
note, p. 271. 

18 Williamson v. Jones (1897) 43 
W. Via. biG. 27S) HY ah 3i8 ai aR 
A. 694, 64 Am. St. Rep. 891; Pyle 
v. Henderson (1909) 65 W. Va. 39, 


Oil Co; (9105) a8) We. Vaw 2oseepe 
S. E. 480. Contra, Compton vy. Peo- 
ple’s Gas Co. (1907) 75 Kan. 572, 
$9) Pe 031955 LOM Eve AC UNG Se) usu 
Burnham y. Hardy Oil Co. (Tex. 
Civ; App, 1902) 47 Sl we. SsaGe 
where it was held that, because of 
the fugitive nature of oil and the 
likelihood of its being drained from 
the land, one cotenant was privi- 
leged to take it without the consent 
of the other. 

See, also, Prairie Oil & Gas Co. v. 
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ever, as a rule made him suffer the penalties as for waste, but have 
made him account for the value of the oil, less the cost of production.’ 
It is not waste for one cotenant to operate wells already drilled ;?° but 
even then he is held to account for the value of the oil or gas extracted 
after deducting the cost of production.*4 


Allen (C. C. A. 1924) 2 F.(2d) 566, 
40 A. L. R. 1889. 

19 McNeely v. South Penn Oil Co. 
(1905) 58 W. Va. 438, 52S. BE. 480; 
Burnham v. Hardy Oil Co. (Tex. 
Civ. App. 1912) 147 S. W. 330; 
Williamson v. Jones (1897) 43 W. 
Wee oa: 27°. By dt, $8 b. R.A. 
694, 64 Am. St. Rep. 891. 

In New Domain Oil & Gas Co. v. 
McKinney (1920) 188 Ky. 183, 221 
S. W. 245, the court said: ‘In cas- 
es of a willful trespasser, the rule 
seems to be well settled, as will be 
seen from the authorities, supra, 
that the plaintiff is entitled to re- 
cover, in a suit for an accounting, 
the value of the mineral, without 
deducting any expenses incurred in 
mining it. But we do not under- 
stand that this stern rule should be 
applied in cases where a cotenant 
operates the mine with the knowl- 
edge of his cotenant’s interest. 
Especially should this rule not be 
applied against a cotenant, where 
the mineral involved is of a fuga- 
cious nature and liable to be ex- 
hausted by adjacent operators. In 
such case, if one tenant is able and 
willing to develop the mine and ex- 
tract the oil before it is entirely lost, 
and his cotenant is not, he should 
be allowed to do so without incur- 


ring the penalty of accounting to 
his cotenant for the gross amount 
of oil produced; but, since he may 
not convert, to any extent, his co- 
tenant’s interest, he must account 
to the latter for his proportion of 
the net value of the oil produced, 
which is its market value, less the 
cost of extracting and marketing. 
Any other rule, it seems to us, 
would be not only inequitable, but 
illogical; for, if the operating ten- 
ant could be made liable for the 
gross amount of the plaintiff’s pro- 
portion of the oil produced, the 
rights of the former would be fixed 
according to the rules governing an 
operation by a willful trespasser, 
who had no interest whatever in the 
mineral.’”’? See McIntosh v. Ropp 
(1912) 283 Pa. 497, 82 A. 949, 
where the court allowed the fair 
market value of the mineral in place 
and intimated that the royalty may 
be the test of this value. 

See, also, South Penn. Oil Co. v. 
Haveht (19138) 71) W. Va. 720,. 78 
S. E. 759; Miller v. Powers (1919) 
184 Ky. 417, 212 S. W. 458. 

20 Williamson v. Jones (1897) 43 
W. Va. 562, 27 S. BH. 411, 38 L. R. 
A. 694, 64 Am. St. Rep. 891. 

21 Dangerfield v. Caldwell (1907) 
51 B. bb4, Sl CC. C. A. 400. 
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§ 21. Rights of reversioners and remaindermen against strangers 


Where a stranger does an act upon land which would amount to 
waste if done by a tenant, stich act, if done while a tenant is in pos- 
session, is neither waste nor trespass in the proper sense. It is not 
waste, because not done by the tenant, and not trespass as to the 
reversioner or remainderman, because the latter is not in possession. 
But it seems to be the great weight of authority in England and this 
country, that, if any act is done by a stranger amounting to waste, 
the tenant is liable therefor.** ‘This rule has been applied to a great 
variety of acts, but not to the taking of oil and gas. Its application 
was refused in one case where the tenant held a mineral lease held 
by the court to create in him only an incorporeal hereditament.” 
It is possible that courts would take a similar view if an oil and gas 
lessor should bring an action against his lessee for the taking of oil 
and gas by a stranger, for the lessor in an oil and gas lease retains 
possession of the surface for the most part, and is well able to defend 
that possession as against strangers. Besides the remedy of the re- 
versioner or remainderman as against the tenant, he has, by the great 
weight of authority, an action directly against the wrongdoer, regard- 
less of the fact that the premises are in the possession of a tenant.?4 


22 Powell v. Dayton, 8S. & G. R. R. 
Cot (hs 8'8) We Ors sion ome. siGoy Ss 
Am. St. Rep. 251; Parrott v. Barney 
@sil) 2 Abb: Ul S. 1918) 1 Sawy. 
423, Fed. Cas. No. 10,773; Consol- 
idated Coal Co. v. Savity (1894) 57 
Ill. App. 659; Mason vy. Stiles 
(1855) 21 Mo. 374, 64 Am. Dec. 
242. 

23 Baker v. Hart (1890) 123 N. Y. 
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24 Mayfair Property Co. v. John- 
ston [1894] 1 Ch. (Eng.) 508; 


Crowder v. Fordyce Lumber Co. 
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Niagara Oil Co. v. Ogle (1912) 177 
Tad. 2925 918) Ne G0, 42 eile Ree 
(N. 8S.) 714, Ann. Cas. 1914D, 67; 
Gorman v. Brazelton (Tex. Civ. App. 
1914) 168 S. W. 484; Bartlett v. 
Boston Gas Light Co. (1877) 122 
Mass. 209; Devlin v. Snellenburg 
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CHAPTER 4 


THE LANDOWNER’S PRIVILEGES 


§ 22. Introductory. 
23. Landowner’s privileges, generally. 
24. Privileges to take oil and gas. 


§ 22. Introductory 


In the preceeding chapter it was shown that A, the owner of any 
tract of land, Blackacre, or any person having a separate interest in 
oil or gas thereunder, in absence of permission given to other persons, 
has rights that all other persons B, C, etc., whether they be tenants in 
possession or strangers, shall not take or interfere with the oil or gas 
under Blackacre by operations conducted thereon, and that all such 
other persons are under correlative duties not to so take or interfere 
with the oil and gas. In the present chapter, the discussion will be 
concerned with the privileges of A, as owner of Blackacre, or as one 
having a separate legal interest in the oil or gas thereunder, to take 
oil or gas therefrom by, operations lawfully conducted upon Blackacre, 
and the correlative no-rights of all other persons, B, C, etc., whether 
strangers or adjoining landowners, that he so take the oil or gas. In 
the same discussion, it will also be shown that A, as owner of Black- 
acre, or as one having a separate legal interest in oil and gas there- 
under, has no-rights that B, the owner of, or any person having a 
separate legal interest in oil and gas under Whiteacre, any contiguous 
or nearby tract of land, take a part or all of the ol and gas from under 
Blackacre by operations lawfully conducted upon Whiteacre. 


§ 23. Landowner’s privileges, generally 


Any discussion of the landowner’s privileges to use his land neces- 
sarily involves two well-settled formulas for the guidance of human 
action in the respect of the use of land which, on first impression, seem- 
ed directly opposed to each other. The first of these principles is 
that every landowner may do as he pleases on his own land, regardless 

SuM.Ow & Gas—5 
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of the inconvenience he may cause others. This rule had its origin, no 
doubt, in a stage of civilization when, because of the uses which were 
made of land and the scarcity of population, there was no practical 
inconvenience experienced by adjoining owners or by the community 
at large. This principle has remained true in a large measure in the 
more modern periods of the development of the law of real property, 
although it is practically impossible to carry on the common affairs 
of life on land without to some extent inconveniencing others.! Or- 
ganized society, therefore, moved by a salutary policy looking to the 
welfare of the community as a whole, has found it necessary, in de- 
termining what a landowner may or may not do on his land, to sanc- 
tion the doing of many acts thereon, regardless of resulting inconveni- 
ences inflicted upon neighboring owners or the community at large, as 
against the other alternative of forbidding all such acts to the detri- 
ment of society as a whole. But organized society, acting through its 
agents, the courts and legislatures, and moved to act by this same pol- 
icy of social welfare, has found it necessary to place some restraint 
upon the acts done upon land, and to that extent the privileges of land- 
owners have been limited. This societal action has not been one of 
wholly sanctioning of all acts done on land by the landowner in use 
thereof inconveniencing others, nor, on the other hand, has it been one 
wholly forbidding such acts. An attempt has been made to balance 
convenience between the landowner, on one hand, and his neighbors 
as individuals and the community at large, on the other hand. ‘The test 
used by the courts to determine if any particular act of the landowner 
is privileged is whether or not it unreasonably inconveniences his 
neighbors or the community at large. ‘This practice has led to the es- 
tablishment of the second principle above mentioned relative to the 
use of land, that every person should so use his own land as not to 
unreasonably interfere with his neighbors in the use and enjoyment 
of their lands or to the injury of the community as a whole. Governed 
by these guiding principles, not really as opposites, but as complements, 
of each other, the courts have decreed that the landowner is not 


1 Tiffany, Real Property (2d Ed. Law of Torts (11th Ed. 1920) p. 
1920) § 3836; Salmond, Law of 155. 
Torts (3d Ed. 1912) § 2; Pollock, 
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privileged to do certain acts in respect to certain distinguishable com- 
ponent parts of the total physical aggregate designated land. From 
these decisions and from legislative acts have developed rules of law 
that the landowner must not so use the solid substances of his land, 
the soil, solid minerals, and the like, as to take away the lateral or 
subjacent support of his neighbor’s land,? or make such use of water 
in streams,® or of percolating waters,* or of the air,® as to unreasonably 
interfere with a like use by his neighbors, or to the injury of the com- 
munity as a whole. But in every instance of restriction of the land- 
owner’s privilege of use of any particular component part of the total 
physical aggregate land, the agents of society have been guided in their 
actions by the peculiar physical and economic facts of the particular 
subject matter. These same considerations, though little has been said 
of them in the opinions of the courts, have been the determining factors 
in fixing the privileges of landowners in respect to oil and gas. 

The processes of judicial interpretation by which the courts have 
determined the landowner’s legal relations respecting oil and gas par- 
ticularly his privilege-no-right interest has been a dangerous and cir- 
cuitous one, wherein they have often been blinded by the light of their 
own reasoning and have left these same flares burning to misguide 
those who follow.® -Apparently not content to determine what the land- 


2 Tiffany, Real Property (2d Ed. 
1920) §§ 345, 346; Salmond, Law 
of Torts. (3d Hd. 1912) § &. 

8 Tiffany, Real Property (2d Ed. 
1920) § 339; Salmond, Law of 
Torts (3d Ed. 1912) §§ 838-90; 27 
R. C. L. Waters, §§ 24-29. 

4 Tiffany, Real Property (2d Hd. 


WS20) § 342: 27 R. C. lL. Waters, 
§ 93. 

5 Tiffany, Real Property (2d Ed. 
1920) § 338. 


6 See Veasey, The Law of Oil and 
Gas (1920) 18 Mich. Law Rey. 445, 
462, where the author, after dis- 
cussing many cases which have de- 
clared that oil and gas are a part 
of the land, reaches this conclusion: 
“Tt oil and gas are a part of the 


realty under the authorities already 
cited, it would seem to follow as a 
logical consequence that the owner 
of the fee has the same absolute 
title to oil and gas in place as he 
would have in the case of solid min- 
erals. Notwithstanding this plain 
deduction, there is so much confus- 
ed thought upon the subject that 
a critical inquiry is demanded. 
Viewing the cases in their entirety, 
the great weight of authority sup- 
ports the principle that the owner 
of the fee or the owner of the oil 
and gas by a separate estate holds 
an absolute title to these minerals 
in place with the same legal effect 
as would be true in the case of solid 
minerals.” 
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owner might or might not do, or what others might or might not do 
in respect to these new substances, in light of their physical charac- 
teristics and economic facts, with due consideration for the interests 
of the landowner, his neighbors and the community at large, the courts 
have attempted to determine these jural relations by comparing oil and 
gas on a basis of likeness in physical facts with some other component 
part of the total physical aggregate land, with respect to which the 
landowner’s legal relations have been established by previous decisions, 
and concluding therefrom that the landowner’s legal interest in oil and 
gas in situ is identical with that of the substance with which they have 
been compared. Analogies have been made with substances in respect 
to which the landowner has greatly differing legal interests, and because 
of this the conclusion has been reached that the landowner’s legal in- 
terest in oil and gas is ownership, qualified ownership, and nonowner- 
But, notwithstanding these diverse views as to the nature of 
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United Pipe Lines (1890) 119 N. Y. 
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his total legal interest in oil and gas, all the courts declare that he is 
legally privileged to take oil and gas from his lands .by operations 
conducted thereon, even though in so doing he drains the oil and gas 
from the lands of his neighbor, and the reasons assigned are neither his 
ownership, qualified ownership, or nonownership of the oil and gas in 


situ8 


When reasons so diverse result in the same conclusion, two 


situations become apparent, one, that there is error in some of the as- 


477; Richmond Natural Gas Co. v. 
Davenport (1905) 37 Ind. App. 25, 
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CEOLT) LIE Ind, 4, 96 N. BH. 225, 
Ann. Cas. 1913E, 836; Manufac- 
turers’ Gas Co. v. Indiana Gas Co. 
(1900) 155 Ind. 461, 57 N. EB. 912, 
50 L. R. A. 768; Heller v. Dailey 
(1902) 28 Ind. App. 555, 63 N. E. 
490; Watford Gas Co. v. Shipman 
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La. 437, 70 So. 426; Rives v. Gulf 
Refining Co. (1913) 133 La. 178, 
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(1918) 143 La. 243, 78 So. 482; 
Calhoun v. Ardis (1919) 144 La. 
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Co. v. Guaranty Oil Co. (1919) 145 
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signed reasons, and the other, that the real reasons for the decisions 
were not disclosed. ‘The errors will be discussed in a subsequent chap- 
ter, at the present the concern is with the conclusions and the latent 


reasons. 


§ 24. Privileges to take oil and gas 


At this point it is necessary to recall briefly some of the physical facts 
and characteristics of oil and gas, known to geologists and judicially 
recognized by courts. ‘They accumulate in strata of sandstone, lime- 
stone, or in the crevices of shale, and in their natural state are retained 
in these rock strata, commonly spoken of as reservoirs, held from es- 
cape upward by impervious rock strata and escape downward by water 
or a water-saturated stratum of rock, and from lateral escape by seal- 
ing or folding of the reservoir rock. ‘Thus imprisoned they are sub- 
ject to great pressure, rock, gas, or hydrostatic, ranging in different 
fields from 25 to 1,200 pounds per square inch. Because of this pres: 
sure and the porous nature of the reservoir rock, a tapping of the 
reservoir by the drilling of a well, resulting in a reduction of pressure, 
causes a movement of the oil or gas to that point in proportion to the 
coarseness of the sand, and the pressure in a given field? 


9 “The lessee may locate his wells 
where he pleases, regardless of the 
interests of the devisees of his les- 
sor. He may distribute them over 
the 600 acres, or locate them all 
on one of the divisions. He may 
crowd the lines of the adjoining di- 
visions, so as to enable him to draw 
the oil from them without drilling 
upon them, and in this manner de- 
plete ultimately the whole territory 
by operations conducted on the farm 
of one of the devisees. It is well 
understood among oil operators 
that the fluid is found deposited in 
a porous sand rock, at a distance 
ranging from 500 to 3,000 feet be- 
low the surface. This rock is sat- 
urated throughout its extent with 
oil, and when the hard stratum 


overlying it is pierced by the drill 
the oil and gas find vent, and are 
forced, by the pressure to which 
they are subject, into and through 
the well to the surface. After this 
pressure is relieved by the outflow 
the wells become less active. The 
movement of the oil in the sand rock 
grows sluggish, and it becomes nec- 
essary to pump the wells in order 
both to quicken the movement of oil 
from the surrounding rock, and to 
lift it from the chamber at the bot- 
tom of the well to the surface. An 
oil or gas well may thus draw its 
product from an indefinite distance, 
and in time exhaust a large space. 
Exact knowledge on this subject is 
not at present attainable, but the 
vagrant character of the mineral, 
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Suppose A is the owner in fee of a tract of land, Blackacre, sub- 
ject to no servitudes whatever, and that B is a like owner of a nearby 
or adjoining tract of land, Whiteacre, and that beneath these there is 
an oil and gas reservoir as above described. Suppose, further, that A 
drills a well upon Blackacre, tapping the oil or gas reservoir at such a 
point that by the natural pressure existing in the reservoir oil or gas 
come from under B’s land, Whiteacre, into A’s well on Blackacre, 
and are so reduced to actual possession by A; have B’s legal rights in 
respect to the oil or gas in situ under Whiteacre been violated? Or, to 
put it in another way, was A legally privileged to take the oil and gas 
from under Whiteacre in the manner described? ‘The courts are of the 
unanimous opinion that A’s acts of taking oil or gas in the manner de- 
scribed from under both tracts of land are legally privileged, and that 


and the porous sand rock in which it 
is found, and through which it 
moves, fully justify the general con- 
clusion we have stated above, and 
have led to its general adoption by 
practical operators. For this rea- 
son an oil lease partakes of the char- 
acter of a lease for general tillage, 
rather than that of a lease for min- 
ing or quarrying the solid minerals. 
In the case of a coal lease, for ex- 
ample, the exact location with ref- 
erence to lines on the surface, of 
every pound of coal taken may be 
easily determined. The stratum of 
coal is as fixed and permanent in its 
character as are the strata of super- 
incumbent rocks and earth. Its 
ownership as between several dev- 
isees, or heirs at law after parti- 
tion made, is as easily determined 
as that of the surface. The removal 
of the coal from one part does not 
diminish or disturb that which un- 
derlies another. The lines that 
divide the surface divide, with abso- 
lute fairness to all concerned, the 
submineral that belongs to each. 
The rules applicable to coal leases, 
or leases of land containing any oth- 


er solid mineral, are therefore not 
always capable of application to leas- 
es for the production of oil or gas, 
because of the difference between 
the solid and the fluid minerals, and 
because of the different conditions 
under which they are found and 
brought to the surface.’”’ Wettengel 
v. Gormley (1894) 160 Pa. 559, 566, 
28 A. 934, 40 Am. St. Rep. 733; 
See also Ohio Oil Co. vy. Indiana 
(1900) 177 U.S. 190, 20 S. Ct. 576, 
44 L. Ed. 737; Brown v. Spilman 
(1894) 155 U. S. 665, 16 S. Ct. 245, 
39 L. Ed. 306; Kelley v. Ohio Oil 
Co. (1897) 57 Ohio St. 317, 49 N. 
BE. 399, 39 L. R. A. 765, 63 Am. St. 
Rep. 721; Jennings v. Southern 
Carbon Co. (1913) 73 W. Va. 215, 
80 S. E. 368; Kleppner v. Lemon 
(L896) 276 Ba. 502; 35 A. 1095 
Hall v. South Penn Oil Co. (1912) 
71 W. Va. 82, 76 S. BE. 124; Ries, 
Economic Geology (14th Ed. 1916) 
ch. 2; Hager, Practical Oil Geology 
(1915) p. 11; Snider, Oil & Gas in 
the Midcontinent Fields (1920) p. 
16; Andros, the Petroleum Hand- 
book (1919) p. 13. 


72 THE LANDOWNER’S PRIVILEGES Ch. 


B has no rights that A so take the oil and gas from Whiteacre by acts 
lawfully done upon Blackacre.as above described.1° Practical oil op- 
erators, recognizing the physical characteristics of oil or gas, acted 
upon the assumption of the existence of their legal privileges to drain 
oil from neighboring tracts by wells drilled near the boundaries of their 
own land, years before such privileges were questioned in the courts. 
There is also much dicta in conformity with this practice. In West- 
moreland & Cambria Natural Gas Co. v. De Witt,!4 where the question 
in controversy was the necessary facts evidencing possession of oil 
and gas, the court after comparing oil and gas with other substances, 
said: ° 

“Possession of land, therefore, is not necessarily possession of the 
gas. If an adjoining, or even distant, owner, drills on his land, and 
taps your gas, so that it comes into his well and under his control, 
it is no longer yours, but his.” 

This statement has been widely quoted and adopted as a correct 
pronouncement of the nature of the landowner’s legal interest in oil 
and gas. When analyzed, it means that every landowner is privileged 
to take oil and gas from his land by operations thereon, regardless 
from whence it comes, and that his neighbors have like privileges to 
so act on their lands.?? 


10 Hague v. Wheeler (1893) 157 231 S. W. 1088. For dicta in ac- 


Paw ada, 20 Avwtik4, 22a Ry Anes 
37 Am. St. Rep. 736; Jones v. For- 
est Oil Co. (1900) 194 Pa. 379, 44 
A. 1074, 48 L. R. A. 748; Barnard 
v. Monongahela Gas Co. (1907) 216 
Pa. 362, 65 A. 801; Kelley v. Ohio 
Oil Co. (1897) 57 Ohio St. 317, 49 
INT, 136 BAS Si) WG Wee, VAG BIH, OB Ais, 
St. Rep. 721; People’s Gas Co. vy. 
Tyner (1892) 13d Ind. 277, 80 Ne Be 
SOG aR. A. 443) vol) Ames teivep: 
4305 mugerins Oili & Kuel Co, vy. 
Guaranty Oil Co. (1919) 145 La. 
LOO AOAISOw 2.0'65 pb) VANS Wee Eve 4ulite: 
Gain v. South Penn Oil Co. (1915) 
76 W. Va. 769, 86S. . 883, lb. R. A, 
1916B, 1002; Prairie Oil & Gas Co. 
V. wvave! (lex, Com. “App. 1921) 
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cord, see cases cited in note 7, supra. 

DLT (EL SSO) el sO eae ae el Sel Ae 
SER Aedes 

12 Brown v. Spilman (1894) 155 
WS Se Obi, Ws, iy hs, Bb. iDiel. 
306; Ohio Oil Co. v. Indiana (1900) 
UT We Se OR 2A AS Cire NG ew Ip 
Ed. 737; People’s Gas Co. vy. Tyner 
(CES 92) LS nid 2 wad Nia nse ROs 
16 Wi. R.A, 443, 81 gam. St.. Rep. 
433; Townsend v. State (1897) 
iat md. (6274) 47 sNowkls 997) le tes 
A. 294, 62 Am. St. Rep. 477; Wil- 
liamson v. Jones (1894) 39 W. Va. 
231, 19.8. BE. 436, 25 L. R. A. 222; 
Gerkins vy. Kentucky Salt (Co. 
(1897) 100 Ky. 734, 39 S. W. 444, 
66 Am. St. Rep. 370; Murray vy. All- 
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In some cases landowners or lessees have sought to enjoin opera- 
tions on neighboring land, because it was claimed that wells thereon 
were draining the oil or gas from the complainant’s lands. In all cases 
of this kind remedies, legal or equitable, have been refused. In Barn- 
ard v. Monongahela Natural Gas Co." it is said: 

“The right of every landowner to drill a well on his own land at 
whatever spot he may see fit certainly must be conceded. If, then, the 
landowner drills on his own land at such a spot as best subserves his 
purposes, what is the standing of the adjoining landowner, whose oil 
or gas may be drained by this well? He certainly ought not to be al- 
lowed to stop his neighbor from developing his own farm. There is no 
certain way of ascertaining how much of the oil and gas that comes out 
of the well was, when in situ, under this farm and how much under that. 
What, then, has been held to be the law? 
it: Every landowner or his lessee may locate his wells wherever he 


It is this, as we understand 


red (1897) 100 Tenn. 100, 43 S. W. 
855,39 L. R. A. 249, 66 Am. St. Rep. 
740; Osborn v. Arkansas Territorial 
Oil & Gas Co, (1912) 103 Ark. 175, 
pag Ss. W. 122. 40 LR. A. CN. 8.) 
655; Frost-Johnson Lumber Co. v. 
Nabors Oil & Gas Co. (1921) 149 
La. 100, 88 So. 723; Frost-Johnson 
Lumber Co. v. Salling’s Heirs 
Or922) LhO La. 756, 91 So. 20% 
See, also, Kansas Natural Gas Co. 
v. Haskell (C. C. 1909) 172 F. 545. 
See, also, Thornton, Law of Oil & 
Gas (3d Ed. 1918) § 20, where it is 
said: ‘The owner of the surface 
’ is the owner of the gas and oil be- 
neath it; but when they escape 
into the land of another he ceases 
to be the owner of them.” 

138 (1907) 216 Pa. 362, 65 A. 801; 
Jones vy. Forest Oil Co. (1900) 194 
Pa. 379, 44 A. 1074, 48 L. R.A. 
748; Gain v. South Penn Oil Co. 
(1915) 76 W. Va. 769, 86S. E. 883, 
Lb. R. A. 1916B, 1002; Prarie Oil 
& Gas Co. v. State (Tex. Com. App. 
1921) 231 S. W. 1088. 


“To drill an oil well near the line 
of one’s land cannot interfere with 
the legal rights of the owner of the 
adjoining lands, so long as all opera- 
tions are confined to the lands upon 
which the well is drilled. Whatever 
gets into the well belongs to the 
owner of the well, no matter where 
it comes from. In such cases the 
well and its contents belong to the 
owner or lessee of the land, and no 
one can tell to a certainty from 
whence the oil, gas, or water which 
enters the well came, and no legal 
right as to the same can be estab- 
lished or enforced by an adjoining 
landowner. The right to drill and 
produce oil on one’s own land is 
absolute, and cannot be supervised 
or controlled by a court or an ad- 
joining landowner. So long as the 
operations are legal, their reasona- 
bleness cannot be drawn into ques- 
tion.’”? Kelley v. Ohio Oil Co., 57 
Ohio St. 317, 49 N. E. 399, 401, 39 
i, Ro A. 766, 63 Am. St. Rep. 721- 
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pleases, regardless of the interests of others. He may distribute them 
over the whole farm, or locate them only on one part of it. He may 
crowd the adjoining farms, so as to enable him to draw the oil and gas 
from them. What, then, can the neighbor do? Nothing; only go and 
do likewise. He must protect his own oil and gas. He knows it is 
wild, and will run away if it finds an opening, and it is his business to 
keep it at home. ‘This may not be the best rule; but neither the Legis- 
lature nor our highest court has given us any better. No doubt many 
thousands of dollars have been expended ‘in protecting lines’ in oil and 
gas territory that would not have been expended if some rule had 
existed by which it could have been avoided. Injunction certainly is 
not the remedy. If so, just how far must the landowner be from the 
line of his neighbor to avoid the blow of ‘this strong arm of the 
law t? | 
In other cases attempts have been made to stop operations on adjoining 
lands, on the theory that the pumping of oil wells, thereby producing 
an unnatural flow of the oil, was violative of complainant’s rights; but 
in no case has a restraint been placed upon the pumping of oil. 
One court says: 

“So far as artificiality is concerned, we do not see the difference be- 
tween a well and a pump. Both are artificial; both cause the oil to 
flow from the neighbor’s land; and both produce that effect by creat- 
ing a vacuum which the oil from the neighbor’s land comes in to 
fallin 

It has been held that the landowner may “shoot” his gas well, to 
thereby increase the flow, without violating the rights of neighboring 


owners. But in some cases it is 

14 Jones v. Forest Oil Co. (1900) 
194 Pa. 379) 44 A. LOT4S 48 i. RAL 
748; Higgins Oil & Fuel Co. y. 
Guaranty Oil Co. (1919) 145 La. 
Zae0, o2 SO, 206, 5 Avia Re 40 

15 Higgins Oil & Fuel Co. v. Guar- 
anty Oil Co. (1919) 145 la. 233, 82 
So: 20/6; b AY. lie Rate 

16 “Tt is not denied by the appel- 
lee in this case that the appellants 
have the perfect legal right to sink 
a well into their own land, and draw 


held that the pumping of natural 


therefrom all the gas that may nat- 
urally flow to it, but he contends 
that they have no right to explode 
nitroglycerin in the well to increase 
the natural flow. When it is once 
conceded that the owner of the sur- 
face has the right to sink a well 
and draw gas from the lands of an 
adjoining owner, no valid reason can 
be given why he may not enlarge 
his well by the explosion of nitro- 
glycerin therein for the purpose of 
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gas may be restrained, if the effect is to injure the common reservoir 


from which it is drawn. 


The limitation in these cases is not upon the 


amount taken, but the manner of taking.17 

The rule of law is thus firmly established by an unbroken chain of 
dicta and decision, that A as the owner of Blackacre is legally privi- 
leged to drill wells for oil or gas upon his own land at any spot he 
may select, and to produce oil and gas therefrom, although a part 
of the oil or gas so produced is taken from B’s land, Whiteacre, an 


increasing the flow. The question is 
not as to the quantity of gas he may 
take, but it is a question of right to 
take the gas at all. So far as this 
suit seeks to enjoin the appellants 
from exploding nitroglycerin in 
their gas well, upon the ground that 
it will increase the flow of the gas 
to the injury of the appellee, it can- 
not in our opinion, be sustained. 
The rule that the owner has the 
right to do as he pleases with or 
upon his own property is subject 
to many limitations and restrictions, 
one of which is that he must have 
due regard for the rights of others. 
It is settled that the owner of a lot 
may not erect and maintain a nui- 
sance thereon, whereby his neigh- 
bors are injured. If he does so, and 
the injury sustained by such neigh- 
bor cannot be adequately compensat- 
ed in damages, he may be enjoined.” 
People’s Gas Co. et al. v. Tyner 
(1892) 131 Ind. 277, 31 N. E, 59, 
60, 16 Lb. R. A. 443, 31 Am. St. Rep, 
433. 

17 ‘Natural gas in the ground is 
so far the subject of property rights 
in the owners of the superincumbent 
lands, that while each of them has 
a right to bore or mine for it on his 
own land, and to use such portion of 
it as, when left to the natural laws 
of flowage, may rise in the wells of 
such owner and into his pipes, no 


one of the owners of such lands has 
the right, without the consent of all 
the other owners, to induce an un- 
natural flow into or through his own 
wells or to do any act with reference 
to the common reservoir, and the 
body of gas therein, injurious to, or 
calculated to destroy, it. In the 
ease of lakes or flowing streams, it 
cannot be said that any particular 
part of quantity or proportion of the 
water in them belongs to any partic- 
ular land or riparian owner; each 
having an equal right to take what 
reasonable quantity he will for his 
own use. But the limitation is upon 
the manner of taking. So, in the 
case of natural gas, the manner of 
taking must be reasonable, and not 
injurious to or destructive of the 
common source from which the gas 
is drawn. The right of each owner 
to take the gas from the common 
reservoir is recognized by the law, 
but this right is rendered valueless, 
if one well owner may so exercise 
his right as to destroy the reservoir, 
or to change its condition in such 
manner that the gas will no longer 
exist there.’”’ Manufacturers’ Gas 
& Oil Co. v. Indiana Gas & Oil Co. 
(1900) 155 Ind. 461, 57 N. E. 912, 
915, 50 GL. R. A. 768; See, also, 
Richmond Natural Gas Co. v. Enter- 
prise Natural Gas Co. (1903) 31 
Ind. App. 222, 66 N. E. 782. 


76 THE LANDOWNER’S PRIVILEGES Ch. 4 


adjoining or nearby tract. This, of course, means that, as to such 
oil and gas as exists naturally under Whiteacre, A has privileges to 
take, together with the oil and gas from under Blackacre, by opera- 
tions thereon, and that B has no-rights that he so take from Blackacre 
or Whiteacre. But B is likewise privileged to take the oil and gas 
from Whiteacre and Blackacre by operations lawfully conducted upon 
the former tract, and A has correlative no-rights that he so exercise 
his privileges. It is at once apparent from the foregoing that the 
landowner’s privilege-no-right relations respecting oil and gas are 
unlike such relations respecting other distinguishable parts of the total 
physical aggregate land, such as subterranean water, water in streams or 
lakes, solid minerals, or the air. 

If there is a vein of coal or a bed or gravel under Blackacre or 
Whiteacre, A is not privileged to do altogether as he pleases; for if, 
in removing his coal or gravel, he dig or mine so near to the boundary 
line that B’s gravel, coal, or soil falls down upon A’s land, B may 
recover damages for the removal of the coal, gravel, or soil, and also: 
retain title to the minerals so removed. Here it is seen that A is privi- 
leged to take all of the solid minerals or the soil from his own land to 
any depth, provided that in so doing he does not remove the natural 
lateral or subjacent support of the solid minerals or of the soil of B’s 
land. He is privileged to take his own, but under a duty not to dis- 
turb his neighbor’s. . 

If A, as the owner of Blackacre, drills a water well near the bound- 
ary line of that tract, tapping the percolating or subterranean waters 
underlying Blackacre and Whiteacre, and in taking water therefrom 
also takes water from Whiteacre, the land of B, such act by A, by the 
doctrine of the English cases as first stated in Acton v. Blundell,18 is 
privileged. And this doctrine, though qualified in several respects by 
later English decisions,’ has received considerable following in this 
country.*® But, by the so-called American doctrine, first announced in 


18 (1843) Exch. 12 M. & W. 324. L. T. N. S. 888, 2 British Ruling 
19 Chasemore vy. Richards (1859) Cases, 980, and note; 30 Am. & 
7 H. L. Cas. 349; Grand Junction Eng. Enc. Law (2d Bad. 1905) 310: 
Canalt@os vy. Shugar (871) i Re Om atom eet eG alee Waters, § 91. 
Ch. App. 483; Bradford Corpora- 20 Wheatley v. Baugh (1855) 25 
tion v. Ferrand (1902) 2 Ch. 655, Pa. 528, 64 Am. Dec. 721; Hanson 
(OL IGE Ag (Clay AE), Gal Wie IR AI yh Te Chrae (1871) 42 Cal. 303, 109 
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Bassett v. Salisbury,*4 A’s privileges of taking water from Blackacre 
and indirectly from Whiteacre cease at the point where the taking 
becomes an unreasonable use of his land, or the water is put to an un- 
reasonable use, to the appreciable injury of B. The test of reasonable- 
ness in these cases is the beneficial use of the land from which the wa- 
ter is taken.** 

If a stream flows from Blackacre to Whiteacre, and A diverts the 
water from a point on Blackacre for a nondomestic use, and in so 
doing reduces the volume of water, to the damage of B, B may en- 
join such future use and have damages for the past injury. Here again 
the doctrine of reasonable use is applied.** 

If A, as owner of Blackacre, unreasonably fouls the air with smoke, 
gases, or odors, so that appreciable damages are done to B, as the own- 
er of Whiteacre, in his use and occupation thereof, B may here enjoin 
such further use and recover damages for past appreciable injury.** 

It is pertinent to find out just why it is that the sic utere maxim has 
been applied in limitation of the landowner’s privileges respecting 
the above-mentioned substances, and not to oil and gas. ‘There are 


Am. Rep. 299; New Albany & S. Barclay v. Abraham (1903) 121 


R. R. v. Peterson (1860) 14 Ind. 
112, 77 Am. Dec. 60; City of Green- 
castle v. Hazelett (1864) 23 Ind. 
186; Roath v. Driscoll (1850) 20 
Conn. 533, 52 Am. Dec. 352 and 
note; Emporia v. Soden (1881) 25 
Kan. 588, 37 Am. Rep. 265; Ryan 
Vv. Quinlan (1912) 45 Mont. 521, 
124 P. 512; 30 Am. & Eng. (2d Ed. 
1905) 310 ff. 27 R. C. L. Waters, 
§ 91; 1 Tiffany, Real Property (2d 
Ed. 1920) § 342. 

PaChs62): 43-N. HB. 669, $2 Am. 
Dec. 179. 

22 Swett v. Cutts (1870) 50 N. H. 
439, 9 Am. Rep. 276; Katz v. Wal- 
kinshaw (1903) 141 Cal. 116, 70 
femeGo. (ae. C60, 64 Le Ro A. 236, 
note, 99 Am. St. Rep 35; Forbell 
v. City of New York (1900) 164 N. 
Navpa2, bS N. BH. 644, 62 L. R. A: 
€95, note, 79 Am. St. Rep. 666; 


Iowa, 619, 96 N. W. 1080, 64 L. R. 
A. 255, 100 Am. St. Rep. 365; Still- 
water Water Co. v. Farmer (1903) 
89 Minn. 58, 93 N. W. 907, 60 L. R. 
A. 875 note, 99 Am. St. Rep. 541; 
Erickson v. Crookston Waterworks 


Co. (1908) 105 Minn. 182, 117 N. 
We 2doy D7 ke BR. AS CN. 8S.) 650, 
note; Meeker v. East Orange 


(1909) 77 N. J. Law, 623, 74 A. 
379, 25. lL. BR. .Ay ON: 8.) 465, note, 
134 Am. St. Rep. 798; Pence v. 
Carney (1906) 58 W. Va. 296, 52 
Sab (02776 dR AS GNSS.) 266; 
note, 112 Am, St. Rep. 963. 1 Tif- 
fany, Real Property (2d Ed. 1920) § 
o20 f.2 27 RaGoL.-Waters § 93. 

231 Tiffany, Real Property (2d 
Ha, 1920) § 339; 27 R.'C. L. Wa- 
ters, § 24. 

241 Tiffany, Real Property (2d 
Ed. 1920) § 338. 
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many physical likenesses between oil and gas, and air, water, and solid 
minerals, yet legal relations in respect to them are quite different. Air 
and natural gas, when free, are very similar in physical characteristics, 
though not, perhaps, in chemical composition. If one released his 
natural gas into the open air, he would soon find its identity lost by 
diffusion with the surrounding atmosphere, and his legal relations 
would become the same as those in respect to the air above his land. 
Oil in a free state is very similar in many respects to water. Oil, wa- 
ter, and coal are all said to be minerals, and part of the land, yet legal 
interests in respect to them are different. The real reason for this 
difference in the landowner’s legal privileges respecting these various 
substances is not to be found in the likenesses of their physical and 
scientific characteristics, but in the differences in their physical and 
economic facts. 

In comparing solid minerals, coal for example, with oil and gas the 
first difference to be considered is physical.*® Oil and gas as they ex- 


of the owner. 


25 ‘The learned master says gas 
is a mineral, and while in situ is 
part of the land, and therefore pos- 
session of the land is possession of 
the gas. But this deduction must 
be made with some qualifications. 
Gas, it is true, is a mineral; but it 
is a mineral with peculiar attributes, 
which require the application of 
precedents arising out of ordinary 
mineral rights, with much more 
careful consideration of the princi- 
ples involved than of the mere de- 
cisions. Water also is a mineral; 
but the decisions in ordinary cases 
of mining rights, etc., have never 
been held as unqualified precedents 
in regard to flowing, or even to per- 
colating, waters. Water and oil, 
and still more strongly gas, may be 
classed by themselves, if the analogy 
be not too fanciful, as minerals 
fere nature. In common with ani- 
mals, and unlike other minerals, 
they have the power and the tend- 
ency to escape without the volition 


There ‘“‘fugitive and 
wandering existence within the lim- 
its of a particular tract was uncer- 
tain,’ as said by Chief Justice 
Agnew in Brown vy. Vandergrift, 80 
Pa. 147, 148. ‘They belong to the 
owner of the land and are part of 
it, so long as they are on or in it, 
and are subject to his control; but 
when they escape, and go into other 
land, or come into another’s con- 
trol, the title of the former owner 
is gone. Possession of the land, 
therefore, is not necessarily pos- 
session of the gas. If an adjoining, 
or even a distant, owner, drills his 
own land, and taps your gas, so that 
it comes into his well and under his 
control, it is no longer yours, but 
his. And equally so as between les- 
sor and lessee in the present case, 
the one who controls the gas—has it 
in his grasp, so to speak—is the one 
who has possession in the legal as 
well as in the ordinary sense of the 
word.” Westmoreland & Cambria 
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ist in the earth are liquid and gaseous and give no support whatever 
to the overlying strata or soil, and their removal causes no subsidence 
thereof. On the other hand, solid minerals, because of their rigidity, 
do provide such support and their removal up to the very boundary 
line between two tracts of land may cause a subsidence of the neigh- 
bor’s land. Because of this difference in physical facts solid minerals 
may practically all be taken without causing any injury to the neighbor- 
ing land, and if artificial support is provided they may all be taken. 
But because of their nature the landowner cannot take oil and gas up 


Natural Gas Co. v. De Witt (1889) 
£30 Pa. 236, 18 A. 724, 725, 5 L. R. 
A. 731. 

“These circumstances do not af- 
fect the title of the owner of the 
coal, or confer any right on the ad- 
joining mine owner; but it is said 
that the oil and gas are unlike the 
solid minerals, since they may move 
through the interstitial spaces or 
crevices in the sand rocks in search 
of an opening through which they 
may escape from the pressure to 
which they are subject. This is 
probably true. It is one of the con- 
tingencies to which this species of 
property is subject. But the owner 
of the surface is an owner down- 
ward to the center, until the under- 
lying strata have been severed from 
the surface by sale. What is found 
within the boundaries of his tract 
belongs to him according to its na- 
ture. The air and the water he may 
use. The coal and iron or other 
solid mineral he may mine and carry 
away. The oil and gas he may bring 
to the surface and sell in like man- 
ner, to be carried away and consum- 
ed. His dominion is, upon general 
principles, as absolute over the fluid 
as the solid minerals. It is exer- 
cised in the same manner, and with 
the same results. He cannot esti- 
mate the quantity in place of gas or 


oil, as he might of the solid miner- 
als. He cannot prevent its move- 
ment, away from him, towards an 
outlet on some other person’s land, 
which may be more or less rapid, de- 
pending on the dip of the rock or the 
coarseness of the sand composing it; 
but so long as he can reach it, and 
bring it to the surface it is his abso- 
lutely, to sell, to use, to give away, 
or to squander, as in the case of his 
other property. In the disposition 
he may make of it he is subject to 
two limitations: He must not dis- 
regard his obligations to the public, 
he must not disregard his neigh- 
bor’s rights. If he uses his product 
in such a manner as to violate any 
rule of public policy or any positive 
provision of the written law, he 
brings himself within the reach of 
the courts. If the use he makes of 
his own, or its waste, is injurious 
to the property or the health of oth- 
ers, such use or waste may be re- 
strained, or damages recovered 
therefor; but, subject to these limi- 
tations, his power as an owner is 
absolute, until the legislature shall, 
in the interest of the public as con- 
sumers, restrict and regulate it by 
statute.’’ Hague v. Wheeler (1893) 
67 Pal 324, 27 A. L4, 22 Ls: R. A. 
141, 37 Am. St. Rep. 736. 
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to or near the boundaries of his land and leave the oil and gas under 
his neighbor’s land undisturbed. And it is not physically possible for 
him to provide artificial support for his neighbor’s oil or gas or for his 
neighbor to keep his own oil or gas at home. It may be suggested that 
the landowner should, applying the doctrine of reasonable user, only 
be privileged to take oil and gas from his lands when wells are so lo- 
cated, taking into consideration the pressure within and the coarseness 
of sand in a given oil and gas reservoir, that he could be quite sure of 
leaving his neighbor’s oil and gas undisturbed, but such a rule would 
be wholly unsatisfactory. Only those fortunate enough to have large 
tracts of oil and gas lands could operate without risk of violating 
their neighbor’s rights by taking their neighbor’s oil and gas, and most 
of the supply of these valuable substances would remain where nature 
put them. Oil and gas are of no service to man while in the earth, 
but produced they are of greatest economic importance. Their value 
can hardly be estimated or appreciated. The industries of the world 
_ are dependent upon them as sources of light, heat, and motive power. 
These physical and economic facts—that is to say, their lack of value 
while in the ground, their immense value when produced—have always 
been known and appreciated by the courts and from this basis they 
have established legal principles by which they may be produced, al- 
though unfortunately they have seldom assigned these facts as the 
reasons for their decisions when called upon to declare the nature of 
the landowner’s legal interest in respect to them. Coal is likewise of 
great economic importance when produced, but differing from oil and 
gas in that it serves a very useful purpose while in a state of nature. 
There is a strong principle of policy that coal be produced, there is 
likewise a strong policy that the natural support provided by coal or 
other solid minerals be not removed from a neighbor’s land. Where 
these two rules of policy conflict, the courts have found it to the best 
interests of the landowners and society generally that the latter policy 
prevail and to this extent the doctrine of reasonable use is applied, 
and the landowners’ privileges in respect to solid minerals thus limited. 

In comparing oil and gas with water, the first difference to be noted 
is physical. Water is generally to be found under all land, and its 
supply is continuous, above and below the surface. While in the case 
of oil and gas, the supply is not continuous nor is the distribution 
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general.*® It has already been stated that oil and gas beneath the sur- 
face are of no use to mankind. Water, on the other hand, is a vital 
necessity for the maintenance of life, productivity of the soil, and the 
use and enjoyment of the surface. Physically, of course, oil and gas 
are like water in that one landowner could with difficulty take either 
from beneath his land, or from a pond or stream on the surface, with- 
out to some extent removing or affecting the water or oil and gas on 
or in his neighbor’s land. In water as in the case of coal, there are two 
principles of policy based on economic facts to be considered. Water 
has an economic importance out of and in the ground. To serve both 
of these policies to the best advantage the landowner is privileged to 
make but a reasonable use of his land for the production of water. 
This principle of reasonable user is not applied to oil and gas, because 
the courts have but one principle of policy to serve in respect to it, 
that is production. 
matter of support, productivity, use, or enjoyment of the surface of 
the land there is no basis for a test of reasonableness of use. There 
can be no balance of convemiences, because there is but one conven- 
ience to serve. 

In conclusion, it may then be said that the courts by an unbroken 
line of dicta and actual decision have held that the landowner has 
legal privileges of taking oil and gas from his own land, even though 
in so doing he take a part or all of the oil and gas from the land of 


And since it is of no economic importance in the 


26 “Natural gas is a fluid mineral 
substance, subterraneous in its ori- 
gin and location, possessing in a re- 
stricted degree the properties of un- 
derground waters and resembling 
water in some of its habits. Unlike 
water, it is not generally distribut- 
ed, and, so far as now understood, it 
can be used for but few purposes; 
the most important being that of 
fuel. Its physical occurrence is in 
limited quantities only. within cir- 
eumscribed areas of greater or less 
extent, if it could be dealt with as 
subterranean waters, there would be 
little difficulty in determining the 
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rules by which the rights of land- 
owners and other persons interest- 
ed in it should be governed. But the 
difference between natural gas and 
underground waters, whether flow- 
ing in channels or percolating the 
earth, is so marked that the princi- 
ples which the courts apply to ques- 
tions relating to the latter are not 
adapted to the adjustment of the 
difficulties arising from conflicting 
interests in this new and peculiar 
fluid.’ Manufacturers’ Gas & Oil Co. 
vy. Indiana Gas & Oil Co. (1900) 155 
Ind. 461, 57 N. HW. 912, 916, 50 L. 
R. A. 768. 
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his neighbor, and that his neighbor has no rights that he so take the oil 
and gas from their Jands. But the particular landowner also has no- 
rights that his neighbors take the oil and gas from his land by opera- 
tions conducted upon their lands, and the neighbors, of course, have 
correlative legal privileges to so take his oil and gas. ‘The courts 
have so held because of the peculiar physical facts of oil and gas. Any 
other rule would not result in their efficient and speedy production 


which social welfare demands. 
Sum.O1m & Gas 
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§ 25. Introductory 


It was shown in the preceding chapter to be a well-settled rule of law 
that a landowner or lessee of oil and gas lands is legally privileged to 
drill wells thereon and take as much oil and gas therefrom as he pleases 
without violating his neighbor’s rights, even though he designedly place 
his wells near his own boundary lines for the very purpose of drawing 
as much oil or gas as possible ‘from his neighbors’ lands. It was also 
shown that this rule of law is a logical development of a due considera- 
tion of the physical facts of these substances in conjunction with a 
sound principle of economic policy that legal relations respecting such 
substances should be so established that the greatest economic good may 
be had from them. Although this policy, looking to the best interests of 
the landowner and society generally, gives to the landowner legal priv- 
ileges of producing oil or gas by operations conducted within the sur- 
face boundaries of his lands, without limitation as to amount taken, or 
from whose lands they are drawn, this same policy demands some limi- 
tations upon the manner of their taking and the uses to which they are 
placed. This policy has found expression through acts of Legislatures 
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and decisions of courts placing duties upon landowners and lessees to 
the public generally and to neighboring landowners and lessees respect- 
ing the manner of taking and the use of oil and gas. The first of such 
legislative enactments was passed in Pennsylvania,! in 1878, and similar 
acts differing in scope and detail have since been passed in practically all 
other oil and gas producing states.? The principal features of these 
legislative enactments, and of the decisions of courts fixing duties upon 
landowners, lessees, and operators respecting the use and manner of 


taking oil and gas will be discussed in the following sections. | 


1 Pennsylvania Statutes (1920) §§ 
16256 to 16270. 

2 Digest of the Statutes of Arkan- 
sas, Crawford & Moses (1921) ch. 
121, part F, §§ 7299 to 7316; Hen- 
ning’s General’ Laws of California 
(1920) 3d Ed., Hyatt Act 1762, §§ 
1 to 6; Burns’ Annotated Indiana 
Statutes (1926) §§ 3016-3018, and 
4802—4810; Smith-Hurd Illinois Re- 
vised Statutes (1925) ch. 93, §§ 
85—90; Revised Statutes of Kan- 
sas (1923) §§ 55—102 to 55—127, 
and Laws of Kansas (1917) ch. 246, 
§§ 1-38; Carroll’s Kentucky Stat- 
utes (1922) ch. 100, $§ 38910=— 
3914a; Marr, Ann. Rev. Statutes of 
La. (1915) §§ 5311-5321; Choate, 
Revised Codes of Montana (1921) 
ch. 2538, §§ 3547-3554, and Laws 
1921, ch. 244, §§ 1-3; New Mexico 


Statutes, Annotated (1915) ch. 81, 
§§ 3986-3989, and Laws of New 
Mexico (1921) ch. 144, §§ 1-3; 
Birdseye, Cumming & Gilbert, Con- 
solidated Laws of New York (2d Ed. 
1917) ch. 20, §§ 308-310; Page’s 
Annotated General Code of Ohio 
(1926) §§ 6311-6319, and § 973; 
Compiled Statutes of Oklahoma, An- 
notated (1921) ch. 68, §§ 7964- 
7972, 7974-7978, and Session Laws 
of Oklahoma (1919) ch. 246, §& 2; 
Annotated Code of Tennessee 
(1918) §§ 6831-6833; Vernon's 
Ann. Civ. St. Tex. (1925) title 102, 
arts. 6004-6016; West Virginia 
Code, Annotated (1913) ch. 62D, §§ 
3571-3577 (Barnes’ Code 1923, ec. 
62D, §§ 1-7); Session Laws of Wy- 
oming (1921) ch. 157, §§ 1-6. 
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§ 26. Duty to plug abandoned wells 


In practically all of the oil and gas producing states statutes * provide 
that, where an oil or gas well is to be abandoned,‘ the owner, lessee, or 


8 Digest of the Statutes of Arkan- 
sas (1921) Crawford & Moses, ch. 
nai, part FP, $ 7301; Burne’ An- 
notated Indiana Statutes (1926) § 
4805; Smith-Hurd Illinois Revised 
Statutes (1925) ch. 938, § 87; Re- 
vised Statutes of Kansas (1923) § 
55—116; Carroll’s Kentucky Stat- 
utes (1922) ch. 100, § 3911; Marr, 
Annotated Revised Statutes of 
Louisiana (1915) § 5311; Choate, 
Revised Codes of Montana (1921) 
ch. 253, § 3548; New Mexico Stat- 
utes, Annotated (1915) ch. 81, § 
38987; Birdseye, Cumming & Gil- 
bert, Consolidated Laws of New 
York (2d Ed. 1917) ch. 20, § 308; 
Page’s Annotated General Code of 


Ohio (1926) § 6312; Compiled 
Statutes of Oklahoma, Annotated 
(1921) ch. 68, § 7970; Pennsyl- 


vania Statutes (1920) § 16259; An- 
notated Code of Tennessee (1918) § 
6831; Vernon’s Ann. Civ. St. Tex. 
(1925) title 102, art. 6005; West 
Virginia Code, Annotated (1913) 
ch. 62D, § 3572 (Barnes’ Code, c. 
62D, § 2). The recent act in Wyom- 
ing, Session Laws (1921) ch. 157, 
§ 1, provides for the abandonment 
‘of wells on privately owned lands 
in accordance with regulations pre- 
scribed by the state geologist, but 
it further provides that the rules 
and regulations which he shall pre- 
scribe ‘‘shall be those from time to 
time adopted by the Bureau of Mines 
or by the Secretary of the Interior 
of the United States pursuant to 
said act of Congress [approved Feb- 


ruary 25, 1920], governing methods 
of operations of operators upon 
lands’”’ leased under the provisions 
of that act. In Ohio special provi- 
sions are made for the drilling and 
plugging of wells penetrating coal 
veins. See Page’s Annotated Gen- 
eral Code of Ohio (1926) § 973. 

4 The drawing of the casing from 
an oil or gas well with no intention 
of replacing it is an act of abandon- 
ment, within Ky. St. § 3914a, mak- 
ing it unlawful to abandon wells or 
to remove casings therefrom with- 
out securing well so as to prevent it 
from becoming flooded. Abandon- 
ment is primarily a matter of inten- 
tion, and a question of fact for the 
jury, to be determined from the con- 
duct of the parties independently of 
what they may claim was their men- 
tal attitude with respect thereto. 
An instruction defining abandon- 
ment as ‘‘the permanent failure to 
operate said lease and wells’’ was 
held erroneous, because the plain- 
tiff was not indicted for failure to 
operate the wells, but only for fail- 
ure to plug the well after abandon- 
ment thereof, and because it did not 
explain what was meant by ‘‘perma- 
nent failure.” Seaboard Oil Co. v. 
Commonwealth (1922) 193 Ky. 629, 
237 S. W. 48. In a criminal prose- 
cution under the Ohio statute, some 
act of the defendant must be shown 
indicating an intention to abandon 
the well. State v. Oak Harbor Gas 
Go. (1894) 18 Ohio’ Cir: Ct. R.. 761, 
4.0.4. D158. 
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operator 5 is under a duty to plug the same before withdrawing the cas- 
ing,® so that the oil and gas stratum is sealed, thus preventing oil, gas, 
or salt water from escaping from, or fresh water getting into, it.* Most 
of these statutes prescribe the precise materials and the particular man- 
ner in which the work of plugging a well is to be done. In some of the 
states the work of plugging wells must be supervised by a state officer.? 
In a few states a public record of plugged gas and oil wells is kept.1° 


5 The statutes are not uniform in 
the matter of placing the duty. In 
Kansas where a statute, Laws 1891, 
ch. 151, § 2, placed the duty upon 
“the owner of any well, when about 
to abandon,’’ the court of that state 
held that the duty to plug devolved 
upon the owner alone, and that the 
operator could not be held criminal- 
ly responsible for failure to observe 
the requirements prescribed by the 
section. 
isehoy Wo, IH) 1 Sinai, 

Acts 1893, p. 301, ch. 13/6, §§ 4,5 
(Binns? Amne Ste Sons's 7oaee: 
7514), prescribing a civil liability 
for the failure of owners of land or 
persons in control of wells to plug 
abandoned wells sunk for natural 
gas or oil, do not create a liability 
against a person having the right to 
explore and operate on land of an- 
other for gas and oil. McDonald 
v. Carlin (1904) 163 Ind. 342, 71 
N. E. 961. 

6 Section 3914a of the Kentucky 
Statutes, making it unlawful ‘“‘to 
abandon any oil or gas wells, either 
dry or producing, in this common- 
wealth, or to remove casings there- 
from’’ without first securely plug- 
ging the wells to prevent flooding, 
was held applicable to cased wells 
from which the casing had not been 
removed, in view of sections 459 and 
460. Seaboard Oil Co. vy. Common- 
wealth (1922) 193 Ky. 629, 237 S. 
W. 48. 


State v. Foster (1920) 106 


As long as the casing remains in a 
well, and prevents water from pene- 
trating the oil-bearing rock, the 
penalty, under the act providing for 
the plugging of abandoned gas and 
oil wells, is not incurred. State v. 
Oak Harbor Gas Co. (1894) 18 
Ohio Girt. Re vod, 410 MCD iss 

7 Under the Pennsylvania statute 
the defendant will not be punished 
by the imposition of the penalty 
named in the statute, if it is a physi- 
cal impossibility under all reasona- 
ble and known means to pull the 
casing and plug the well as directed 
by the statute. Dawson v. Shaw 
(1905) 28 Pa. Super. Ct. 563. 

8 This is true of all statutes ex- 
cept California and the recent act in 
Wyoming. 

9 Burns’ Annotated Indiana Stat- 
utes (1926) § 4805; Revised Stat- 
utes of Kansas (1923) §§ 55—123, 
be——124; Page’s Annotated General 
Code of Ohio (1926) § 973; Com- 
piled Statutes of Oklahoma, Anno- 
tated (1921) § 7975. 

10 Digest of the Statutes of Arkan- 
sas, Crawford & Moses (1921) § 
7304; Smith-Hurd Illinois Revised 
Statues! (L925) Vchy 93 ss isis: 
Burns’ Annotated Indiana Statutes 
(1926) § 4806; Choate, Revised 
Codes of Montana (1921) ch. 253, 
§ 3553; Compiled Statutes of Okla- 
homa (1921) § 7972; Session Laws 
of Wyoming (1921) ch. 157, $ 1: 
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In all jurisdictions having such statutes, the violation of the duty to 
plug abandoned wells is a criminal offense,!! and in many states the 
statute further provides for a civil liability by giving it to the adjoming 
landowner who is injured, or likely to be injured because the abandoned 
well is left open, privilege to go upon the land and plug the well as 
prescribed by the statute, and in a civil action recover the expenses 
thereof from him whose duty it was to plug the well in the first in- 
stance.!* Some statutes give the one who plugs a well under such cir- 
cumstances a mechanic’s lien on the fixtures and leasehold interest of 
the owner or operator.!8 . 


§ 27. Duty to case wells 


In many of the oil and gas states a statute places a duty upon owners 
and operators of oil and gas lands to so drill and case wells penetrating 
the oil and gas bearing strata that water may not penetrate them, or oil 
and gas or salt water escape from them.4* A violation of the act is a 


11 Acts 1893, pp. 300, 301, ch. 136, 
§ 2, and § 3, as amended by Acts 
1899, p. 82, ch. 61 (Burns’ Ann. St. 
1901, $$ 7511, 7512), requiring the 
plugging of abandoned wells sunk 
for natural gas or oil, and prescrib- 
ing a criminal liability for a viola- 

-tion of the provisions thereof, are 
penal, and must be strictly con- 
strued. McDonald v. Carlin (1904) 
nea, ind. S42. 71 N. B. 962. Act 
Feb. 9, 1893 (90 Ohio Laws, p. 24), 
relating to the plugging of aban- 
doned gas and oil wells, provides for 
a penalty, and must be strictly con- 
strued. State v. Oak Harbor Gas 
Co. (1894) 18 Ohio Cir. Ct. R. 751, 
wOsG. ». 168% 

12 All states have such provisions, 
except California, Illinois, Kansas, 
Montana, Oklahoma, and Wyoming. 
See note 2, supra. 

13 Digest of the Statutes of Arkan- 
sas, Crawford & Moses (1921) ch. 
121, § 7302; New Mexico Statutes, 


Annotated (1915) ch. 81, § 3988; 
Page’s Annotated General Code of 
Ohio (1926) § 6314. 

14 Digest of the Statutes of Arkan- 
sas, Crawford & Moses (1921) ch. 


121, § 7299; Burns’ Annotated In- 
diana Statutes (1926) §§ 4807, 
4808; Smith-Hurd Illinois Revised 


Statutes (1925) ch. 93, § 89; Revis- 
ed Statutes of Kansas (1923) § 55— 
115; Choate, Revised Codes of Mon- 
tana (1921) ch. 253, § 3547; Laws 
New Mexico (1921) ch. 144, § 1; 
Page’s Annotated General Code of 
Ohio (1926) § 6311; Vernon’s Ann. 
Civ. St. Tex, (1925) tit. 2102, art. 
6004; West Virginia Code, Annotat- 
ed (1913) ch. 62D, § 3571 (Barnes’ 
Code, c. 62D, § 1). In Wyoming 
and Louisiana it is to be done under 
regulations prescribed by a state of- 
ficer. Session Laws of Wyoming 
(1921) ch. 157, § 1; Marr, Annotat- 
ed Revised Statutes of Louisiana 
(1915) § 5313. 
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misdemeanor. In Texas there is a special provision that if, in drilling a 
well, some geological formation is pierced so as to cause a flow of salt 
or fresh water, which cannot be cased and which may injure oil and gas 
reservoirs, it must be abandoned and plugged.1® Ohio has special provi- 
sions relative to the casing of wells penetrating veins of coal.16 Ina few 
jurisdictions casing of wells must be under the supervision or inspection 
of state officers.17 


§ 28. Duty to confine oil and gas until utilized 


In a majority of the oil and gas states there is a statutory provision to 
prevent waste of gas and oil by placing a duty upon owners, lessees, or 
operators to cap or close all wells within a specified time after drilling 
into the oil and gas reservoir until the product of such well is utilized 
for light, fuel, and power.18 A few states have no provisions against 


15 Vernon’s Ann. Civ. St. Tex. 
EGLO Zh tit. AO vant. G.OM0: 

16 Page’s Annotated General Code 
of Ohio (1926) § 973. 

17 Digest of the Statutes of Arkan- 
sas, Crawford & Moses (1921) ch. 
UAIk, & WSUS. - 

18 Digest of the Statutes of Arkan- 
sas (1921) Crawford & Moses, ch. 
121, §§ 7300, 7306; Burns’ Anno- 
tated Indiana Statutes (1926) § 
4802; Revised Statutes of Kansas 
(1923) § 55—102; Carroll, Ken- 
tucky Statutes (1922) ch. 100, § 


3910; Marr, Annotated Revised 
Statutes of Louisiana (1915) § 
5312; Page’s Annotated General 


Code of Ohio (1926) §§ 6312, 6315; 
Compiled Statutes of Oklahoma, An- 
notated (1921) ch. 68, § 7964; Ver- 
non’s Ann. Civ. St. Tex. (1925) tit. 
102, arts. 6008, 6009; West Vir- 
ginia Code, Annotated (1913) ch. 
62D, § 3573 (Barnes’ Code 1923, ch. 
AIDS, Be 

Acts 1891-93, pp. 60, 61 (Ky. St. 
1899, §§ 8910-3914), enacted for 


the purpose of preventing the waste 
of gas, provide, in section 1, that 
owners, etc., of gas wells, shall con- 
fine the gas until such time as it 
shall be utilized, and in section 4 
that owners of lands adjacent to un- 
plugged wells may enter and plug 
the wells if their owners neglect to 
do so. Abandoned wells are provid- 
ed for in sections 2 and 5, and sec- 
tion 4 makes no provision for a well 
that is shut in, the gas escaping 
from another point than the well it- 
self. Held, that section 1, being 
broader than section 4, imposes a 
duty on the owners to confine the 
gas, irrespective of the point of its 
escape, and such owners are liable 
for permitting gas to escape through 
pipes at a point other than the well, 
independently of the liability im- 
posed by section 4 for permitting 
the gas to escape at the well. Com- 
monwealth v. Trent (1903) 117 Ky. 
34, 77 S. W. 390, 25 Ky. Law Rep. 
1180, 4 Ann. Cas. 209. 

Acts 1891—93, pp. 60, 61 (Ky. St. 
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waste. In some states statutes against waste of oil and gas are gen- 
eral, and do not refer to the capping or plugging of wells. In some of 
the states having statutes of the first-mentioned class the provision is 
applicable to both oil and gas,*1 but in others it is applicable to gas 
only.** In some states there is a duty to prevent the escape of gas from 


1899, §§ 3910-3914) provide (1) 
for the confinement of gas in wells 
until its utilization; (2) for the 
plugging of abandoned wells; (3) 
that landowners adjacent to wells, 
the owners of which fail to comply 
with section 1, may enter on their 
lands and plug the wells; (4) that 
owners of land adjacent to abandon- 
ed wells may enter and plug them; 
(5) declare an emergency, on ac- 
count of the number of abandoned 
wells in the state. Held, that since 
sections 2 and 5 provide expressly 
and sufficiently for abandoned wells, 
and sections 1 and 4 are not so lim- 
ited, those latter sections provide for 
wells not abandoned, although the 
emergency was declared to exist 
only as to abandoned wells. Com- 
monwealth v. Trent (1903) 117 Ky. 
34, 77 S. W. 390, 25 Ky. Law Rep. 
1180, 4 Ann. Cas. 209. 

Burns’ Rev. St. 1894, § 7510, 
which prohibited the permitting of 
the escape of natural gas into the 
open air, was applicable to the sub- 
ject of a suit for the prevention of 
the waste of such gas, though the 
preamble to such act recited the lia- 
bility of persons and property to 
injury as the provocation for such 
legislation, where it was apparent 
that the principal object in the pas- 
sage thereof was to prevent such 
waste. State v. Ohio Oil Co. (1898) 
Tb0 Ind. 21, 49 N, BH. 809; 47 L. R. 
A. 627. 

Aets 1898, p. 300, c. 136, Is en- 
titled ‘‘An act concerning the. sink- 
ing, safety, maintenance, use and 


operation of natural gas and oil 
wells, prescribing penalties, and de- 
claring an emergency.’’ The pream- 
ble is as follows: ‘‘Whereas, great 
danger to life and injury to persons 
and property is liable to result from 
the improper, unsafe, and negligent 
sinking, maintenance, use and oper- 
ation of natural gas and oil wells, 
therefore be it enacted,’ etc. The 
act, as amended by Acts 1899, p. 82, 
ch. 61 (Burns’ Rev. St. 1901, §§ 
7510, 7512), provides (section 1) 
that it shall be unlawful for any per- 
son having possession or control of 
any natural gas or oil well to allow 
gas or oil from such well to escape 
into the open air for a longer period 
than two days next after gas or oil 
shall have been struck in such well. 
Held, that the title of the act, and 
its preamble, indicate that the main 
object of the statute was the public 
safety, rather than the prevention 
of the waste of natural gas. Given 
v. State (1903) 160 Ind. 552, 66 N. 
BE. 750. 

19 Illinois, New Mexico, New York, 
Pennsylvania, Tennessee, and Wy- 
oming. 

The Wyoming provisions were re- 
pealed in 1921. 

20 Such are the provisions of the 
California and Montana acts. Hen- 
ning’s General Laws of California 
(1920) 3d Ed., Hyatt Act 1762, § 2, 
and Choate, Revised Codes of Mon- 
tana (1921) ch. 253, § 3550. 

21 Indiana, Kansas, Kentucky, and 
Louisiana. See note 18, supra. 

22 Arkansas, Ohio, Oklahoma, Tex- 
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an oil well,?3 but in others not.24 There is also an exception to the act 
in case of continuous drilling.2> In Louisiana there is a special pro- 
vision relative to the capping of wild wells.26 The time allowed for 
capping after striking the oil and gas sand where a time limit is 
specified ranges from two to ninety days, and where no time limit is 
fixed from “immediately” to a “reasonable time.” 7 In most ju- 
risdictions where such statutes exist, a violation thereof is a crimi- 
nal offense,?® and in some there is an additional civil liability sim- 
ilar to that for failure to plug abandoned wells.?® A violation of this 
section in Texas makes the offender liable to a penalty to be recovered, 


as, and West Virginia. See note 18, 


supra. 

23 Arkansas, Indiana, Kansas. 
Under Burns’ Revised Statutes 
1894, § 7510 (Burns’ Annotated 


Statutes [1926] § 4802), making it 
unlawful ‘‘to allow or permit the 
flow of gas or oil from any such 
well to escape into the open air,”’ 
it was unlawful to permit both gas 
and oil to escape from the same well. 
State v. Ohio Oil Co (1898) 150 
Imidey 2a) LOGINS HE SOO 47) lass eA 
627. 

24 Kentucky, Louisiana, Ohio, Ok- 
lahoma, Texas, and West Virginia. 
See note 18, supra. 

25 Kansas, Oklahoma, 
Virginia. 

In a prosecution for violating Acts 
1893, p. 300, ch. 136, as amended 
by Acts 1899, p. 82, c. 61 (Burns’ 
Rey. St. 1901, §§ 7510, 7512), pro- 
hibiting the owner of natural gas or 
oil wells to allow the gas or oil to 
escape for more than two days after 
they have been struck, the evidence 
showed that the well from which 
gas was permitted to escape was 
being bored for oil, and that, after 
the gas was struck, the operation of 
sinking the well was continued until 
a flow of oil was obtained, and there 
was no evidence that the gas-bear- 


and West 


ing rock or sand could not have 
been penetrated some considerable 
distance, and the work of confining 
the gas completed, within two days 
from the time when it was first 
struck. It was shown, moreover, 
that at any time after the gas began 
to flow into the well, and to escape 
from it, it might have been confined 
in the well by filling the same with 
water, and the operation of sinking 
continued without inconvenience. 
Held, that the evidence failed to 
show a necessity for further time 
for confining the gas, or that any 
absurdity, injustice, or oppression 
would result from a literal construc- 
tion of the statute. Given vy. State 
(1903) 160 Ind. 552, 66 N. BH. 750. 

26 Marr, Annotated Revised Stat- 
utes of Louisiana (1915) § 5316. 

27 See note 18, supra. - 

28 Such criminal liability exists in 
all states prescribing the duty ex- 
cept Texas. : 

Where individual property rights 
are not involved, actions to enforce 
Gen. Stat. Kan. (1915) § 4970, con- 
cerning the waste of gas, must be 
prosecuted in the name of the state. 
Arnold v. Garnett Light & Fuel Co. 
(1918) 103 Kan. 477, 174 PP. 1027. 

29 See notes 2 and 18, supra. 
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with costs, in a civil action in the name of the state. The suit may be 


brought by any resident of the state, without security or liability for 
costs.3? 


§ 29. Limitations upon the use of gas 


Some states forbid the burning of gas in flambeau lights, because, as 
some of the acts recite, it “is a wasteful and extravagant use thereof, 
and is dangerous to the public good.” 3! Where such an act is in force, 
there is usually an exception permitting flambeau lights to be used in or 
around the derrick of a drilling well? In all states where such act is in 
force, gaslights burning in the open are required to be turned off in the 
daytime.*? The constitutionality of such a statute was upheld in an 
Indiana case.34 

Until recently there were statutes in Montana ** and Wyoming %6 
prohibiting the use of natural gas for the manufacture of carbon, with- 
out using the heat generated thereby for other industrial or domestic 
purposes. The Wyoming statute was held constitutional by the Su- 
preme Court of the United States, in Walls v. Midland Carbon Co.,37 
as a valid exercise of the police power of the state to prevent the waste 
of natural resources. The Montana statute was declared unconstitu- 
tional by the Supreme Court of Montana in Gas Products Co. v. Ran- 
kin,8 as taking of private property without due process of law. In 
Kentucky, however, where there is no express prohibition of the use of 


30 Vernon’s Ann. Civ. St. Tex. 33 There is such prohibition in 
Gl925) tit. 102, art. 6023. Indiana, Kansas, Ohio, Oklahoma, 
31 Digest of Statutes of Arkansas, and Texas. See note 31, supra. 


Crawford & Moses (1921) ch. 121, 
part F, § 7309; Burns’ Annotated 
Indiana Statutes (1926) §§ 3016 
and 3017; Revised Statutes of Kan- 
sas (1923) § 55—-103; Page’s Anno- 
tated General Code of Ohio (1926) 
§ 6317; Compiled Statutes of Okla- 
homa, Annotated (1921) ch. 68 § 
7966; Vernon’s Ann. Civ. St. Tex. 
(1925) tit. 102, art. 6006. 

32 This is permitted in Arkansas, 
Ohio, Oklahoma, and Texas. See 
note 31, supra. 


34 Townsend v. State (1897) 147 
Ind: 624, 47 N. HL £9,237 LL. R. Az 
294, 62 Am. St. Rep. 477. 

35 Choate, Revised Codes of Mon- 
tana (1921) ch: 253, §§ 3550, 
3551. 

36 Wyoming Compiled Statutes 
(1920) ch. 275, §§ 4500, 4501. 

$7 (1920) 254 U. S. 300, 41 S. 
Ot Lie, 65%, Ha. 276. 

388 Gas Products Co. v. Rankin 
(1922) 63 Mont. 372, 207 P. 993, 
24 A. Ti. R. 294 
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natural gas for the manufacture of carbon, a malicious waste of gas 
under the pretext of making carbon was held to violate the statute pro- 
viding that gas wells should be closed until the product was utilized.*? 


§ 30. Pumping gas 


A statute in Kansas 4° makes it unlawful to use any pump or other 
artificial process to increase the flow of natural gas. Formerly there 
was such a provision in Indiana.41 Arkansas makes it unlawful to 
draw from any gas well “in an amount exceeding in the aggregate 20 
per cent. of the open-flow test of the total volume of gas being pro- 
duced out of the gas sands and said well,” with a proviso that, if 


the pressure in the reservoir is so depleted that the gas will not flow and 


has to be pumped, the prohibition does not apply.*” 


39 Commonwealth y. Trent (1903) 
ily Wes Be Te Ss Wie BOOS Ad Jy, 
Law Rep. 1180, 4 Ann. Cas. 209. 
See section 28, supra, and cases 
cited. 

40 Revised Statutes 
(1923) § 55—113. 

41 The mere fact that a gas com- 
pany uses a pumping station for the 
purpose of overcoming the friction 
incident to the flow of gas through 
along pipe does not show it to bea 
lawbreaker, where there is nothing 
to show that the natural pressure 
of the gas was thereby increased, 
or that the pressure in the pipe ex- 
ceeded 300 pounds per square inch. 
Consumers’ Gas Trust Co. vy Amer- 
ican Plate Glass Co. (1903) 162 Ind. 
393, 68 N. H. 1020. 


of Kansas 


‘ 


Burns’ Rey. St. 1901, §§ 7508, 
7509, authorizing an injunction to 
restrain the use of any device for 
pumping natural gas, or any other 
artificial process or appliance having 
the effect to increase the natural 
flow from any well, or of increasing 
or maintaining the flow through 
transportation pipes, are uot violat- 
ed by the use of pumps to a degree 
not destroying the back pressure, 
and so not creating a suction in the 
wells, thereby increasing the natu- 
ral flow. Richmond Natural Gas 
Co. v. Enterprise Natural Gas Co. 
(19:03) “31 Ind. App. 222, 66 N. EL 
782. 

42 Digest of the Statutes of Arkan- 
sas, Crawford & Moses (1921) ch. 
21, part H, § 7316. 
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§ 31. Miscellaneous provisions 


There are a few miscellaneous statutory provisions in the oil and gas 
states relative to location of wells,** shooting wells with nitro-glycer- 
ine,** setting fire to escaping gas,* and the disposition of waste from 
wells.4® 


§ 32. Constitutionality of statutory provisions regulating the use 


and manner of taking oil and gas—Townsend v. State 


The decisions passing on the constitutionality of statutory provisions 
regulating the use and manner of taking oil and gas are vitally im- 
portant, apart from the fact of their adjudication of the constitutional- 
ity or unconstitutionality of such statutes, for the reason that the de- 
termining factor in the solution of the controversy involved is directly 
concerned with the nature of the landowner’s legal interest in oil and 
gas. ‘Townsend vy. State #7 was the first case wherein the constitutional- 
ity of a statute 4 regulating the use of natural gas was questioned. In 
that case an Indiana statute forbidding the burning of natural gas in 


43 Revised Statutes of Kansas 
(1923) § 55—110, forbids the drill- 
ing of an oil or gas well within 100 
feet of the center line of a steam or 
electric railway. Smith-Hurd Illi- 
nois Revised Statutes (1925) ch. 
93, § 85, forbids the drilling of an 
oil or gas well nearer than 250 feet 
to any mine opening or air shaft to 
& mine. 

Gen. St. 1915, § 4979, making it 
unlawful to drill or operate oil or 
gas wells within 100 feet of any 
railway right of way, does not con- 
travene provisions of the Constitu- 
tion of the state or that of the Unit- 
ed States, and is a proper exercise 
of police power. Winkler v. An- 
derson (1919) 104 Kan. 1, 177 P. 
Bad, os A. In, Ru 268. 


44 Revised Statutes of Kansas 
(1923) § 55—-114, expressly per- 
mits the shooting of wells. See, al- 
so, Session Laws of Oklahoma 
(1919) ch. 246, §§ 1, 2, as to shoot- 
ing of wells within the limits of an 
incorporated town. 

45 Digest of the Statutes of Arkan- 
sas (1921) Crawford and Moses, c. 
121, part F, § 7308; Revised Stat- 
utes of Kansas (1923) § 55—108; 
Compiled Statutes of Oklahoma 
(1921), G68; § TOUT. 

46 Compiled Statutes of Oklahoma 
(1921) ch. 68, § 7969. 

47 (1897) 147 Ind. 624, 47 N. E. 
Lg, 37 Lb. R. A. 294, 62 Am. St. Rep. 
477. 

48 Indiana Revised Statutes 
(2894) § 2316 (Acts 1891, ch. 47, 
Dp. bo; & 1). 
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flambeau lights was attacked as violative of numerous provisions of the 
state and federal Constitutions, the principal contention being that it 
violated both Constitutions, in that it deprived an individual of property 
without due process of law or just compensation. The defendant’s theo- 
ry against the statute was based upon the common-law maxim “cujus est 
solum, ejus est usque ad celum,” as stated by Coke and Blackstone," 
and its application to oil and gas in situ. The Indiana court held, how- 
ever, in upholding the constitutionality of the statute, that the owner or 
lessee of oil and gas lands does not own the oil and gas in situ, or havea 
property in them, until they are actually reduced to physical possession. 
This was said to be true because of the peculiar physical facts of oil and 
gas, and the consequent policy of the law in respect to them, which 
gives the landowner or lessee legal privileges by operations conducted 
upon his own lands, to reduce to possession as personal property the 
identical oil and gas which may have been under the lands of his neigh- 
bor and claimed by such neighbor as his property. The court also as- 
serted that the statute was not designed to prevent a landowner from 
exercising his legal privileges of reducing the gas under his land to pos- 
session, but because of the mutual interests of the landowners, and the 
interest of the public generally in the use of oil and gas for the greatest 
economic good, it was clearly within the police power of the state to re- 
strain such acts of an individual owner for the preservation of the in- 
terests of the public and other landowners. Reference was also made to 
the game laws, showing that their purpose is to restrain the taking of 
game at certain times, so that the community generally may receive a 
greater benefit in the end, and the legislation respecting the regulation 
of the oil and gas favorably compared to them. 


§ 33. Ohio Oil Company v. Indiana 


Shortly after the decision in Townsend v. State, supra, another case®® 
arose wherein the state of Indiana sought to enjoin the Ohio Oil Com- 
pany from permitting the escape of gas from a well which it was operat- 
ing for oil. The action was based upon a statute prohibiting any per- 


49 Co. Litt. 4a; 2 Blackstone, 50 State v. Ohio Oil Co. (1898) 
Comm. p. 16. V50 Ind) 21549) Ne He S09. 47) ae Re 
A. 627. 
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son, firm, or corporation operating any natural gas or oil well from 
permitting oil or gas to escape therefrom into the open air.5! The prin- 
cipal defense to the action was the alleged unconstitutionality of the act 
as an unreasonable interference with private property. As a basis of 
the alleged unconstitutionality of the act, the counsel for the defense, 
as in Townsend vy. State, supra, relied upon the theory that the landowner 
is owner of oil and gas im situ. Instead, however, of relying upon the 
theory of absolute ownership, as in Townsend v. State, supra, the de- 
fense relied upon a theory of so-called qualified ownership as expressed 
by Mitchell, J., in Westmoreland & Cambria Natural Gas Co. v. De 
Witt,®* where he said: “They [water, gas, and oil] belong to the owner 
of the land, and are a part of it as long as they are on it or in it, and are 
subject to his control; but when they escape and go into other land, 
or come under another’s control, the title of the former owner is gone.” 

This statement had been quoted by the Indiana court in previous 
cases,®3 but in the principal case the court stoutly denied that it had 
ever intended to adopt it as law, at least to the effect that a landowner 
under whose land oil and gas happened to be could be said to be the owner 
thereof, or have property in it as a specific physical object. The court 
then referred to its analogy of gas to animals fere nature made in the 
Townsend Case, supra, and to refute any idea that it had ever intended 
to adopt the principle that the owner of land is even a so-called qualified 
owner of gas said: 

“To say that the title to natural gas vests in the owner of the land in 
or under which it exists to-day, and that to-morrow, having passed into. 


51 Burns’ Revised Statutes (1894) 
§ 7510 (Acts 1893, ch. 136, p. 
300). The first section of the stat- 
ute is as follows: ‘‘Be it enacted by 
the General Assembly of the state 
of Indiana that it shall be unlawful 
for any person, firm or corporation 
having possession or control of any 
natural gas or oil well, whether as 
a contractor, owner, lessee, agent or 
manager, to allow or permit the flow 
of gas or oil from any such well 
to escape into the open air, with- 
out being confined within such well 


or proper pipes, or other safe re- 
ceptacle, for a longer period than 
two (2) days next after gas or oil 
shall have been struck in such 
well.”’ 

52 (1899) 130 Pa. 235,18 A. 724, 
Boe RWWA WSals 

53 People’s Gas Co. vy. Tyner 
CLS9D) WSt Ind. 2Zsi, si Ne BE. 60, 
6 EE. Ry Ae 443, 31) Am. St, Rep. 
443; Townsend v. State (1897) 147 
Ind: 624. 47 N. 19, 37 TR. As 
294, 62 Am. St. Rep. 477. 


96 THE LANDOWNER’S DUTIES Ch.5 


or under the land of an adjoining owner, it thereby becomes his prop- 
erty, is no less absurd, and contrary to all analogies of the law, than to 
say that wild animals or fowls, in ‘their fugitive and wandering exist- 
ence,’ in passing over land, become the property of the owner of such 
land, or that fish, in their passage up or down a stream of water, become 
the property of each successive owner over whose land the stream 
passes. It is as unreasonable and untenable as to say that the air and 
sunshine which float over the owner’s land is a part of the land, and is 
the property of the owner of the land. We therefore hold that the title 
to natural gas does not vest in any private owner until it is reduced to 
actual possession, and therefore that the act from which we have quoted 
is not violative of the Constitution, as an unwarranted interference with 
private property.” 

An appeal was taken to the Supreme Court of the United States. 
Mr. Justice White, who delivered the opinion of the court, cleared the 
ground for proper consideration of the constitutionality of the statute in 
question by first exposing the fallacy of the implied postulate that a 
landowner is owner of oil and gas in situ. He did this by showing that 
the physical facts of oil and gas are such that a landowner has the 
physical power, by operations conducted on his own land, to take oil and 
gas from the lands of his neighbors, and that out of reasons of sound 
policy the courts have vested him with legal privileges to so take the oil 
and gas. But the existence of these legal privileges by no means war- 
rants the conclusion that the landowner is the owner of oil and gas-under 
his land. If one landowner has legal privileges, by operations on his 
own land, to take oil and gas from his neighbor’s land, and such neigh- 
bor has no-rights that he so take oil and gas, then the neighboring owner 
likewise has legal privileges, by operations conducted on his land, to 
take oil and gas from under the land of the first landowner, and such 
first landowner has no-rights that he so exercise the privilege. ‘There- 
fore the court concludes: “It cannot be that property to a specified thing 
vests in one who has no right to prevent any other person from taking 
or destroying the object which is asserted to be the subject of the right 
of property. The whole contention, therefore, comes to this: ‘That 
property has been taken without due process of law, in violation of the 


54 Ohio Oil Co. v. Indiana (1900) 177 U. S. 190, 20 S. Ct. 585, 44 L. 
Ed. 729. 
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Fourteenth Amendment, because of the fact that the thing taken was no 
property, and could not, therefore, be brought within the guaranties or- 
dained for the protection of property.” 

After a review of numerous decisions,®*® including those from In- 
diana, relative to the nature of the landowner’s interest in oil and gas, 
the court concluded the rule in Indiana, “in accord with the general 
rule,” to be that, although the landowner has legal privileges to take oil 
and gas from his own and his neighbor’s land by operations conducted 
upon his own land, the oil and gas under his land do not become his 
property until actually reduced to possession as personal property. 

The court then asserts that, if the analogy between oil and gas and 
animals fere nature made by the Indiana court were perfect, the con- 
stitutionality of the statute in question could not be doubted. It is point- 
ed out that the fallacy in the analogy is that in the case of oil and gas 
only the landowner has privileges to take, while in the case of wild 
animals all persons have such privileges. There is no private interest in- 
volved in the case of animals, and therefore all persons might be de- 
prived of the privilege of killing game without interfering with private 
property. “On the other hand,” says the court, “the surface proprietors 
within the gas field all have the right to reduce to possession the gas 
and oil beneath. They could not be absolutely deprived of this right, 
which belongs to them, without a taking of private property. But there 
is a coequal right in them all to take from a common source of supply 
the two substances which in the nature of things are united; to separate. 
It follows, from the essence of their right and from the situation of 
the things as to which it can be exerted, that the use by one of his 
power to seek to convert a part of the common fund to actual possession 
may result in an undue proportion being attributed to one of the pos- 
sessors of the right, to the detriment of the others, or by waste by one or 


55 Brown v. Vandergrift (1875) 
80 Pa. 142; Westmoreland & Cam- 
bria Natural Gas Co. v. De Witt 
OUseGo) £30 Pa. 235, 18 A. T24, 6 
L. R. A. 735; Hague v Wheeler 
(1893) 167 Pa. 324, 27 A. 714, 22 
i RK. A. 141, 37 Am. St. Rep. 736; 
Brown vy. Spilman (1894) 155 U. 
Su Gao, Lb S. Ct, 245, 39 Li. Hd. 
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306; Jones v. Forest Oil Co. (1900) 
194 Pa. 379, 44 A. 1074, 48 L. R. 
A. 748; Jamieson v. Indiana Nat- 
ural Gas & Oil Co. (1891) 128 Ind. 
bbb, ASIN. Bi TG, 2° ib. BR. A. 662; 
Townsend vy. State (1897) 147 Ind. 
624, an Ne Be 9. ot wr. R.A. 294, 
62 Am. St. Rep. 477. 
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more, to the annihilation of the rights of the remainder. Hence it is 
that the legislative power, from the peculiar nature of the right and 
the objects upon which it is to be exerted, can be manifested for the 
purpose of protecting all the collective owners, by securing as just dis- 
tribution, to arise from the enjoyment by them, of their privilege to re- 
duce to possession, and to reach the like end by preventing waste. This 
necessarily implied legislative authority is borne out by the analogy sug- 
gested by things fere nature, which it is unquestioned the Legislature 
has authority to forbid all from taking, in order to protect them from 
undue destruction, so that the right of the common owners, the pub- 
lic, to reduce to possession may be ultimately efficaciously enjoyed. 
Viewed, then, as a statute to protect or to prevent the waste of the com- 
mon property of the surface owners, the law of the state of Indiana, 
which is here attacked because it is asserted that it divested private 
property without due compensation, in substance, is a statute protecting 
private property and preventing it from being taken by one of the com- 
mon owners, without regard to the enjoyment of the others. Indeed, 
the entire argument, upon which this attack on the statute must depend, 
involves a dilemma, which is this: If the right of the collective owners 
of the surface to take from the common fund, and thus reduce a por- 
tion of it to possession, does not create a property interest in the common 
fund, then the statute does not provide for the taking of private prop- 
erty without compensation. If, on the other hand, there be, as a conse- 
quence of the right of the surface owners to reduce to possession, a right 
of property in them, in and to the substances contained in the common 
reservoir of supply, then as a necessary result of the right of property 
its indivisible quality and the peculiar position of the things to which 
it relates, there must arise the legislative power to protect the right of 
property from destruction. To illustrate by another form of state- 
ment, the argument is this: There is property in the surface owners 
in the oil and gas held in the natural reservoir. ‘Their right to take 
cannot be regulated without divesting them‘of their property without 
adequate compensation, in violation of the Fourteenth Amendment ; and 
this, although it be that if regulation cannot be exerted one property 
owner may deprive all of the others of their rights, since his act in so 
doing will be damnum absque injuria. This ts but to say that one com- 
mon owner may divest all the others of their rights without wrongdo- 


Sum.O11n & Gas 
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ing, but the lawmaking power cannot protect all the owners in their 
enjoyment without violating the Constitution of the United States.” 


§ 34.. Manufacturers’ Gas & Oil Company v. Indiana Natural Gas 
& Oil Company 


Shortly after the decision of the Supreme Court in Ohio Oil Company 
y. Indiana, supra, another case arose in Indiana questioning the consti- 
tutionality of a statute prohibiting the pumping of gas. In this case, 
Manufacturers’ Gas & Oil Co. v. Indiana Natural Gas & Oil Co.,5® one 
gas operator sought to restrain another from pumping gas from its 
wells, because it was alleged such pumping had the effect of reducing 
the back pressure in the oil and gas reservoir to such an extent as to per- 
mit salt water to enter and destroy the whole gas field. ‘The action 
was based upon a statute prohibiting the pumping of gas.57 The prin- 
cipal defense in this case, as in Ohio Oil Co. v. Indiana, supra, was 
that the statute was violative of the Constitution, in that it deprived 
a landowner of his property in the gas without due process or just 
compensation. ‘The court, however, upheld the constitutionality of the 
statute upon the same theories of property in the subject-matter, and 
the powers of the Legislature as were expressed by Justice White in the 
Ohio Oil Company Case, quoting at length from that opinion. In this 
opinion the Indiana court righted its error, made in State v. Ohio Oil 
Co.,58 where it has said, on the analogy of oil and gas to animals fere 
nature, that there could not be property in the landowner in respect to 
oil and gas and adopted the theory of Justice White that, while there is 
property, there is not necessarily ownership. 


56 (1900) 155 Ind. 461, 57 N. E. 58 (1898) 150 Ind. 21, 49 N. E. 
912,50 L. R. A. 768. 809, 47 L. R. A. 627. 
57 Acts Ind. 1891, ch. 74, p. 89. 
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§ 35. Walls v. Midland Carbon Company 


Although the Kentucky court held it to be within the powers of the 
Legislature to enact statutes to _prevent the waste of oil and gas,°® and a 
statute of New York prohibiting the pumping of mineral waters for the 
purpose of manufacturing carbonic acid gas therefrom was held con- 
stitutional by the Supreme Court® on the same theories of property and 
legislative power as were laid down by Justice White in Ohio Oil Co. 
v. Indiana,®! the next gas of importance is Walls v. Midland Carbon 
Co. This case was an action to restrain the enforcement of a Wyoming 
statute forbidding the use, or sale for use, of natural gas for the manu- 
facture of carbon black, or any other product, in the production of which 
the heat contained in the gas was not fully and actually utilized for 
domestic and manufacturing purposes, where the source of supply of the 
gas was within ten miles of an incorporated town or manufacturing 
plant.6* It was claimed by the plaintiff that the statute was unconsti- 
tutional as violative of article 1, section 10, of the Constitution of the 
United States, prohibiting unjust discriminations, because it applied 
only to gas the source of which was within ten miles of an incorporated 
town or manufacturing plant, and also as unconstitutional and violative 
of the Fourteenth Amendment as a taking of property without due 
process of law or just compensation. 

The court held, on the authority of Bacon v. Walker, that the stat- 


59 Commonwealth v. Trent (1903) 
wy, Ey. 3:45.77 S20 Wheroo Oeeeciomeeyie 
Law Rep. 1180, 4 Ann. Cas. 209. 

60 Lindsley v. Natural Carbonic 
Gas Co; (1911): 2210 WU. Se 6h si iS: 
Ct, seat, bo Le. Hdng69) tAmna Cas, 
NOL AC, Lu6I0), 

Laws 1908, p. 1221, c. 429, for the 
protection of the natural mineral 
springs of the state, and the preven- 
tion of waste and impairment of its 
natural resources, is within the po- 
lice power, and a reasonable exer- 
cise thereof, notwithstanding it may 
destroy a citizen’s business. Ha- 
thorn v. Natural Carbonic Gas Co. 


(Sup. 1908) 60 Mise. Rep. 341, 113 
N. Y. S. 458, order affirmed (1908) 
28 Appr Dive sos) lil 2eNe was eee 
which is affirmed (1909) 194 N. 
MOAB YC ING 1B OES Ry Ibe 1k JA. 
(N. S.) 436, 128 Am. St. Rep. 555, 
16 Ann. Cas. 989. 

CALCD BRTEre Win S35 USKOS POY Ss (Chi, 
585, 44 L. Ed. 729. 

62 Walls v. Midland Carbon Co. 
(1920) 264° 0. S) 800; 41S. Ct. ig) 
65 L. Ed. 276. 

63 Wyoming Compiled Statutes 
(1920) c. 275, §§ 4500, 4501. 

64 (1907) 204 U. S. 311, 27 8. Ct. 
289, 51 L. Hd. 499. 


§ 35 


WALLS V. MIDLAND CARBON COMPANY 101 


ute in question was not unconstitutional, as an unjust discrimination, be- 
cause it applied to the use of gas within ten miles of an incorporated 
town or manufacturing plant.®* On the other question the court, after 
reviewing the decisions on Ohio Oil Co. v. Indiana®* and Lindsley v. 
Carbonic Gas Co.,** made the following statement: “In the Lindsley 
Case the power of the state was exerted to prohibit the owner of the 
surface from pumping on his own land water charged with gas. This 
was but an exertion, it was said, to preserve the depletion of the sub- 
terranean supply common to him and other owners, and that the stat- 
ute, therefore, was not unconstitutional as depriving the owners of their 
property without due process of law. Ohio Oil Co. v. Indiana, as we 
have pointed out, was cited as a precedent and its principle applied. 
The case at bar is, we think, within that principle; in other words, the 
power is exerted to prohibit an extravagant or wasteful or dispropor- 


tionate use of the natural gas of the state.” ®8 


65 On the question of unjust dis- 
crimination the court said: ‘We 
there said in substance that the 
power of regulation existing, the im- 
position of some limit to a right, 
when its exercise would impinge up- 
on the equal right of another, was 
the exercise of legislative power and 
that the circumstances which in- 
duced it could not be pronounced il- 
legal ‘on surmise or on the barren 
letter of the statute,’ and we said, 
further, that where equal rights ex- 
isted the state has an interest in 
their accommodation. Pertinent 
cases were cited, and the exclusion 
from grazing within two miles of 
the possessory claim of another was 
decided to be legal, that ‘the selec- 
tion of some limit is a legislative 
power,’ and that it was ‘only against 
the abuse of the power, if at all, 


that the courts may interpose.’ The 
mere distance expressed nothing.”’ 

66 (1900) 177 U. S. 190, 20 S. Ct. 
585, 44 L. Hd. 729. 

Cet), 220° U.S). 64, 31S) Ct. 
337, 55 L. Hd. 369, Ann. Cas. 1912C, 
160. 

68 In Quinton Relief Oil & Gas Co. 
v. Corporation Commission of State 
of Oklahoma (1924) 101 Okl. 164, 
224 P. 156, it was held, upon the 
authority of Walls v. Midland Car- 
bon Co., supra, that the police pow- 
er of the state extends to the con- 
servation of natural resources, and, 
where the facts show that the use 
of natural gas for the manufactur- 
ing of carbon black constitutes a 
“wasteful utilization’’ thereof, the 
state may through its regularly con- 
stituted agencies prohibit the use of 
gas in such manner and in the in- 
terest of the public welfare. 
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§ 36. Gas Products Company v. Rankin 


Two years after the decision in Walls v. Midland Carbon Co., supra, 
the Supreme Court of Montana, in Gas Products Co. v. Rankin,® in a 
case brought in the same manner, based upon a state of facts almost 
identical with those of the former case, and involving a statute”° of that 
state differing from the Wyoming statute only in that it did not contain 
a provision relative to the distance from an incorporated town or .man- 
ufacturing plant, held the statute unconstitutional as a taking of private 
property without due process of law. In the first place, the Montana 
court attempted to distinguish Ohio Oil Co. v. Indiana,4* and the deci- 
sions following it, upon the ground that in that case the constitutionality | 

| 


of the Indiana statute was upheld upon a theory of property in oil and 
gas peculiar to Indiana alone, and therefore such decision could not be 
a precedent in other jurisdictions. Such a conclusion is entirely un- 
warranted, as a thorough understanding of the Indiana cases prior to 
Ohio Oil Co. v. Indiana, and of Justice’s White’s opinion in that case, . 
shows. The first object of Justice White’s opinion was to overthrow the 
notion of ownership of oil and gas in situ and to show that the landown- 
er’s ‘interest in these substances consisted of what he calls “exclusive 
rights” to take them. “Exclusive rights’ to take oil and gas, otherwise 
stated, means that the landowner has privileges to take by operations 
on his own land and rights that others shall not take by operations on such 
land. No case in the United States has ever held differently, regardless } 
of the fact that the taking might draw oil or gas from neighboring lands. 
So, when the court in the Ohio Oil Company Case said, “It is apparent 
that the cases in question, in accord with the general rule of law, settle the 
rule of property in the state of Indiana to be as follows,” he undoubted- 
ly meant to say that the rule in Indiana was the same as in other ju- 
risdictions. As a matter of fact the Indiana court has in two cases 
said the rule of property in oil and gas in that state was that the owner 
of land has no property in oil and gas until reduced to actual possession. 
But after Justice White pointed out that error, and made his decision 


69 (1922) 63 Mont. 372, 207 P. 71 (1900) 177 U.S. 190, 20 S. Ct. 
993, 24 A. L. R. 294. 585, 44 L. Ed. 729. 
70 Laws Mont. 1921, ch. 125. 
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on the basis that there is property in oil and gas in situ, but not owner- 
ship, the Indiana court admitted its error.7” The Montana court’s at- 
tempt to distinguish Ohio Oil Co. v. Indiana, supra, fails, therefore, 
because it was based upon a principle of property law common to all oil 
and gas jurisdictions, including Montana. The basic error of the Mon- 
tana court is in not realizing that rules of property law are determined 
by the legal relations of the parties in respect to the particular subject- 
matter as established by the decisions of the courts, rather than by false 
analogies and vague utterances of the courts themselves. 

After attempting to show that the decision in Ohio Oil Co. v. Indiana 
was based upon a rule of property law peculiar to Indiana, the Montana 
court then proceeded to investigate the law in Montana, for the purpose 
of determining the nature of the landowner’s interest in gas in situ in 
that state. It reached the conclusion that such landowner is the absolute 
owner of oil and gas in situ, This conclusion is based primarily upon 
the fact that Montana has adopted the common law of England as a 
rule of decision, to the extent that it is applicable, and that included 
therein is the maxim, “Cujus est solum, ejus est usque ad celum,” as 
stated by Blackstone.%8 

Finally, the court denies the application of the principle of constitu- 
tional law upon which Ohio Oil Co. v. Indiana,“ Lindsley v. 
Natural Carbonic Gas Co.,75 and Walls v. Midland Carbon Co.76 
were decided; that is, that, where persons have equal privileges to 
reduce to possession the same subject-matter, it is within the pow- 
er of the Legislature to regulate the exercise of their privileges as 
against each other and for the protection of the public generally. This 
conclusion is based upon a declaration by the court that gas is not 
a subject-matter in which the public has any interest. This is, of course, 
a blind denial of the economic facts of oil and gas, which cannot be 
thus effectually disproved. 


72 (1900) 155 Ind. 461, 57 N. EH. 
912. 

73 Rightly understood and inter- 
preted the authorities cited by the 
Montana court do not support its 
conclusion. For criticism of the 
court’s reasoning see section 48, in- 
fra. 


74 (1900) 177 U. S. 190, 20 S. Ct. 
585, 44 L. Ed. 729. 

Wilts) 220, OS. Si,,3L sh. Ct. 
337, 6d LL. Bd. 3869, Ann. Cas. 
1912C, 160. 

76 (1920) 254 U. S. 300, 41 S. Ct. 
118, 65 L. Ed. 276. 
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§ 37. Common-law duty of landowner not to waste oil or gas or do 
any act to injure the oil and gas reservoir 


It has been seen by the preceding sections that the landowner or his 
lessee has legal duties prescribed by statutes in practically all of the oil 
and gas producing states not to waste oil and gas or do any other acts 
which will result in their waste by injuring the oil and gas reservoir, 
with consequent damages to the owners of adjoining lands and the pub- 
lic generally. Whether the landowner has legal duties not to waste or 
do such acts as may cause waste, in absence of statute, is a matter upon 
which the courts are not in entire accord. It is the unanimous opinion 
of the courts that a landowner is legally privileged to drill a well upon 
his land, tapping an underlying oil and gas reservoir, and to take oil and 
gas from such wells regardless from whence it comes, even to the ex- 
haustion of the whole reservoir, if that, under the circumstances, be 
physically possible. If the taker makes a use of the oil and gas so taken, 
conformable with the interests of society, or so that some economic 
good comes from its use, it makes no difference whether his motive in 
the taking be to acquire riches for himself or to deprive his neighbors, 
his act is unquestioned. But.if he allows the well to remain open, so 
that the gas or oil goes to waste and the pressure in the reservoir is so 
lowered that his neighbors cannot profitably operate wells upon their 
lands, due to lack of pressure or because water has entered through the 
open well and destroyed the reservoir, then the lawfulness of his act is 
questioned. 

In Hague v. Wheeler” the plaintiffs were operating and marketing 
gas from wells upon land near to or adjacent to the lands of the defend- 
ants. The defendants drilled a well upon their lands, which produced 
some gas, but not in sufficient quantities to make it profitable under the 
circumstances to market it. Instead of capping this well, as provided by 
the statute, they left it open, allowing the gas to escape. ‘The plaintiffs, 
as they were privileged to do under the statute, entered upon the lands 
of the defendant and closed the well. Defendants threatened to remove 
the cap and again allow the gas to escape, and the plaintiffs brought an 
action to enjoin the removal, alleging that the gas produced upon both 


77 (1893) 157 Pa. 324, 27 A. 714, 22 L. R. A. 141, 37 Am. St. Rep. 736. 
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tracts came from the same oil and gas reservoir, and, if it were allowed 
to escape from the defendant’s well, their own wells would be seriously 
and irreparably injured. 

It is worth while to examine the reasoning of the court. It begins 
with the proposition that each landowner is privileged to drill wells on 
his land and take oil or gas therefrom, regardless of the fact that a part 
of the oil or gas so taken may come from the land of a neighbor. ‘The 
court admits that the public may have an interest in the proper utiliza- 
tion of oil and gas for the greatest good, and that the Legislature may 
prescribe duties limiting the privileges of a landowner; that the land- 
owner is under a duty not to so use the oil or gas taken as to cause in- 
jury to the person or property of others, but positively denies that the 
maxim “sic utere tuo ut alienum non ledas,’ has any application, so as 
to limit the landowner’s privileges and place him under duties to his 
neighbors not to leave a gas or oil well open. The court says that a 
landowner may cut down timber or mine coal, and burn them in open air 
on his own land, and his neighbors cannot complain of the waste, and 
that there is no reason for any different result if a gas well is left open. 
The reason given is that: “The owner of the surface is an owner down- 
ward to the center, until the underlying strata have been severed from 
the surface by sale. What is found within the boundaries of his tract 
belongs to him according to its nature. The air and water he may use. 
The coal and iron or solid mineral he may mine and carry away. The 
oil and gas he may bring to the surface and sell in a like manner, to be 
carried away and consumed. His dominion is, upon general principles, 
as absolute over the fluid as the solid minerals. It is exercised in the 
same manner, and with the same results. He cannot estimate the quan- 
tity in place of gas or oil, as he might of the solid minerals. He cxnnot 
prevent its movement away from him, towards an outlet upon some 
other person’s land, which may be more or less rapid, depending upon 
the dip of the rock, or the coarseness of the sand composing it; but so 
long as he can reach it, and bring it to the surface, it is his absolutely, to 
sell, to use, to give away, or to squander, as in the case of his other 
property.” 

The court’s premise—that is, that a landowner has legal privileges to 
take oil and gas even though he draw oil and gas from his neighbor’s 
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land—is inconsistent with its reasoning in support of the existence of 
such privileges; that is, that the landowner is the owner of the oil or 
gas under his land. These two statements, properly understood, cannot 
stand together, much less be used to support each other.7* Nor is the 
court’s analogy to solid minerals and timber any more convincing. ‘The 
economic waste caused by the burning of timber or coal is no injury to 
the solid mineral or timber of an adjoining owner, but the waste of gas 
by permitting it to escape from an open well is an injury to an adjoining 
owner, because it reduces the amount of gas which he may be able to 
take from wells on his land. 

In other jurisdictions the courts have reached a different conclusion 
from that in Hague v. Wheeler, supra In an Indiana case, where the 
action was by one lessee against another lessee to restrain the pumping 
of gas, which had the alleged resultant effect of reducing the back pres- 
sure, and thus permitting water to enter and destroy the oil and gas 
reservoir, the court said: “Independently, however, of any statute, for 
reasons already stated, the common owners of the gas in the common 
reservoir, separately or together, have the right to enjoin any or all acts 
of another which will materially injure, or which will involve the de- 
struction of, the property in the common fund or supply of gas.%9 

In a Kentucky case,®? where the plaintiff lessee sought to enjoin the 


ject to absolute ownership, the own- 
er of the soil must, in dealing with 


78 See section 48, infra. 
79 Manufacturers’ Gas & Oil Co. 


v. Indiana Natural Gas & Oil Co. 
GLS'00)) sebibs Imidy 46d on Newel, 
DOW RAL 6s: 

80 In Louisville Gas Co. v. Ken- 
tucky Heating Co. (1903) 117 Ky. 
Te it SOW. Bioi8;, 2b Key lawiekiepe 
220 0 Ta. Re vA. bbs, loll saan St. 
Rep. 225, 4 Ann. Cas. 355. The 
court said: 

“Tt is earnestly maintained that 
the statute does not apply to this 
case, and that at common law there 
is no remedy. We cannot concur in 
this conclusion. Independently of 
the statute, the common law affords 
an ample remedy for a wrong like 
this. While natural gas is not sub- 


it, use his own property with due 
regard to the rights of his neighbor. 
He cannot be allowed to deliberate- 


ly waste the supply for the purpose 


of injuring his neighbor. While 
a bad motive will not render unlaw- 
ful that which is lawful, a man is 
only allowed to make a _ reason- 
able use of those natural supplies 
which are for the common _ ben- 
efit of all. The gas under the 
ground may go wherever it will, 
but the defendants cannot be al- 
lowed to draw off the gas from un- 
der the plaintiff’s lands simply for 
the purpose of injuring it, for the 
plaintiff’s lands are thus clandes- 
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| defendant, a lessee of adjoining lands, from maliciously wasting the gas 
of a common gas field under a pretense of manufacturing carbon black, 
it was held that the plaintiff had a remedy, in absence of statute, to pre- 

vent waste of the gas and a destruction of the field. 
In Higgins Oil & Fuel Co. v. Guaranty Oil Co. 8! the Louisiana court 


tinely sapped, and their value im- 
paired. * * * In the case be- 
fore us the plaintiff and defendant 
each have the right to take gas from 
the common source of supply, but 
neither may waste or destroy the 
rights of the other, * * * and 
as in the case of other wrongs, the 
action of redress may be brought 
by the real party in interest.’”’ 
SEC1T9T9) 145 La. 283, 82 So. 
206,5 A. L. R. 411. The court said: 
“Were defendant leaving this well 
open for some purpose of utility oth- 
er than the supposed utility of pre- 
venting the drainage of the oil from 
under defendant’s land, a different 
case might perhaps be presented; 
but the allegation, which must be 
taken for true, is that leaving this 
well open is of no benefit to defend- 
ant. It will be noted that this ac- 
tion of defendant in leaving this 
well open has the effect, not merely 
of preventing plaintiff from drawing 
the oil under defendant’s land, but 
also from under plaintiff’s own 
land, so that an unquestioned right 
of plaintiff is being interfered with. 
“Were this result brought about 
by the mere inaction of defendant, 
plaintiff could not complain. An 
owner is not bound to do anything 
to save his neighbor from loss. The 
only restriction upon him is that he 
abstain from doing anything that 
May cause a loss. In the present 
ease defendant is not charged with 
mere inaction, but with the action 
of having bored this well and there- 


by opened a vent for the air to pen- 
etrate where it causes injury. Had 
defendant left things in their origi- 
nal condition, plaintiff would not be 
suffering. Defendant is causing this 
air to pass from its land to that of 
plaintiff. True, defendant is now 
merely passive or inactive; but the 
agency complained of was set in mo- 
tion by defendant. Defendant alone 
is responsible for its beginning and 
its continuing; its activity is there- 
fore that of defendant. 

“An owner has the perfect right 
to put down an oil well; but, when 
the well proves to be injurious to 
the neighbor, this brings about a 
complication—a complication which 
ean be solved only by a considera- 
tion of all the attending circum- 
stances. A _ strikingly illustrative 
case is Ohio Oil Co. v. State of In- 
diana, 177 U. S. 190, 20 S. Ct. 576, 
44 L. Ed. 729, where because an oil 
and gas basin is the common prop- 
erty of the owners of the several 
tracts of land above it the owner of 
one of the tracts was restrained 
from wasting the gas, even though 
his doing so was for the, to him, use- 
ful purpose of lifting the oil to the 
surface. In that case the owner, in 
tapping the stratum of oil and gas, 
and using the gas for bringing up 
the oil, was but exercising a right 
clearly and admittedly incident to 
his ownership, and yet he was re- 
strained because his act was injuri- 
ous to the other owners in the same 
oil and gas field. The rights of the 
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expressed views similar to that of the Indiana and Kentucky courts. In 
that case the plaintiff and defendant were lessees of adjoining oil and 
gas fields. ‘The plaintiff had drilled an oil well upon its land and was 
pumping oil therefrom. The defendant drilled a dry well on its land 
and left it open. This open well, through some underground connection 
in the oil and gas reservoir, permitted air to pass into the radius affected 
by the plaintiff’s pump, materially reducing its effectiveness. Plaintiff 
brought the action to have the well closed and for damages until the 
time of the trial. The court, after an exhaustive review of the authori- 
ties, adopted the view as to the nature of the landowner’s interest in oil 
and gas that had been expressed in Ohio Oil Co. v. Indiana,®* and the 
Indiana and Kentucky cases following it, and therefore held that the de- 
fendant was under a duty not to leave the well in question open to the 
injury of the plaintiff. 


several owners of the gas field are fendant was not merely exercising 


co-equal; one owner cannot exercise 
his own right, so as to preclude his 
neighbor from exercising his, or so 
as to interfere with the neighbor. 


“The allegation is that the air is 


being let into a fissure or conduit 
through which it passes out of de- 
fendant’s land into that of plaintiff 
and unto the radius affected by 
plaintiff’s pump. Now if, knowing 
of this fissure, and knowing that 
any air let into it would go to plain- 
tiff’s land and paralyze plaintiff’s 
pump, the defendant had sunk the 
dry well in question for the very 
purpose of its having that effect, 
would it not be plain that the de- 


its own right, but deliberately in- 
juring the right of plaintiff. And 
what difference is there between 
sinking this dry well intentionally 
for that purpose and letting it re- 
main open intentionally for that 
purpose. 

“In last analysis the case must 
turn upon whether plaintiff has the 
right to operate the pump in ques- 
tion, and whether, if plaintiff has 
that right, defendant may interfere 
with it with no benefit to itself, but 
simply to hinder plaintiff.’’ i 

82(2900) 277 UeeS. 290) 20S Cr 
576, 44 L. Ed. 729. 
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CHAPTER 6 
LANDOWNER’S POWERS AND LIABILITIES 


Powers of a landowner to transfer his legal interest in oil and gas. 

Distinction between the grant of a separate interest in oil and gas and 
a lease for production. 

Separate interests in oil and gas created by grant or by exception or 
reservation. 

Validity of grants and reservations of separate interests in oil and gas. 

When a grant or reservation of minerals includes oil and gas. 

Nature of the legal interest in oil and gas created by deed, exception, 
or reservation. 

Expressed intention to retain legal interest in oil and gas by an excep- 
tion or reservation. 

Loss of legal interest in oil and gas by adverse possession and nonuser. 


§ 38. Powers of a landowner to transfer his legal interest in oil 


and gas 


In the foregoing chapters it has been shown that the landowner 
has rights that others shall not enter upon his land and by operations 
conducted thereon take the oil and gas therefrom; privileges to take 
the oil and gas from his land, although in so doing he drain the oil 
and gas from his neighbor’s land; duties not to waste the oil or gas, 
or do other acts injurious to the oil and gas reservoir; no-rights that 
others, by the exercise of their privileges to take oil and gas from their 
own lands, drain the oil and gas from his lands. It has been established 
by a long line of authorities that, in addition to the relations just enu- 
merated, the landowner has legal powers to destroy his legal relations 
in respect to the oil and gas under his land and create similar relations 
in others in respect to them. All other persons, of course, have lia- 


1 Lovelace v. Southwestern Petro- 2 A. 25, 58 Am. Rep. 720; Manning 
leum Co. (C. C. A. 1920) 267 F. v. Frazier (1880) 96 Ill. 279; Cald- 


513; 


Kineaid v. McGowan (1887) well v. Fulton (1858) 31 Pa. 475, 


88 Ky. 91, 4S. W. 802, 13 L. R. A. 72 Am. Dec. 760; Caldwell v. Cope- 


289; 


Richards vy. Potter (Ky. 1910) land (1861) 37 Pa. 427, 78 Am. 


124 S. W. 850; Kimbley v. Luckey Dec. 436; Kurt v. Lanyon (1905) 
mila) 72 Oki. 217, 179 P. 928; 72 Kan. 60, 82 P. 459; Preston v. 
Foster v. Runk (1885) 109 Pa. 291, White (1905) 57 W. Va. 278, 50S. 
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bilities that he so exercise these powers. 
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The nature and extent of 


the interest he may thus create in others is dependent upon the in- 
tent expressed in the particular operative act, and limited, of course, 


by the legal interest which the landowner himself has. 


Such legal in- 


terests as a landowner may create in others may be divided broadly into 
two classes; that is, grants or conveyances by which there is worked 


E. 236; Osborn v. Arkansas Terri- 
torial Oil & Gas Co. (1912) 103 
Ark, 175, 146 S. W. 1225, Hutton 
v. Carnegie Natural Gas Co. (1912) 
51 Pa. Super. Ct. 376; South Penn 
Oil Co. v. Haught (1913) 71 W. 
Var wt20. de oS. Ee voos ss Banker ave 
Campbell-Ratcliff Land Co. (1917) 
G4ROKI 249. 167 BB. AGSi wa, oR, Ay 
1918A, 487; De Moss v. Sample 
(UGS) W143 Ta. 2435 78 (Sos 48s 
Ramey v. Stephney (1918) 70 Okl. 
87, 173 P.:72; Calhoun v. Ardis 
(1919) 144 La. 311, 80 So. 548; 
Rich vy. Doneghey (1918) 71 Okl. 
PDR IU Le ii, Gh s\n ID AR, By AE 
States Oil Corporation v. Ward 
Ciex. ‘Civs, App 1924) 223) 1S.) We 
250; Lyles v. Dodge (Tex. Civ. 
App. 1921) 228 S. W. 316; Marnett 
Oil & Gas Co. v. Munsey (Tex. Civ. 
App. 1921) 232 S. W. 867; Hynson 
v. Gulf Production Co. (Tex. Civ. 
App; 19:24) 232 Sy We Sion Ga- 
ruthers vy. Leonard (Tex. Com. App. 
1923) 254 S. W. 779; Wemple v. 
Nabors Oil & Gas Co. (1923) 154 
La. 483, 97 So. 666; Dill v. Rock- 
well (1923) 94 Okl. 25, 220 P. 620; 
Bodcaw Lumber Co. y. Goode 
(1923) 160 Ark. 48, 254 S. W. 345, 
29 A. L. R. 578; Murray v. Allred 
(1897) 100 Tenn. 100, 43 S. W. 
355, 39 L. R. A. 249, 66 Am. St. 
Rep. 740; McConnell y. Pierce 
(OLIQED) Oe 100 Gee Val oN, 1a) Gwe 
Moore y. Griffin (1905) 72 Kan. 
L64, 83° P, 895; 4°. KR. AL CN, Si) 
A477; Ball v. Clark (1912) 150 Ky. 


383, 150 S. W. 359; Graciosa Oil 
Co. v. Santa Barbara County (1909) 
bball, 140) 9902. 43:5) 20a tea 
(N. S.) 211; Mandle v. Gharing 
(OMY 256 “Ba. 21 100) AS bailar 
Frost-Johnson Lumber Co. v. Na- 
bors Oil & Gas Co. (1921) 149 La. 
100, 88 So. 723; Humphreys-Mexia 
Con vw. ‘Gammon (@923)" LLS Gex 
247, 254 S. W. 296, 29 A. L. R. 607; 
City of Erie v. Public Service Com- 
mission (1924) 278 Pa. 512, 123 A. 
471; United North & South Oil Co. 
v. Meredith (Tex. Civ. App. 1924) 
258 S. W. 550; Wright vy. Carter 
Oil Cor (19/28) 197 Oki 265, 22023 
835; Hart v. Associated Oil Co. 
(Tex. Civ. App: 1924) 262 S> We 
506; Hogg v. Magnolia Petroleum 
Co. (Tex. Com. App. 1924) 267 S. 
W. 482; Queen v. Turman (Tex. 
Civ. App. 1921) 241 S. W. 786; 
American Refining Co. v. Tidal 
Western Oil Corporation (Tex. Civ. 
App. 1924) 264 S. W. 385; Allies 
Oil Co. v. Ayers (1922) 152 La. 19, 
92 So. 720; Associated Oil Co. v. 
Hart (Tex. Com. App. 1925) 277 S. 
W. 10438. The cases cited are some 
of those where the court expressly 
says that a landowner has powers 
to create legal interests in oil and 
gas apart from the land. Of course, 
every lease or conveyance recog- 
nized and declared valid by a court 
is a recognition of the landowner’s 
legal powers to transfer his interest 
in oil and gas. 


§ 39 DISTINCTION BETWEEN GRANT AND LEASE 111 


a total separation of all of the landowner’s legal interest in the oil and 
gas under his land, and those where less than the total legal interest 
in oil and gas is created in another. The first class is created by deed 
or grant of the oil and gas, or a deed or grant of the land with an ex- 
pressed intent therein to retain all of the legal interest in the oil and 
gas. The second class is the ordinary lease for production. 


§ 39. Distinction between the grant of a separate interest in oil 
and gas and a lease for production 


It has always been a difficult question in the construction of grants 
of interests in minerals to determine whether a particular operative 
act amounts to a conveyance of all of the grantor’s interest in the miner- 
als under his land, or is merely a lease for production, or what is 
sometimes called a mining license. The true distinction lies, not in 
the name given the particular instrument, but in the legal relations 
created by it. If a landowner by a particular operative act transfers 
all of his legal interest in perpetuity in the oil and gas under his land 
to a grantee,-or conveys the land and reserves or excepts therefrom 
his legal interest in the oil and gas, such separate legal interest is clear- 
ly distinguishable from the legal interest created by a lease for pro-. 
duction. In the first instance, the one who has the separate interest 
has all of the legal relations that the original landowner had before the 
separation. He owes no duties to the owner of the land to drill, or 
to pay rent or royalties. He is privileged to drill and take the oil 
and gas, and he has rights that others shall not take them by operations 
en the land; but he is under no duties himself to take them, and has 
no liabilities of loss of his interest if he does not exercise his privileges 
of taking them. Of course, he has liabilities that others may take them 
by operating on adjoining lands, and liabilities that others may acquire 
the privilege of taking them by the principle of adverse possession. 
The interest of the lessee, although on first impression it may appear 
to be very similar, because he has privileges to take and rights that 
others shall not take, is very different. The lessee’s privileges of tak- 
ing are limited by the duration of the lease. He has, under the or- 
dinary lease, duties to test the land within a stated or a reasonable 
time, duties to pay rental for delay in drilling, duties to drill sufficient 


Lt? LANDOWNER’S POWERS AND LIABILITIES Ch. 6 


wells to reasonably develop the property, duties to drill offset wells 
to prevent drainage by wells on other lands, and duties to pay rents 
and royalties. Furthermore he has liabilities, depending upon the 
terms of the lease itself, that the lessor may terminate the lease at his 
election for breach of these duties. 

While the legal interest of one who has a separate estate in fee in 
oil and gas or other minerals under a particular tract of land is dis- 
tinguishable from the interest of one who has an oil and gas lease, 
or mining license, it is not easy to find an accurate and simple test by 
which it can be determined that a particular instrument creates an 
interest of one kind or the other. It is sometimes stated as a rule that, 
if it is apparent from the instrument that the grantee is merely to have 
privileges of entering upon the land and removing oil and gas or other 
minerals, then the instrument does not create a separate interest in the 
minerals apart from the land itself, but only a mining license or lease, 
and that title to the minerals themselves does not pass until they are 


removed from the earth and reduced to personal property.” 


2Luman v. Davis (1921) 108 
Kan. 801, 196 P. 1078; Shepherd 
v. McCalmont Oil Co. (1885) 38 
Iehohol (ON, We Be 40 Ce alo Ore 

An agreement giving one the 
right to occupy so much of certain 
land as is necessary in prosecuting 
the work of finding and producing 
oil and minerals, including the erec- 
tion of buildings and machinery, 
and the building of roads, this right, 
unless abandoned, to continue to the 
lessees, their heirs, executors, ad- 
ministrators, and assigns, for the 
term of 20 years, or ‘‘as long as said 
parties of the second part use it 
for the purpose of producing oil or 
minerals or gas,’ is a lease. Mc- 
Elwaine v. Brown (Pa. 1887) 11 A. 
453. 

A landowner, in consideration of a 
sum paid and a further sum to be 
paid out of the oil obtained, leased 
the “right and privilege of prospect- 
ing, examining, and searching” for 


Such a 


coal, oil, or other minerals, and ‘‘the 
right and privilege to dig, excavate, 
and bore’’ for them, if found, and 
to remove them, with the use of 
as much wood and coal as might be 
required to operate the machinery 
in the oil wells. Oil had been dis-. 
covered in the vicinity, and there 
had been at least two wells put 
down on the premises, and the ex- 
istence of coal was well known. Oil 
was produced in paying quantities 
from some of the wells dug, and the 
additional compensation was paid, 
and the operations continued for 
several years. Fifteen years there- 
after the premises were abandoned. 
No mines were opened for coal, and 
no use was made of the premises by 
the parties nor their successors, ex- 
cept for the purpose of prospecting 
and pumping oil, and the premises 
were subsequently conveyed ‘“‘sub- 
ject to such restrictions and leases 
as are now held upon said prem- 
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It is very true that in- 


tention, as expressed in the instrument, must be the test; but the 


difficulty is in finding the intention. 


In some cases the courts have 


found that a leasehold interest was intended to be created, rather than 
a separate interest in the minerals, on the ground that the initial 
consideration was nominal and there was a provision for the payment 
of royalties.3 The duty to pay royalties carries with it by implication, 


ises.”” Held that, interpreting the 
instrument in the light of the then 
existing conditions, it was a lease 
for oil, gas, and salt purposes, and 
not a deed conveying, in fee simple, 
the minerals under the land. Mc- 
Millin v. Titus (1909) 222 Pa. 500, 
72 A. 240. 

3 Caldwell v. Fulton (1858) 31 
Pa. 475, 72 Am. Dec. 760; Funk v. 
Haldeman (1867) 53 Pa. 229. 

Where one owning a large tract 
of land grants, bargains, and sells 
part of it, and for himself, his heirs, 
executors, and administrators, cove- 
nants, promises, grants, and agrees 
with the grantee, his heirs, and as- 
signs, that he and they. may dig, 
take, and carry away all iron ore 
to be found within the ungranted 
part of the tract, paying so much a 
ton, this is not a grant of the ore, but 
of a right or privilege to dig, take, 
and carry away ore to be found, and 
no property accrues in the ore until 
the privilege has been exercised. 
Grubb v. Bayard (1851) Fed. Cas. 
No. 5,849, 2 Wall. Jr. 81. 

A deed granting, by the use of 
appropriate technical terms, all the 
oil and gas under a tract of land, 
together with the exclusive right to 
enter thereon at all times for the 
purposes of drilling and operating 
for oil and gas, but limiting the es- 
tate to a term of seven years and 
as much longer as oil or gas may 
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be found thereon in paying quanti- 
ties, stipulating for the payment of 
commutation money for delay in 
drilling, denominating it rental, and 
providing for the delivery into pipe 
lines, for the grantor, of one-eighth 
of all the oil produced and saved 
from the premises, and also for pay- 
ment of a yearly rental for every gas 
well from which gas is transported 
and used off of the premises, does 
not pass the title to the oil and gas 
in place, but is in legal effect a min- 
ing lease, and the title to the oil 
and gas in place remains in the 
grantor. Toothman v. Courtney 
(1907) 62 W. Va. 167, 58 °S. HB. 
915. 

A grant of minerals in land for 
a term of years, the lessee to pay a 
royalty, but not obligating him to 
prosecute mining operations beyond 
starting a well, does not transfer 
title to the mineral, and need not 
be recorded or listed for taxation in 
order to be valid. Finch v. Beyer 
(1915) 94 Kan. 525, 146 P. 1141. 

A contract granting for a term of 
years all the gas or oil under cer- 
tain land, excepting and reserving 
to the grantee a certain part of the 
minerals produced, and providing 
that all wells drilled on the land 
should be drilled within three 
years, was in effect a lease, and as 
such was governed by the same 
rules of law as general leases for 
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if not otherwise, a duty to test and develop the premises and produce 
the mineral. ‘Thus from this one provision, in doubtful cases, may the 
intention of the parties to make a lease for mining purposes be gather- 


ed. But a provision for the payment of royalties, without other evi- 


dence, can hardly be an accurate test, for that provision may be merely 
a means of payment for an absolute separate interest.* 

In other cases the courts have attempted to use the words of the 
granting clause as a test of the grantor’s intention in the matter of the 
estate or interest created. ‘Thus, where the words “grant, bargain, 
sell, and convey” are used in reference to oil and gas, or other minerals, 
and words of inheritance are.added, it is often held that it is presumed 
that the parties intended these words to have their ordinary legal ef- 
fect, which is to vest the grantee with an absolute estate in fee in the 
minerals mentioned.> The Texas Court of Civil Appeals followed 
this principle in several cases. The result of these holdings was that, 


land. Ohio Oil Co. v. Kelley (1895) 
G) Olswiey (Orbs Cir, 18%, tall, @ (Oy Te, 1D) 
470. 

An instrument in terms granting 
all the oil, gas, coal, and asphaltum 
under described land, but which 
was denominated a lease, had a defi- 
nite term of 15 years, and provid- 
ed, in addition to a cash payment, 
for a royalty on all oil produced, 
held not a conveyance in fee of 
the mineral in place, but merely a 
lease. Moore v. Sawyer (C. C. 
1909) 167 FE. 826. 

The sale of a right to mine and 
take away iron ore at a stipulated 
price, the agreement to extend to 
the heirs and assigns of the parties, 
is not a grant of a corporeal inter- 
est. Grove v. Hodges (1867) 55 Pa. 
504. 

An instrument, while designated 
a lease, conveying the right to ex- 
plore for oil and gas for a period of 
99 years, or so much longer as oil 
and gas is found in paying quanti- 
ties, containing no provision for 
rentals or royalties applicable to or- 


dinary leases for oil and gas, held 
an absolute conveyance of oil and 
gas rights for the period named 
therein. Orr v. Murray (1923) 95 
OkIe 2016 2259) es sisar 

4 Hutton v. Carnegie Natural Gas 
Co, (Gug2) Si Pa. supers Ct, onioe 

The sale and conveyance of all 
the oil and gas on the farm was a 
severance of these minerals from 
the surface or the rest of the fee. 
Its operation, as to the estate con- 
veyed, was the same whether the 
consideration was a lump sum pay- 
able at once, or in installments, or 
was in the nature of a royalty on 
the oil and gas produced and re- 
moved. The fact that the purchase 
money was payable in royalties in- 
stead of at one time did not change 
the character of the sale to that of 
a lease. In re Prager’s Estate 
(1920) 74 Pa. Super. Ct. 592. 

540 C. J. 972. 

6 Texas Co. v. Daugherty (1915) 
MOM MOxe e226, ealiGisen Vie Wire lie mnte 
A. 1917F, 989. 

An instrument which, for a nomi- 


Sum.O1n & Gas 


ES ee 


§ 39 


DISTINCTION BETWEEN GRANT AND LEASE 


115 


although the grants were made for a nominal consideration and ex- 
pressly created most of the legal relations usually existing between oil 
and gas lessors and lessees, the interest of the grantee could not be 
terminated by abandonment, because that principle is inapplicable to 
absolute interests in land.?7_ These cases were reversed by the Supreme 


Court of Texas.® 


That court held that the type of instrument in 


question created a defeasible fee in the grantee, subject to be terminated 


nal consideration (presumably 
paid), ‘“‘granted, bargained, sold, 
and conveyed * * * all the oil, 


gas, and coal and other minerals’’ 
in a described tract of land with 
usual surface privileges, to have and 
to hold to the grantee, his heirs 
and assigns, on condition that it 
should be void if drilling was not 
commenced and prosecuted with due 
diligence within two years, but pro- 
viding that such forfeiture might 
be prevented by the payment of $10 
a year, and that the completion of 
a well should operate as a full liq- 
uidation of all rental for the re- 
mainder of the term, and that, if 
oil or other minerals should be dis- 
covered, the grant should be in force 
for 25 years from the time of the 
discovery and as much longer as oil 
or other minerals could be produced 
in paying quantities, and that the 
grant was not intended as a mere 
franchise, but as a conveyance of 
the property for the purpose men- 
tioned, when followed by a substan- 
tial performance of the drilling 
terms with the knowledge and ap- 
proval of the grantors at a consid- 
erable expenditure of money, vested 
in the grantee and his assigns the 
legal title to nine-tenths of the min- 
erals subject to the reserved royalty 
for the specified period, and not a 
mere leasehold right or option to 


prospect. Davis v. Texas Co. (Tex. 
Civ. App. 1921) 232 S. W. 549. 

Contract whereby owner “grant- 
ed, bargained, sold, and conveyed’”’ 
specified minerals ‘iin and under” 
described land to another, ‘‘to have 
and to hold forever,’ in considera- 
tion of the sum of $250 and a cer- 
tain portion of the royalties, and 
wherein it was agreed that the in- 
strument should have the effect ‘‘to 
sever all the minerals in or under 
said lands from the surface thereof 
and to sell and convey all such min- 
erals,’”’ held not merely a lease, but 
a conveyance of an indefeasible le- 
gal title to the minerals, if any, in 
or under the land. Hynson v. Gulf 
Production Co. (Tex. Civ. App. 
1921) 232 S. W. 878. 

7 Marnett Oil & Gas Co. v. Munsey 
(Tex. Civ.. App, 1921) 232 S. W. 
S67; Davis v. Texas Co. (Tex. Civ. 
App. 1921) 232 S. W. 549. 

8 Texas Co. v. Davis (1923) 113 
Tex. 321, 254 S. W. 304; Robinson 
v. Jacobs (1923) 113 Tex. 231, 254 
S. W. 309; Munsey v. Marnet Oil 
& Gas Co. (1923) 113 Tex. 212, 254 
S W. olts “Thomason v. Ham 
(1923) 113 Tex. 239, 254 S. W. 
316. See, also, Stephens County v. 
Mid-Kansas Oil & Gas Co. (1923) 
its Tex. 160;,254 S:. W. 290, 29 A. 
L. R. 566; Humphreys-Mexia Co. 
v. Gammon (1923) 113 Tex. 247, 
254 S. W. 296, 29 A. L. R. 607. 
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by the grantor upon breach of the grantee’s duties to test, develop, and 
operate the land,® which is, after all, no more than the interest created 


by the ordinary oil and gas lease. 


Thus it is seen that, in the attempt to determine whether a particular 
instrument was intended to create a separate interest in the oil and 
gas under a tract of land, or merely a lease of the land for oil and gas 
purposes, the safest method is to consider the instrument as a whole, 
with a view of determining what legal relations were intended to be 
created thereby.® If it is found that some of the principal relations, 


9 Under conveyance of oil, gas, 
and other minerals, in consideration 
of possible royalties and on condi- 
tion that if grantee discovered oil, 
water, or other minerals, the lease 
or conveyance should be effective 
for 25 years from the time of such 
discovery and as much longer as oil, 
water, gas, or other minerals could 
be profitably produced on the land, 
the contention that, on grantee’s 
completion of a well producing oil 
in paying quantities, he acquired an 
absolute, indefeasible title to the oil 
for 25 years and as much longer as 
paying production continued, which 
title could not be lost by abandon- 
ment, was untenable, for the grant 
passed only a determinable fee, 
with possibility of reverter to the 
grantor or his assigns, and aban- 
donment of mineral development 
and production would necessarily 
end the estate created by the grant. 
Robinson v. Jacobs (1923) 113 Tex. 
231, 254 S. W. 309. 

A grant of the right to go upon 
land and prospect for oil, gas, and 
other minerals, and to continue such 
operations as long as _ profitable, 
held not to convey an absolute fee- 
simple interest in the minerals in 
place, but a determinable fee con- 
ditioned upon the commencement of 
operatioms within a given period and 


a continuance of operations during 
productivity which terminated upon 
cessation of such activities by the 
lessees. Texas Co. vy. Davis (1923) 
113 Tex. 321, 254 °S. W. 304. 

Two minerals grants or contracts, 
given in consideration of royalties 
which could not accrue save through 
mineral production, held to convey 
title to corporeal property not ab- 
solutely but for mining purposes 
only, which title was incapable of 
enduring after abandonment of the 
contraets or abandonment of opera- 
tions for mineral discovery or pro- 
duction. Munsey v. Marnet Oil & 
Gas Co. (19:23) 113 Tex: 202, 254 
Sa Warrouere 

Conveyances of coal, oil, and gas, © 
etc., held grants of minerals in 
place for the single purpose of drill- 
ing and mining rights under which 
were lost by abandonment of op- 
eration particularly in view of a 
clause permitting grantees by sur- 
render of their grants to avoid fur- 
ther liability and render the grants 
“null and void and no longer bind- 
ing on either party.” Thomason y. 
Ham: (0923) Lis Mex 2397 2540s 
W. 316. 

10 “Lease”? whereby owner “sold 
and conveyed” the minerals in de- 
scribed land in consideration of a 
nominal cash payment and the 
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such as the duty to pay royalties, the duty to drill wells and develop 
-and operate the premises, which make up the legal interest of the 
lessee of a lease for oil and gas purposes, have been expressly created, 
it is safe to assume that the intention was to create a leasehold interest, 
and not a separate estate in fee." This may be a tedious process, but 


agreement of grantee to sink a des- 
ignated number of wells within a 
stipulated time, and whereby it was 
agreed that, in case the grantee “is 
unwilling to bore said wells, the 
said party of the first part shall 
have the right to bore same, pro- 
vided there shall be preserved to 
each well then bored by said S. 
[grantee] a surrounding territory 
of not less than seven acres of land,” 
held not to convey an indefeasible 
legal title to the minerals, but mere- 
ly to give grantee the right to ex- 
plore for the minerals and bring 
them to the surface. Marnett Oil 
& Gas Co. v. Munsey (Tex. Civ. App. 
1921) 232 S. W. 867. 

The question of whether a con- 
tract conveyed the minerals or mere- 
ly a right to explore for minerals is 
not necessarily determined from the 
language used by the parties to de- 
fine the legal effect of the instru- 
ment, but is to be determined by an 
examination of the entire instru- 
ment in the light of the circum- 
stances surrounding the contracting 
parties. Id. 

11'‘As illustrative of this method 
of determination of the nature of 
the interest created, see the follow- 
ing cases: Marnett Oil & Gas Co. 
v. Munsey (Tex. Civ. App. 1921) 
eres We SGTs. Orr vy Murray. 
(1923) 95 Okl. 206, 219 P. 333; 
Mound City Brick & Gas Co. Vv. 
Goodspeed Gas & Oil Co. (1910) 
83 Kan. 136, 109 P. 1002. 

A landowner, in consideration of 


one dollar, ‘fas well as the agree- 
ments hereinafter mentioned,” bar- 
gained, sold, and conveyed to plain- 
tiff’s assignor, his heirs and assigns, 
all the mineral, coal, iron ore, ore 
and potter’s clay, and other miner- 
als, etc., and all timber suitable for 
lumber on a certain farm described. 
The agreement required the grantee 
“to enter upon the land and make 
search for coal and other miner- 
als,” and, if they were found in such 
quantities as to justify him to work 
the same, then he was to pay $10 
per annum after the completion of 
a certain railroad, and on request, 
until mining was commenced or 
during the continuance of the agree- 
ment, ‘‘to apply on the payment of 
rent of coal, iron ore, or other min- 
erals, or oil first mined thereafter.”’ 
There was no provision as to how 
long the agreement should continue, 
nor any stipulation as to when the 
grantee should commence to mine, 
or how long he should continue. 
Held, that such agreement did not 
constitute a conveyance of the min- 
erals, timber, etc., to the grantee in 
fee, but constituted a mining lease, 
requiring the grantee to search for 
ores, etc., within a reasonable time. 
Tennessee Oil, Gas & Mineral Co. 
vy. Brown (1904) 131 F. 696, 65 C. 
C. A. 524. 

An instrument, granting ‘‘all oil, 
gas and other minerals found” in 
and under described land, together 
with right to enter, drill, operate, 
and do the things necessary to pro- 
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It is the same method by which the 


existence of the partnership, suretyship, insurance, and other legal 


relations are determined. 


§ 40. Beparate interests in oil and gas created by grant or by ex- 
ception or reservation 


A landowner may create a separate legal interest or estate in the 
oil and gas under his land, apart from the interest in the land itself, by 
a direct grant of the oil and gas, or by a grant of the land with an 


express reservation or exception of the oil and gas.1? 


duce, held not to sever and convey 
as real estate minerals deposited in 
the soil. Luman vy. Davis (1921) 
108 Kan. 801, 196 P. 1078. 

The owner of land, by a sealed 
and recorded agreement, granted 
and conveyed to A., his heirs, execu- 
tors, administrators, and assigns, 
the exclusive right of entering on 
the land, and of erecting buildings, 
etc., for the purpose of boring for 
oil, etc., but not to have possession 
of the land for any other purpose, 
A. to deliver to the owner’ one-tenth 
of all oil gathered, to commence 
boring within a year, or to forfeit 
all rights. Held a license, and not 
a conveyance of the oil. Shepherd 
v. McCalmont Oil Co. (1885) 38 
Jalil (GN X%)) BY 

12 Lovelace v. Southwestern Pe- 
trolemum (Co, (CrC. AG S20) 267) BY 
513; Morse v. Smyth (D. C. 1918) 
255 F. 981; Bodcaw Lumber Co. v. 
Goode (19/23) L160 Ark. 48) 254 Ss: 
W. 345, 29 A. L. R. 578; Mound 
City Brick & Gas Co. v. Goodspeed 
Gas & Oil Co. (1910) 83 Kan. 136, 
HOO Eee LOO SKcunt es svaelucirmyion 
(19105) 72 Kan. 60, 82 P. 459- 
Moore v. Griffin (1905) 72 Kan. 
164, Se 1. -30b, 4a RR AS NS) 
477; Graciosa Oil Co. v. Santa Bar- 


Where the oil 


Dara (909) bib Cal 140, SI9eeRe 
483, 210'. R.A. ON. S.)) 2a Scout 
vy. Laws (1919) 185 Ky. 440, 215 
Si We Sully Wo eAu las Ue 3 09) sn iscimicanich 
v. Magowan (1884) 6 Ky. Law Rep. 
99; Hoskins v. Northern Lee Oil 
& Gas Co. (1922) 194 Ky. 628, 240 
S. W. 377; Asher v. Gibson (1923) 
198 Ky. 285, 248 S. W. 862; Adams 
v. Elkhorn Coal Corporation (1923) 
199 Ky. 612, 251 S. W. 654° De 
Moss v. Sample (1918) 143 La. 243, 
78 So. 482; Calhoun y. Ardis 
(HOS), 4a ea sie SO Som soaise 
Frost-Johnson Lumber Co. vy. Na- 
bors Oil & Gas Co. (1921) 149) la: 
100, 88 So. 723; Allies Oil Co. v. 
Ayers (1922) 152 La. 19, 92 Sor 
720; Frost-Johnson Lumber Co. y. 
Salling’s Heirs (1921) 150 La. 756, 
91 So. 207; Murray vy. Allred 
(1897) 100 Tenn. 100, 43 S. W. 
300, 39° I WR. As 249) "Gig Ame 1Sis 
Rep. 740; Barker v. Campbell-Rat- 
cliff Land Co. (1917) 64 Okl. 249, 
L667 P, 468, BR. A. Deis Ake 
Ramey v. Stephney (1918) 70 Okl. 
87, 173 P. 72; Rich v. Doneghey 
(1918) 71 Okl. 204, 179 P. 928, 8 
A. L. R. 352; Kimbley v. Luckey 
(GEBALS))) /P} COvkal, Wally, ale) 12 928; 
Wright v. Carter Oil Co. (1928) 
97 Okl. 46, 223 P. 835; Mandle v. 
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and gas is granted, there is no need of expressing an intention to retain 
the land, for the simple reason that his legal relations in respect to the 
oil and gas are accessory to his legal interest in the land itself. But 
where the landowner grants the land, without expressing an intention 
to retain his legal interest in the oil and gas thereunder, that legal in- 
terest will pass with the land as accessory to it.18 


Gharing (1917) 256 Pa. 121, 100 
A. 5385; Hamilton v. Foster (1922) 
272 Pa. 95,116 A. 50; City of Erie 
v. Public Service Commission 
PLo24) 278 Pa. 512, 128 A. 4741; 
Hutton v. Carnegie Natural Gas Co. 
fto12) 652 Pa. Super. Ct. 376; 
States Oil Corporation v. Ward 
(Tex. Civ. App. 1920) 223 S. W. 
250; Lyles v. Dodge (Tex. Civ. App. 
1921) 228 S. W. 316; Marnett Oil 
& Gas Co. v. Munsey (Tex. Civ. App. 
1921) 232 S. W. 867; Hynson v. 
Gulf Production Co. (Tex. Civ. App. 
1921) 232 S. W. 873; Texas Co. v. 
Daugherty (1915) 107 Tex. 226, 
176 S. W. 717, L. R. A. ISITE, 9:89; 
Wallace v. Hoyt (Tex. Civ. App. 
1920) 225 S. W. 425; Caruthers v. 
Leonard (Tex. Com. App. 1923) 
254 S. W. 779; Donnell v. Otts 
(Tex. Civ. App. 1921) 230 S. W. 
864; Humphreys-Mexia Co. v. Gam- 
mon (19:23) 113 Tex. 247, 264 S. 
W. 296, 29 A. L. R. 607; United 
North & South Oil Co. v. Meredith 
(Dex. Civ. App. 1924) 258 S. W. 
550; Luse v. Parmer (Tex. Civ. 
App. 1920) 221 S. W. 1031; Hart 
vy. Associated Oil Co. (Tex. Civ. App. 
1924) 261 S. W. 506; Hogg v. Mag- 
nolia Petroleum Co. (Tex. Com. 
App. 1924) 267 S. W. 482; Asso- 
ciated Oil Co. v. Hart (Tex. Com. 
App. 1925) 277 S. W. 1043; Luse 
vy. Boatman (Tex. Civ. App. 1919) 
217 S. W. 1096; Preston v. White 
(1905) 57 W. Va. 278, 50 S. EB. 
236; South Penn Oil Co. v. Haught 


(LOLS) Td W. Va. Tab, Te S. Bi 
759; Freudenberger Oil Co. v. Sim- 
mons (1914) 75 W. Va. 337, 83 S. 
B. 995, Ann. ‘Cas. 1918A, 873; 
Snodgrass v. Koen (1918) 82 W. 
Va. 337, 96 S. BE. 606; Weaver v. 
Richards (1909) 156 Mich. 320, 120 
N. W. 818; Harris v. Cobb (1901) 
49 W. Va. 350, 38 S. BE. 559; Kiser 
v. McLean (1910) 67 W. Va. 294, 
67 S. E. 725, 140 Am. St. Rep. 948; 
Jackson v. Dulaney (1910) 67 W. 
Va. 309, 67 S. B. 795; Updegraff 
v. Blue Creek Coal & Land Co. 
CUSt4a) T4 We Vae 36, Sl 8S) 2B. 
1050; Jamison Coal & Coke Co. v. 
Carnegie Natural Gas Co. (1915) 77 
W. Va. 30, 87 S. BH. 451; Hale v. 
Grow (1921) 88 W. Va. 1738, 106 S. 
BE. 409; Ramage v. South Penn Oil 
Go. Gl9238) 94 W.Va. 8h, 118 S. B. 
GA ak Ay di. i. oOo. 

13 Taylor v. County School Trus- 
tees of Eastland County (Tex. Civ. 
App. 1921) 229 S. W. 670; Donnell 
¥. Otts, (Tex. Civ. App. 1921) 230 
S. W. 864. 

A conveyance of land without any 
reservation passes title to all the 
natural gas that exists in and that 
is obtained beneath the surface 
thereof, though it be gas that had 
escaped from adjoining land. Os- 
born vy. Arkansas Territorial Oil & 
Gas Go. (1912) 1038 Ark. 175, 146 
S. W. 122. 

An estate in fee in land carries 
with it all metals and minerals 
thereunder, unless the metals and 
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If in the grant or reservation of a separate interest in oil and gas 
the grantor does not expressly grant or retain such legal relations as 
are necessary for the production and operation of the land for oil and 
gas purposes, these relations are held to be created by implication.™4 


§ 41. Validity of grants and reservations of separate interests in 
oil and gas 


The validity of grants and reservations of separate interests in oil 
and gas is determined by the same rules that are applicable to the con- 


veyances of other interests in land.15 


minerals are excepted in the con- 
veyance, or have before been sever- 
ed in ownership, and the right 
thereto vested in some other person. 
Kincaid v. McGowan (1887) 88 Ky. 
91, 4 S. W. 802, 9 Ky. Law Rep. 
Sie ls! Ia. R.A. 2/89) 

Where a deed of land does not 
limit the estate conveyed, there be- 
ing no reservation or exception in 
it, it embraces all minerals there- 
under, as well as the surface. Rich- 
ards v. Potter (Ky. 1910) 124 S. W. 
850. 

14 Lovelace v. Southwestern Pe- 
trolewm Oo, CoC, Ave LOZ 0) cio He 
513; Squires v. Lafferty (1924) 95 
W. Via. 20%, 20S) B. S0s Smith vs 
Kerr (1924) 100 OKI. 162, 228 P. 
951; Henderson vy. Chelsey (Tex. 
Civ. App. 1925) 273 S. W. 299; 
Dietz v. Mission Transfer Co. 
(1890) 3 Cal. Unrep. Cas. 354, 25 
P. 423; Chartiers Oil Co. v. Cur- 
tiss (19L1) 34 Ohio Cir, Ct R106, 
judgment affirmed Curtiss v. Char- 
tiers Oil Co. (1913) 88 Ohio St. 
594, L106 N. BH. L058; Brancis y. 
West Virginia Oil Co. (1917) 174 
Caley wos G2) Beso. 

15 Cockerell v. Haynes (Tex. Civ. 
App. 1923) 255 S. W. 494; Gam- 
mon v. Humphreys-Mexia Oil Co. 


(Tex: Civ. App. 1921)) 244 S: Wwe 
162; Maynard vy. Gilliam (Tex. Civ. — 
App. 1920) 225 S. W. 818; Hover 
v. McNeill (1918) 102 Kan. 492, 
175 P. 150; Foster v. Runk (1885) 
109 Pa. 291, 2 A. 25, 58 Am. Rep. 
720. ; 

A conveyance of gas in its natural 
state in the land requires the for- 
malities of a conveyance of any oth- 
er interest in land. Osborn vy. Ar- 
kansas. Territorial Oil & Gas Co. 
(1902) LOS Ark Lith, 146) Saas 
122: 

Where deed conveyed land by gen- 
eral description and by metes and 
bounds, together with all rights, 
members, hereditaments, and ap- 
purtenances, with general covenant 
of warranty, an exception of* the 
minerals in place which parties 
clearly intended to make held not 
void for repugnancy. Associated 
Oil Co. v. Hart (Tex. Com. App. 
1925) 277 S. W. 1043. 

A reservation in a deed included 
“all manner of minerals, substances, 
coals, ores, fossils, and also all man- 
ner of compositions, combinations, 
or compounds of any or all of the 
foregoing substances.” Held, that 
the reservation was not void on the 
ground that it was as broad as the 
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-§ 42. When a grant or reservation of minerals includes oil and gas 


When a landowner expressly grants the oil and gas, or expressly re- 
serves the oil and gas from a grant of his land, the subject-matter of 
the grant or reservation cannot be questioned. Where, however, the 
grantor, instead of using the words “oil and gas” to indicate the sub- 
ject-matter of the grant or reservation, uses the term “minerals,” it 
at once becomes a question as to whether oil and gas were intended 
to be included. The word “mineral” is not a definite term, and its 
meaning must necessarily depend upon the intent with which it is 
used.4® In a restricted and scientific use of the term, oil and gas 
are not minerals, but are hydrocarbon compounds.!* It is only in a 
broad sense, if all matter be divided into animal, vegetable, and min- 
eral, that oil and gas may be termed minerals, since they are neither 
animal nor vegetable.48 Some courts have reached the conclusion that 
oil and gas are minerals on the ground that the term “mineral” includes 


grant, so as to pass the whole prop- 
erty to the grantee and leave to the 
grantor no rights subject to lease. 
Foster v. Runk (1885) 109 Pa. 291, 
2A. 25, 58 Am. Rep. 720. 

16 Rock House Fork Land Co. v. 
Raleigh Brick & Tile Co. (1918) 83 
WwW. Va. 20, 97 S. BH. 684, 17 A. 
L. R. 144; Barnard-Argue-Roth- 
Stearns Oil & Gas Co., Ltd., v. Far- 
quharson [1912] A. C. 864, Ann. 
Cas. 1913B, 1212; Silver v. Bush 
£1906) 213- Pa. 195, 62 A. 882. 

Under the settled law of West 
Virginia that the word ‘“‘mineral’’ 
is not capable of a detinition of 
universal application, but is suscep- 
tible of limitation according to the 
intention of the parties using it to 
be ascertained from the language of 
the deed, the relative position of 
the parties, and the nature of the 
transaction, where a controversy 
over the title to land was settled by 
a conveyance of the land by one par- 


ty to the other, who was in occu- 
pancy of the surface, with a reser- 
vation of ‘all the minerals, min- 
eral substances, and oils of every 
sort and description,’”’ with the right 
to mine, bore wells, and use so much 
of the surface as required in operat- 
ing mines or wells, the reservation 
held to include natural gas. Din- 
gess v. Huntington Development & 
Gas Co. (C.. C. Ax U92ZL) 271 F. 
864. 

17 Webster’s Int. Dict.; 
pedia Brittanica; Barnard-Argue- 
Roth-Stearns Co., Ltd., v. Farqu- 
harson [1912] A. C. 864, Ann. Cas. 
1913B, 1212; Carothers v. Mills 
(Tex. Civ. App. 1921) 233 S. W. 
155. 

18 Barnard - Argue - Roth - Stearns 
Co., Ltd., v. Farquharson, [1912] 
ASG. S64, Ann Cas, 19138; 1212; 
Silver v. Bush (1906) 213 Pa. 195, 
62 A. 832. 


Encyclo- 
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every inorganic substance extracted from the earth for profi 
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It becomes apparent that, in construing the word “mineral” where it 
is used in an instrument of conveyance, it is necessary to determine 


the intention with which the term is used.”° 


19 Hext v. Gill (1872) L. R. 7 Ch. 
699; McKinney v. Central Ken- 
tucky Gas Co. (1909) 134 Ky. 239, 
1210S: W. 314, 20 Amn. Cas: 9:34, 
note; Sult v. A. Hochstetter Oil Co. 
(1908) 68 W. Va. 317, 61S. H. 307; 
Horse Creek Land & Mining Co. v. 
Midkiff (1918) 81 W. Va. 616, 95 
‘SS. EH. 26. 

20 Barnard - Argue - Roth - Stearns 
Co., Ltd., v. Farquharson [1912] 
Awe Ca co4, Ann (Cass LO Mois elena. 
and note; Dunham vy. Kirkpatrick 
Gigisi2)) od!” Ras 36,47 Am, Rep: 
696; Preston v. South Penn Oil Co. 
(Cl@)als})), Hake} ee, Bil, BG AAS less 
Detlor v. Holland (1898) 57 Ohio 
Sie 402), 29 Ne BY 6910 40) Tenn AN 
266; Sult v. A. Hochstetter Oil Co. 
(AUS O)) Ge We Wale Sb, (1b Si 1B. sore 
Dingess v. Huntington Development 
we (CRI NCO, (C5 (a FX SAD) Birk wae 
864; Rock House Fork Land Co. v. 
Raleigh Brick & Tile Co. (1918) 83 
Wr Vials, 2105 Oi Semis (Okie clei Ae uate 
144; Scott v. Laws (1919) 185 Ky. 
AA) 2b Ss We Gia dis Ae dun Re S160) 
Murray v. Allred (1897) 100 Tenn. 
WOOS ABE TSA Wie ay, SE Il, Ty A, Belge 
66 Am. St. Rep. 740: use vy. 
Boatman (Tex. Civ. App. 1919) 217 
S. W. 1096); Luse v. Parmer (Tex. 
Civ App. W920) “220 SSW, oes 
Barker v. Campbell-Ratcliff Land 
Co, (£917) 64 OK, 24:9) 167 Pe 46st 
ToS, An WOWSAy 48:7 2" (GiladysiOity, 
Oil, Gas & Mfg. Co. v. Right of Way 
OU TCon (Ciiex, Civ. Apps Lodi) asi 
S. W. 171; Horse Creek Land & 
Mining Co. v. Midkiff (1918) 81 W. 
Va. 616, 95 S. E. 26; Hudson vy. Mc- 


From the fact that in- 


Guire (1920) 188 Ky. 712, 223 S. 
We, aolOms 7 A] To eRe AS iene 
tucky Coke Co. v. Keystone Gas Co, ~ 
(CC, A924 )) 2/916 aS 20): 

In Silver v. Bush (1906) 213 Pa. 
195, 62 A. 832, the tourt said: 

“The crucial question in all con- 
tracts is: What was the sense in 
which the parties used the word? 
‘Mineral’ is not per se a term of art 
or trade, but of general language, 
and is presumably intended in the 
ordinary, popular sense which it 
bears among English-speaking peo- 
ple. It may, in any. particular 
case, have a different meaning more 
extensive or more restrictive; but 
such different meaning should clear- 
ly appear as intended by the par- 
ties.” 

In McKinney’s Heirs vy. Central 
Ky. Natural Gas Co., 184 Ky. 28oF 
120 S. W. 314, 20 Ann. Cas. 934 
a decision by the Court of Appeals 
of Kentucky, this language was 
used: 

“It will be observed that gas is 
not specifically mentioned in either 
of the deeds, but in all of them the 
word ‘minerals’ is used, which coun- 
sel for the parties concede, when 
given its broadest meaning, includes 
natural gas. But the question to be 
determined is: What was the inten- 
tion of the parties to the deeds at 
the time they were made? Did the 
grantors understand at that time 
that oil and gas were minerals and 
would pass with the other minerals 
named in the conveyances, and did 
they intend to convey the gas? In 
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‘tention is regarded as the controlling element in the determination of 
the inclusion or exclusion of oil and gas in a grant or reservation of 
minerals, it is evident that there is bound to be much apparent conflict 
of authority; some courts holding that oil and gas are, and others that 


they are not, included. 


If, however, the cases are viewed from the 


standpoint of intention of the parties, they may be entirely consistent. 
The courts are practically unanimous in holding that oil and gas are 
minerals in the broad and general sense in which that term is used.*! 


other words, did the minds of the 
parties to the conveyances meet up- 
on the questions? Did the one un- 
derstand that he was conveying, and 
the other that he was purchasing, 
the gas thereunder? If not, the gas 
did not pass with the conveyances. 
The solution of this question de- 
pends upon the language used in the 
conveyances and the facts and cir- 
cumstances surrounding the parties 
at the time they made them.” 

In Carothers v. Mills (Tex. Civ. 
App. 1921) 233 S. W. 155, the court 
said: 

“In its broadest and _ scientific 
meaning, a mineral is any inorganic 
species having a definite chemical 
composition. However, in the light 
of the facts pleaded here, was it so 
regarded by the mass of mankind, 
and was it the ordinary acceptation 
of the term.at the time the deed in 
controversy was executed? If the 
popular and usual view of its mean- 
ing was different from its scientific 
significance, and it should be alleged 
and proven that the parties regard- 
ed it in the former sense, it would 
seem to be the just and fair rule to 
permit inquiry into the intention of 
the parties, and that it should con- 
trol, rather than any precise legal 
meaning. In the record it is shown 
that oil and gas were practically 
unknown in the section where the 


parties lived, and where the land 
was situated, at the date of the 
deed. There was also evidence that 
not only the grantees did not intend 
that the reservation should include 
oil and gas, but there is evidence 
tending to show, and sufficient to 
raise the issue, that the grantors 
did not so intend. There is evidence 
even tending to show that the gran- 
tors intended only to reserve gold, 
silver, and copper. It is not neces- 
sary to detail the evidence, but in 
the light of the facts shown in the 
record, and under the principle an- 
nounced in the authorities hereto- 
fore cited, we have concluded that 
the case should have gone to the 
jury, and that the trial court erred 
in peremptorily instructing a ver- 
dict. 

21 Brown v. Spilman (1895) 155 
U.S. 665; 26 Si Ck. 246,39 Lb. lid. 
804; Kansas Natural Gas Co. v. 
Haskell (C. C. 1909) 172 F. 5465; 
Osborn v. Arkansas Territorial Oil 
Go. (1912) 103 Ark. 175, 146 5. W. 
122; Isom v. Rex Crude Oil Co. 
(1906) L447 Gal G59, 82 PP. 317; 
Chino Land & Water Co. v. Ha- 
maker (1918) 39 Cal. App. 274, 
178 P. 738; Poe v. Ulrey (1908) 
233 Ill. 56, 84 N. E. 46; Watford 
Oil & Gas Co. v. Shipman (1908) 
233 Ill. 9, 84 N. E. 53, 122 Am. St. 
Rep. 144; Richmond Natural Gas 
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These decisions would seem to fix a common standard of meaning of the 
term, and it is a general rule, adhered to by a majority of the courts, 
that a conveyance or exception of minerals includes oil and gas,” 


Co. v. Davenport (1905) 37 Ind. 
App. 26, 76 N. BH. 5255 Rupel vy. 
Ohio Oil Co. (1911) 176 Ind. 4, 95 
N. BE. 225, Ann. Cas. 1913E, 836; 
Kahle v. Crown Oil Co. (1913) 180 
Ind. 131, 100 N. E. 681; Fairbanks 
v. Warrum (1914) 56 Ind. App. 
337, 104 N. BE. 983; 
Co. v. Freeman (1904) 68 Kan. 691, 
75 P. 995, 1 Ann. Cas. 403; Mound 
City Brick Co. v. Goodspeed (1910) 
83 Kan, 136, 109 P. 1002: Etail vy, 
Reed (1854) 15 B. Mon. (Ky.) 479; 
Etchison Drilling Co. vy. Flournoy 
(GUon2)) ei wae 442 oe Son esi 
Rives v. Gulf Refining Co. (1913) 
133 La. 178, 62 So. 623; Hughes 
v. United Pipe Lines (1890) 119 
N. Y. 423, 23 N. E. 1042; Wagner 
v. Mallory (1902) 169 N. Y. 501, 
62 N. HB. 584; Kelley v. Ohio Oil 
Co. (1897) 57 Ohio St. 3117; 49 N. 
Hi 309, .o9 M.A ULGbe GamAmMmenSt, 
Rep. 721; Northwestern Ohio Nat- 
ural Gas Co. v. Ullery (1903) 68 
Ohio St. 259, 67 N. BH. 494; Nona- 
maker v. Amos (1905) 73 Ohio St. 
163, 76 N. E. 949, 4 L. R. A. (N. 
S.)) 980, 112 Amo Stee Rep. 70s: 4 
Ann. Cas. 170; In re Indian Terri- 
tory Uluminating Co. (1914) 43 
Ok]. 307, 142 P. 997; Barker vy. 
Campbell-Ratcliff Land Co. (1917) 
COI 240) Gea Coie AG 
1918A, 487; Rich v. Doneghey 
CEILS) OTL OKI. 204, 177 Pi se 3 
A. L. R. 352; Kimbley v. Luckey 
(19L9) 72) Ol. B17, L79n aes ee 
Funk v. Haldeman (1867) 53 Pa. 
229; Appeal of Stoughton (1879) 
88 Pa. 198; Gill v. Weston (1885) 
110 Pa. 305, 1 A. 917; Hague vy. 
Wheeler (1893) 157 Pa. 824, 27 A. 


Lanyon Zinc. 


(14, 22 i R.A. V41, 37 Am? Ste 
Rep. 736; Blakley v. Marshall 
(2896) 174 Pa. 425, 34 A. 564s 
McIntosh v. Ropp (1912) 233 Pa. 
497, 82 A. 949; Whited v. John- 
son (Tex. Ciy. App. 1924), UG7ess 
W. 812; Texas Co. v. Daugherty 
(ond) 107 Tex. 226, L7G S) We wile 
i Ro A. LOL7H, 989s Murray 
Allred (1897) 100 Tenn. 100, 43 
S. W. 355, 39 i, R.A 249, 66 Aone 
St. Rep. 740; Williamson v. Jones 
(1894) 39 W. Va. 231, 19 S. E. 436, 
45 L. R. A. 222: Wilson v. Youst 
(1897) 48 W. Va. 826, 28 S. EE 
781, 39 i. Re A. 292: Haskellitva 
Sutton (1903) 53 W. Va. 206, 44 
S. E. 533; Rymer vy. South Penn 
Oil Co. (1904) 54 W. Va. 530, 46 
S. HE. 559; Warren v. Boggs (1918) 
83 W. Va. 89, 97 S. EB. 589; Pitts- 
burgh Gas Co. v. Ankrom (1918) 83 
W. Va. 81, 97 S. EB. 593; Stephens 
County v. Mid-Kansas Oil & Gas Co. 
(1923) 113 Tex. 160, 254 S. W. 290, 
29 A. L. R. 566; Humphreys-Mexia 
Co. v. Gammon (1923) 113 Tex. 
24%, Zb4 S. We. 2916, 29) A. Tueee 
607; Elliott v. Nelson (1923) 113 
Tex. 62, 251 S. W. 501; Hamilton 
v. Foster (1922) 272 Pa. 95, 116 
A. 50; Lovelace v. Southwestern 
Petroleum Co. (C. GC. A. 1920) 267 
F. 513; Scott v. Laws (1919) 185 
Ky. 440, 205 (8. 9W. 28) 28.Al ae 
369; Calhoun v. Ardis (1918) 144 
La. 311, 80 So. 548. 

22 Lovelace v. Southwestern Pe- 
troleum Co. (C. GC. A. 19120) 267 
518; Scott v. Laws (1919) 185 Keys 
MEU, LU Se Wars les A de, mee 369; 
Hudson vy. McGuire (1920) 188 Ky: 
(12, 228 8. W. 11041, 17 A, L. Re 
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anless from the language of the instrument, or from the facts and cir- 
“umstances surrounding the parties at the time of its execution, it is 
tound that the term was used in a more restricted sense.*3 

In Pennsylvania an early case decided that a reservation of all min- 
erals did not include oil and gas, because in the opinion of the court, 
according to the “standard of business men, using the language and 
zoverned by the ideas of everyday life,” minerals included only metallic 
substances.”* Later cases in the same jurisdiction have adhered to 
“his same view, not so much because the court was sure that in its 
ordinary sense the term “minerals” did not include oil and gas, but 
decauise the previous decision had become a rule of law upon which 
land titles in that state, were based.*® 

In accordance with the rule that intention controls, it has been held 
n several cases that oil and gas were not included in grants or res- 
=rvations of minerals, when from the language of the instrument, 
or from the facts and circumstances surrounding the parties at the 


148; Calhoun vy. Ardis (1918) 144 Oil & Gas Co., Ltd, y. Farquharson 


a. 311, 80 So. 548; Frost-Johnson 
Lumber Co. v. Salling’s Heirs 
(922) 150 La. 756, 91 So. 207; 
Murray v. Allred (1897) 100 Tenn. 
Teo, 40 S. B. 355, 39 L. R. A. 249, 
66 Am. St. Rep. 470; Luse v. Boat- 
man (Tex. Civ. App. 1919) 217 S. 
W. 1096; Luse v. Parmer (Tex. 
Giv. App. 1920) 221 S. W. 10381; 
Sult v. A. Hochstetter Oil Co. 
(1908) 63 W. Va. 317, 61 S. B. 307; 
Dingess v. Huntington Development 
@ Gas Co. (C. C. A. 1921) 271 F. 
864; Rock House Fork Land Co. 
Vv. Raleigh Brick & Tile Co. (1918) 
a W.Va. 20, 97 S. E. 684, 17 A. 
L. R. 144; Weaver v. Richards 
(1909) 156 Mich. 320, 120 N. W. 
818; Norman v. Lewis (1925) 100 
W. Va. 429, 130 S. BE. 913; Ken- 
tucky Coke Co. v. Keystone Gas Co. 
(C. C. A. 1924) 296 F. 320; El- 
liott v. Nelson (1923) 113 Tex. 62, 
251 S. W. 501. 

23 Barnard - Argue - Roth - Stearns 


T1912] A. CG. 864, Ann, Cas. 19135, 
1212; Detlor v. Holland (1898) 57 
Ohio St. 492, 49 N. E. 690, 40 L. R. 
A. 266; McKinney v. Central Ken- 
tucky Natural Gas Co. (1909) 134 
Ky. 239, 120 S. W. 314, 20 Ann. 
Cas. 934; Gladys City Oil, Gas & 
Mfg. Co. v. Right of Way Oil Co. 
(Lex. Civ; App. 1914) 137 Ss. Ww. 
Utils, Carothers y. Mills (Tex. Civ. 
App. 1921) 233 S. W. 155; Horse 
Creek Land & Mining Co. v. Mid- 
Kiff (1918) 81 W. Va. 616, 95 S. 
E. 26; Hudson v. McGuire (1920) 
Lee bey. Tie, 225. 8. WwW. 20d, 17 A. 
L. R. 148; Murphy v. Vanvoorhis 
(1923) 94 W. Va. 475, 119 S. E. 
297; Kentucky Coke Co. v. Keystone 
Gas Co. (C. C. A. 1924) 296 F. 320. 

24 Dunham v. Kirkpatrick (1882) 
101 Pa. 36, 47 Am. Rep. 696. 

25 Silver v. Bush (1906) 213 Pa. 
195, 62 A. 832; Preston v. South 
Penn Oil Co. (1913) 238 Pa. 301, 
86 A. 2038. 
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time of its execution, it was apparent that they did not have oil and 


gas in mind.6 


26 In Detlor v Holland (1898) 57 
Ohio St. 492, 49 N. EH. 690, 40 L. 
R. A. 266, the court said: 

“The conveyance in question is 
what is usually known as a mining 
right, and grants and conveys all 
of the coal of every variety, and all 
of the iron ore, fire clay, and other 
valuable minerals, in, on, or under 
the said lands. Do the words ‘oth- 
er valuable minerals’ include petro- 
leum oil? The deed of the mining 
right was made in February, 1890, 
and it must be construed in the light 
of the oil developments as they then 
existed in the vicinity of the lands. 
Francis G. Deaver, the grantor in 
the mining right, resided in Wiscon- 
sin, and there is nothing to show 
that he had any knowledge of the 
existence cf oil in or near these 
lands. Oil was then produced in 
small quantities within 10 to 20 
miles of the lands, but there is noth- 
ing to show that the parties to the 
conveyance had any knowledge 
thereof. Said mining right grants 
in perpetuity the right ‘of mining 
and removing such coai, ore, or oth- 
erminerals, * * * withthe right 
to use so much of the surface of the 
land as may be necessary for pits, 
shafts, platforms, drains, railroads, 
switches, sidetracks, ete., to facil- 
itate the mining and removal of 
such coal, ore, or other minerals, 
and no more.’ The incidents here 
granted are all such as are peculiar- 
ly applicable to the mining of min- 
erals in place, and not to such as 
are in their nature of a migratory 
character, such as oil or gas. Noth- 
ing is said about derricks, pipe lines, 


tanks, the use of water for drilling, 
or the removal of machinery used 
in drilling or operating oil or gas 
wells. * * * There is nothing 
to show that it was the intention 
of the parties that oil should be in- 
cluded in the word ‘minerals,’ and 
the easements granted in connec-— 
tion with the mining right, are not 
applicable to producing oil, and 
show that oil was not intended to be 
included in the conveyance. If it 
had been apt words would have been 
used to express such intentions.”’ 

In McKinney v. Central Kentucky 
Natural Gas Co. (1909) 134 Ky. 
239, 120 S. W. 314, 20 Ann. Casa 
934, the court held that natural gas 
was not included in a conveyance of 
“all minerals, such as coal, iron, sil- 
ver, copper, lead, bismuth, antimo- 
ny, zinc, or any other mineral of 
any marketable value,” on the 
ground that the words ‘any other 
minerals of any marketable value” 
were to be construed in connection 
with the minerals previously men- 
tioned and to be confined to min- 
erals of that character. The court 
likewise pointed out that the ease- 
ments accompanying the grant were 
inapplicable to the production of oil 
or gas. 

In Carothers v. Mills (Tex. Civ. 
App. £921) 233 Sl) We 5b. itewad 
held to be a question for a jury as: 
to whether oil and gas were intend- 
ed to be included in a reservation of 
“all mineral rights on said land, and 
the right and privilege to work the 
same at any time he (the grantor) 
desires.’”” This was on the ground 
that at the time of the conveyance: 
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§ 43. Nature of the legal interest in oil and gas created by deed, 
exception, or reservation 


It is well settled that a landowner has powers, by proper operative 
acts, to create separate and distinct legal interests in land and the oil 


oil and gas were practically un- 
known in the vicinity of the land. 

In Horse Creek Land & Mining 
Go. v. Midkiff (1918) 81 W. Va. 
616, 95 S. E. 26, oil and gas were 
held not to be within a reserva- 
tion ‘“‘excepting and reserving all 
minerals, coals, together with all 
necessary rights of way of ingress 
and egress to and from, over, 
through, or under said premises to 
mine, excavate, and transport the 
same, excepting a sufficiency of said 
coals for domestic use.”’ The court 
reasoned that the grantor, by the 
use of the term ‘“‘coals’’ immediate- 
ly following the term ‘‘minerals,”’ 
intended to thereby limit or restrict 
the meaning of the more compre- 
hensive term ‘‘minerals,’’ and that 
the only thing reserved was coal. 

In Gladys City Oil, Gas & Mfg. Co. 
vy. Right of Way Oil Co. (Tex. Civ. 
pp. 1911) 137 S. W. 171, it was 
held that where a right of way for 
railroad purposes was granted, ‘“‘to- 
gether with the right to take all 
stone, timber and minerals,’”’ did not 
confer on the grantee the privilege 
of taking oil and gas, but only gave 
it the privilege of using such min- 
erals as were necessary in the con- 
struction of the road. 

A reservation in a deed for land 
under general warranty, retaining 
all the oil privileges, including the 
leases under grantor to bore and 
mine on the land for minerals or 
petroleum, held not to reserve the 
title to the natural gas in the land. 
The word ‘‘minerals,’” as therein 


» person Hays.”’ 


used, cannot be construed to include 
natural gas. Murphy v. Vanvoorhis 
(1823) 94 W. Va. 476, 119 S. E. 
297. 

One Apperson Hays, owner of a 
tract of land, conveyed all the min- 
eral on the land, with certain tim- 
ber and mining rights, but reserving 
all the oil and gas therein. He aft- 
erward conveyed the land to a rel- 
ative without reservation. This 
grantee subsequently conveyed to 
another relative, ‘“‘excluding the, all 
the mineral on said land, excluding 
all the timber that belongs to Ep- 
Held, in view of ex- 
trinsic testimony showing that all 
parties had knowledge of the prior 
conveyance by Hays of mineral and 
timber rights, that it was the inten- 
tion to exclude from the second 
deed only what was covered by such 
conveyance, that the word ‘“‘miner- 
al’? was used and understood as. 
meaning the coal thereby conveyed, 
and that the oil and gas rights pass- 
ed to the second grantee. Kentucky 
Coke Co. v. Keystone Gas Co. (C. 
CG; A. 19224) ZIG ER 320: 

See, also, Barnard - Argue - Roth- 
Stearns Oil & Gas Co., Ltd., v. Far- 
quharson, [1912] A. C. 864, Ann. 
Cas. 19t3B, P2125 Ramage v. 
South Penn Oil Co. (1923) 94 W. 
Var Si, LS See diG2,; dl Ag ih, RR. 
1509; Barker v. Campbell-Ratcliff 
Land Go. (1917) 64 Ok 249, 167 
BY AGS, de R.A, USSSA, 487; Bure 
Hodge Lumber Co. vy. Railroad 
ands, Co; (Ug22) ib la, 19%, 94! 
So. 676. 


Ch. 6 


128 LANDOWNER’S POWERS AND LIABILITIES 


and gas thereunder. It remains to consider the true nature of the legal 
interest so created. The discussion in this section is limited to the con- 
sideration of the nature of the legal interest in oil and gas, where there 
~ is a total separation of legal interests in the land and in the oil and gas 
by a grant of the oil and gas, or a grant of the land excepting and re- 
serving the oil and gas, as distinct from the interest created by a lease 
for production. 

Granted that a landowner has powers to create separate interests in 
oil and gas by grant or exception, it naturally follows that he may cre-— 
ate such interests for years, for life, or in fee, and the courts so hold.*? 

The principal controversy as to the nature of the legal interest created 
by the types of operative acts now under consideration is whether the 
interest so created belongs to the ownership or the nonownership class _ 
In those jurisdictions where the courts say, in 
total disregard of their own decisions establishing legal relations in re- 
spect to oil and gas which lead to a contrary conclusion, that the land- 
owner owns the oil and gas, it is held that the legal interest created by 
grant or exception constitutes the holder thereof the owner of the oil 
and gas under the land.*8 Other jurisdictions, where the courts recog- 
nize that the legal relations of the landowner, because of the peculiar na- 


of property interests. 


27 Funk v. Haldeman (1866) 53 A. 1917F, 989; Humphreys-Mexia 
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Wi. 296, 29 A. LR. 6072 Gexas Co: 
v. Daugherty (1915) 107 Tex. 226, 
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Murray v. Allred (1897) 100 Tenn. 
LOO, 43S) Wb, Olly ae An 49) 
66 Am. St. Rep. 740; Harris v. 
Cobb (1901) 49 W. Va. 350, 38 S. 
H. 559; Snodgrass v. Koen (1918) 
82 W. Va. 337, 96 S. H. 606; Ham- 
ilton v. Foster (1922) 272 Pa. 95, 
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Service Commission (1924) 278 Pa. 
Bulezealicio: eA el, 

28 Texas Co. v. Daugherty (1915) 
L07, Tex, 228, 176 S. W. Win ta Re 


City of Erie v. Public. 


Co. v. Gammon (1923) 113 Tex. 


(247, 2548. W. 296, 29 A. L. R. 607; 


Stephens County v. Mid-Kansas Oil 
& Gas Co. (1923) 113 Tex. 160, 254 
S. W. 290, 29 A. L. R. 566; Pres- 
ton v. White (1905) 57 W. Va. 278, 
50 S. EH. 236. See, also, Murray v. 
Allred (1897) 100 Tenn. 100, 43 S. 
W. 355, 39 lL. R. A. 249, 66 Amun 
St. Rep. 740; Bodcaw Lumber Co. 
v. Goode (1923) 160 Ark. 48, 254 
S. W. 345, 29 A. L. R. 578; Moore 
v. Grifin (1905) 72 Kan. 164, 33 
P. 395, 4 L: R. A. (N. S.) 477: De 
Moss v. Sample (1918) 143 La. 248, 
78 So. 482; Calhoun y. Ardis 
(1919) 144 La. 311, 80 So. 548% 
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-ure of oil and gas, are such that he cannot be owner of the oil and gas 
inder the land, hold that the landowner cannot create a greater interest 
chan he himself has, and therefore the interest created by deed or ex- 
seption or reservation must necessarily be of the nonownership class.*® 
At appears, therefore, that the controversy as to the nature of the legal 
interest created by the landowner depends upon the interest which he 
has in the beginning. A criticism of either view would necessarily re- 
sult in a discussion of the whole controversy as to the nature of the 
Jandowner’s legal interest, which will be undertaken in a later chapter. 
It does seem necessary, however, at this time to point out briefly some of 
the processes through which these views have gained adherence of the 
courts. 

In some of the early oil and gas cases the courts, for one reason or 
another, said that oil and gas were minerals, a part of the realty, and, 
like solid minerals, a part of the land.8° These statements were repeat- 
ed many times in later decisions.34 That they are true cannot be doubt- 
ed. But the error creeps in when the courts begin to broaden the anal- 
ogy between oil and gas and solid minerals, to the extent of saying that, 
because oil and gas are like solid minerals in being a part of the land, the 
landowner owns them, becattse he owns the solid minerals. The direct 
application of this false analogy to the question of the nature of the le- 
gal interest created by an exception or reservation of oil and gas from 
a grant of land probably had its start in Murray v. Allred.** In that 
case the court was deciding whether or not a landowner had the power 
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388 Hun (N. Y.) 37; Frost-Johnson 
Lumber Co. v. Salling’s Heirs 
(1920) 150 La. 756, 91 So. 207; 
Nabors Oil & Gas Co. v. Louisiana 
Refining Co. (1922) 151 La. 361, 
91 So. 765; Shaw v. Watson (1922) 
151 La. 893, 92 So. 375; Lieber v. 
Ouachita Natural Gas & Oil Co. 
(1922) 153 La. 160, 95 So. 538; 
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30 Funk v. Haldeman (1866) 53 
Pa. 229; Stoughton’s Appeal 
(1879) 88 Pa. 198; Blakley v. 
Marshall (1896) 174 Pa. 425, 34 A. 
564. 

31 See cases cited in footnote 21 of 
this chapter. 

32 (1897) 100 Tenn. 100, 43 S. W. 
355, 39 L. R. A. 249, 66 Am. St. 
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to create a separate interest in oil and gas by a reservation of them ina 
grant of the land. ‘The question was decided in the affirmative, but the 
court unnecessarily, and perhaps unthinkingly, added that “one person 
may own the surface or the soil, and another the minerals and mines 
and metals, and even the water, and there may be different owners for 
several different strata under the earth.” 

In Moore vy. Griffin,3? where the question at issue was whether or not 
a clause in a deed of land reserving the oil and gas thereunder, subject to 
an existing lease, had the effect of retaining in the grantor his legal in- 
terest in the oil and gas, the court answered the question in the affirm- 
ative, but added, on the authority of Murray v. Allred, supra, that the 
“right retained by the exception is ownership of the minerals.” 

In Mandle v. Gharing** the court held that a provision in a deed of 
land excepting and reserving all of the oil and gas produced from a por- 
tion of it had the effect of reserving to the grantor his entire estate or 
interest in the oil and gas, but the court unnecessarily added that the 
grantor had “the same title to the oil and gas as he would have in the 
coal and other minerals, had they been reserved.” 

There was no issue in any of these cases calling for a decision as to 
the nature of the legal interest created by the reservations in the deeds, 
nor is there anything to show that the courts, at the time the above- 
quoted statements were made, had in mind the physical differences be- 
tween oil and gas and solid minerals. Although these cases are relied 
upon as authority for the proposition that the holder of a separate es- 
tate in oil and gas owns the oil and gas, the judges themselves did not 
know they were so deciding, and, if they did give the matter a thought, 
were misled by the false analogy to solid minerals. 

There are, however, some other outstanding cases, wherein the state- 
ments of the ‘courts to the effect that the holder of a separate property 
in oil and gas, created by grant, exception, or reservation, is the owner 
of the oil and gas, cannot be excused on the ground that the courts did 
not have brought to their attention the peculiar physical and economic 
facts of oil and gas, and the necessity of different legal relations in re- 
spect to them on that account. 


33 (1905) 72 Kan. 164, 838 P. 395, $4.(1917) 266 Pa. 121, 100 As 
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In Preston v. White °5 the question before the court was whether sep- 
arate interests of cotenants in oil and gas under a tract of land could be 
partitioned. The court held that, before the bill for partition could be 
maintained, it must be established that the cotenants had property inter- 
ests therein amounting to ownership.26 In reaching a conclusion that 
they did have such interests, the court was completely misled by the 
false analogy of oil and gas to solid minerals. It was urged upon the 
court that the peculiar legal relations of the landowner in respect to oil 
-and gas led to a different result, but the court insisted that this made no 
difference in the question before it. “If,” said the court, “it were a con- 
test between them and an adjoining owner, after production of oil 
on his land, then this character of oii and gas would be relevant; but it 
is not relevant in deciding the character of the ownership of the Bennett 
heirs in the oil and gas.” ‘This statement amounts to saying that, al- 
though a landowner does not have legal relations in oil and gas neces- 
sary to constitute him owner of them, he may create such an interest in 
his grantee. This, of course, means that, although a landowner has no 
rights that others exercise their legal privileges to take the oil and gas 


35(1905) 57 W. Va. 278, 50 S. 
E. 236. 

36 The court here said: ‘A party, 
to have partition, must have title, a 


ical objects; property as a legal in- 
terest in a physical object or the 
relations of physical objects existing 
because some person has an aggre- 


property in the thing. Have the 
plaintiffs an estate, a property, in 
the oil and gas? Do they own the 
oil and gas in their places in the 
earth? Or do they have a mere li- 
cense to develop oil and gas, with 
no property in the substance there- 
of, without ownership in the very 
oil and gas in place until they bring 
them to the surface?’’ 

It will be noticed here that the 
court uses the terms title, property, 
and ownership in a manner that can 
lead to nothing but doubt as to what 
is really meant. Did the court un- 
derstand title as meaning the evi- 
dentiary facts establishing the exist- 
ence of a legal interest in some phys- 
ical object, or the relations of phys- 


gate of multital legal relations in 
respect thereto, and as different 
from ownership, in that one may 
have sufficient legal relations to 
have property or a legal interest in 
a thing and at the same time not 
have sufficient relations in respect 
to it to be the owner thereof? 

See Hohfeld, Faulty Analysis in 
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from his land by operations on their own lands, such landowner may by 
deed or reservation create a separate interest in himself or another, and 
thereby destroy these legal privileges in his neighbors. ‘This is an aston- 
ishing result. If it were actually true, every owner of rich oil lands 
would grant his land, reserving the oil and gas, and then enjoin all neigh- 
boring owners from taking oil from their lands on the ground that they 
were draining his.3" 

In Texas Co. v. Daugherty 88 the operative act in question was more 
in the nature of an oil and gas lease than an outright grant of the oil and 
gas. ‘The question before the court was whether or not the legal inter- 
est created was taxable against the grantee as realty. The grantee’s con- 
tention was that, oil and gas being incapable of ownership while in the 
earth, the legal interest created by the instrument in question amounted 
to no more than “rights and privileges belonging to” the land within the 
terms of the Texas statute, and were therefore taxable as land against 
the owner of the surface, the grantor. The court insisted in turning its 
decision on the question of the capability of ownership of oil and gas in 
place, although it cited other authorities holding the question immaterial 
for the purpose of the decision. The court’s reasoning in the main is 
the same as that in Preston v. White, supra. The court said: 

“While they lie within the ground as a part of the realty, is the own- 
ership of the realty to be denominated, as to them, a mere license to 
appropriate, as distinguished from an absolute property right in the cor- 
pus of the land? With the land itself capable of absolute ownership, 
everything within it in the nature of a mineral is likewise capable of 
ownership, so long as it constitutes a part of it. If these minerals area 
part of the realty while in place, as undoubtedly they are, upon what 
principle can the ownership of the property interest, which they consti- 
tute, while they are beneath or within the land, be other than the own- 
ership of an interest in realty?” 

This is at once recognized as an elaborate statement of the false anal- 
ogy between land or solid minerals, on the one hand, and oil and gas, on 
the other. By logic of this sort one might just as conclusively prove 


37 This same error in reasoning 88 (19115) 107 Tex. 296, 176 So we 
was made by the Louisiana court in 717, L. R. A. 1917F, 989. 
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hat a landowner owns the air and sunshine above his land, or the water 
hat flows in a stream across it. Yet one noted writer has been so con- 
winced by its force that he says: “The reasoning of this case is unan- 
swerable, and the conclusions there reached are not only supported by 
rinciple, but are likewise upheld by the overwhelming weight of au- 
thority.’”’°9 

In a recent Texas case,*° where the question involved was whether or 
t the interest created by an oil and gas lease was separately taxable as 
interest in land, relying upon Texas Co. v. Daugherty, supra, the 
court said that it did not consider it an open question in that state 
“that gas and oil are minerals and realty, subject to ownership, sever- 
ance, and sale while embedded in the sands or rocks beneath the earth’s 
surface, in like manner and to the same extent as coal or any other solid 
mineral.” ‘This and other language of the opinion,*! as well as a num- 
ber of other opinions rendered at the same term of court,’” would seem 
to conclusively establish that the Texas courts are firmly fixed in the 


39 Veasey, The Law of Oil and Gas 


(1920) 18 Mich. Law Rev. 459. 


| See, 


also, Veasey, The Fugacious 
Character of Oil and Gas, and its 
Untoward Influence in the Decision 
of Oil and Gas Cases (1919) 13 Okl. 
State Bar Ass’n Reports, 29. 

40 Stephens County v. Mid-Kansas 


Oil & Gas Co. (1923) 113 Tex. 160, 


254 S. W. 290, 29 A. L. R. 566. 
41 After the above-quoted state- 


ment the court continued as fol-" 


lows: “The objection lacks founda- 
tion that gas or oil in a certain 
tract of land cannot be owned in 
place, because subject to appropria- 
tion, without the consent of the 
owner of the tract, through drain- 
age from wells on adjacent lands. 
If the owners of adjacent lands have 
the right to appropriate, without li- 
ability, the oil and gas underlying 
their neighbor’s land, then their 
neighbor has the correlative right 
to appropriate, through like meth- 


ods of drainage, the gas and oil un- 
derlying the tracts adjacent to his 
own. * * * Ultimate injury 
from the net results of drainage, 
where proper diligence is used, is 
altogether too conjectural to form 
the basis for the denial of a right 
of property in that which is not only 
plainly as much realty as any other 
part of the earth’s contents, but 
really of the highest value to man- 
kind and often worth far more than 
anything else on or beneath the sur- 
face within the proprietor’s bound- 
aries.” 
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view that, where a landowner grants or reserves the oil and gas by deed 
or by lease, if words of inheritance are added, the grantee or lessee be- 
comes owner in fee of the very oil and gas under the land. 

In those jurisdictions where the courts adhere to the view that the 
landowner has a property in, but does not own, the very oil and gas un- 
der the land, as he owns coal, the courts naturally hold that the interest 
created by a deed or exception of the oil and gas apart from the land 
belongs to the nonownership class. In Barker v. Campbell-Ratcliff 
Land Co.,43 the Oklahoma court said: “The real subject of the excep- 
tion and reservation in the deed here was the right to enter upon the 
land for the purpose of taking possession of the oil by mining and bor- 
ing for the same.” Unfortunately, two of the strongest adherents of 
the nonownership. view—that is, Indiana and Kentucky—have not had 
the question squarely presented. It is true that in the latter jurisdiction, 
in the case of Scott v. Laws * the court held that a deed of minerals in- 
cluding oil and gas created a separate estate in fee as distinguished from 
a mining lease or license. But the court did not decide in this case, as 
one writer seems to think,*® that the grantee became owner of the oil and 
gas in place. 

The Louisiana court has decided in a number of cases that the inter- 
est created by a grant of oil and gas, or a reservation of them in a grant 
of the land, does not create an interest of the ownership class, but a real 
right or servitude.4® By a statute in that state a servitude may be lost 
by nonuser for a period of ten years. 


43 (1917) 64 Okl. 249, 167 P. 468, 46 Frost-Johnson Lumber Co. vy. 
L. R. A. 1918A, 487. Salling’s Heirs (1920) 150 La. 756, 

Oil and gas, while in the earth, 91 So. 207; Nabors Oil & Gas Co. 
unlike solid minerals, are not sub- v. Louisiana Refining Co. (1922) — 
ject to ownership distinct from the 151 La. 361, 91 So. 765; Shaw v.. 
soil, and the grant of the oil, there- Watson (1922) 151 La. 898, 92 So. 
fore, is a grant, not of the oil that 3875; Lieber v. Ouachita Natural 
as the grantee may find. Garfield Gas & Oil Co. (1922) 153 La. 160, 
is in the ground, but of such a part 95 So. 538; Wetherbee vy. Railroad 
Oil Co. v. Champlin (1920) 78 Okl. Lands Co. (1923) 153 La. 1095, 97 
Oe SiON ee bulés So. 40; Wemple v. Nabors’ Oil & 

44 (1919) 185 Ky. 440, 215 S. W. Gas Co. (19238) 154 La. 483, 97 So. 
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45 Kulp, Cases on Oil and Gas Lands Co., supra, the court said: 
(1924) pp. 33, 38. “It is contended that recent experi- 
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In Bodcaw Lumber Co. v. Goode,4? where it was held that a landown- 
er had the power to create separate legal interests in oil and gas apart 
from the land by deed or exception, and that, once the severance was 
made, the interest in the oil and gas could not be lost by nonuser, the 
language of the opinion gives the impression that, in order to reach this 
conclusion, it was necessary to hold that the interest created was more 
than a servitude. Such was, of course, entirely unnecessary, for the 

rule in Louisiana that servitudes are lost by nonuser is purely statutory. 
There is no principle of the common law which permits the loss of servi- 
tudes by nonuser, other than the principle that nonuser may be evi- 
dence of an intention to abandon an easement. 

It is believed that much of the confusion and apparent contradiction 
relative to the nature of the legal interest created by grant or exception 
of oil and gas is due to the misuse of such terms as “property,” “title,” 
and “ownership.” ‘The nature of the landowner’s interest in oil and gas, 
and of the interest which he may create in others, is necessarily deter- 
mined by what the courts have held that he may and may not do, and 
what others may and may not do as against each other, in respect to the 
oil and gas under his land. In referring to the interest, some of the 
courts have said that the landowner or his grantee has a title in the oil 
and gas; others have said that he has a privilege to take them and that 
such privilege is exclusive, meaning thereby that he has a right that 


ence has demonstrated that these 
substances, in large measure, are 
confined to certain sands which re- 
main in place, or are incased within 
certain rock formations from which 
they can be drawn only by punctur- 
ing the cap rock or container. We 
are urged, therefore, to reconsider 
and to reverse the conclusions 
reached in Frost-Johnson Lumber 
Co. v. Salling, supra, and numerous 
other cases. However, even in their 
present contention, counsel do not 
deny that those substances possess, 
to some extent, the qualities men- 
tioned, but only in lesser degree 
than was formerly supposed. It is 
admitted that for a distance of ap- 


proximately 200 feet a contiguous 
proprietor may drain from under his 
neighbor’s land the oil, and from a 
much greater distance natural gas. 
If the present contention be true, 
it merely serves to modify in a 
limited degree the theory upon 
which the impossibility of exclusive 
ownership rested in those decisions. 
Even if we should admit the correct- 
ness of this position, we do not 
think it could change in principle 
the conclusions reached in those 
cases; hence we find no error in the 
ruling of the lower court.” 

47 (1923) 160 Ark. 48, 254 S. W. 
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others shall not take by operations on his land; and still others have 
said that he owns the oil and gas. It is believed that in most of these 
instances the courts meant about the same thing; that is, that the land- 
owner, although his legal relations in respect to oil and gas are not such 


that he may be said to own the oil and gas that is actually under his 


land, nevertheless has privileges of taking them and rights that others 
shall not take them, and that these relations create in him a property in- 
terest; that this property interest can be transferred to another in fee 
or for life.48 It is believed that in none of the cases, except in Louisi- 


ana, has it ever been really necessary for the courts to say whether this — 


interest is of the ownership or nonownership class; that is, jura in re 
propria, or jura in re aliena., 


§ 44. Expressed intention to retain legal interest in oil and gas as 
an exception or reservation 


- 


It is a settled rule of law, based on sound policy, that a grantor of land 
may retain his legal interest in the oil and gas thereunder by an expres- 
sion of intent to that effect in a deed of the land. But a troublesome 
question arises when an attempt is made to determine whether the reten- 
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reading of the following cases will 
disclose this fact. Preston v. White 
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Despite all of the contention in 
the Texas cases as to the nature of 
the landowner’s interest and the 
sureness with which that court 
states its conclusion that such in- 
terest is ownership, in Stephens 
County v. Mid-Kansas Oil & Gas Co. 
(1923) 118 Tex. 160, 264 Ss. We 
290, 29 A. L. R. 566, that court says: 
“Ownership of the gas and oil in 
place meant having the exclusive 
right to possess, use, and dispose of 
the gas and oil.’”’ 
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cion of this separate interest is effected by exception or reservation. In 
etermining this question, the use of the terms themselves are not con- 
rolling, but the courts look to the intent of the parties and the nature 
f the legal interest sought to be created.#® Under the definitions of and 
ndistinctions between “exception” and “reservation,” as stated in Shep- 
rd’s Touchstone,®° exception has the effect of withholding from the 
eration of the grant a particular portion of the land granted, and a 
servation merely provided for the return of a rent or service, regarded 
issuing out of the land granted; consequently the early English courts 
considered that neither an easement nor a profit could be effectively cre- 
ted by reservation or exception. To make it possible to operate an ease- 
‘ment in this manner, the English courts construed an attempted reser- 
vation as a regrant to the grantor by the grantee of an easement or 
profit. That the regrant might be effective to create a fee, it was held 
that the reservation must be to the “grantor and his heirs.” In this 
country it is very generally held that an easement or profit may be cre- 
ated by reservation, although the conveyance be by deed poll. 
jurisdictions the courts have held that they may, in case of quasi ease- 
ments, be created by exception.54 Regardless of the fact that words of 
inheritance are no longer necessary to create a fee-simple by deed, they 
are still necessary in some jurisdictions to create a fee by way of reserva- 
tion.” 

While the words “exception” and “reservation” are interchangeable, 
the operative acts are distinct and different. The distinction between 
the operative acts, as stated by Touchstone, is apt to be confusing. Ex- 
ception is defined in terms of physical objects; that is, “a part of the 
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(N. S.) 878; Claflin v. Boston, etc., 
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N. EB. 659, 20 L. R. A. 638. 
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thing granted.” Reservation, on the other hand, is defined in terms of 
legal interests, yet the interest spoken of as being newly created is des- 
ignated as a thing, again returning to terms of physical objects. No new 
physical thing is created by a reservation. An exception really amounts 
to the retention by the grantor of all of the legal relations which he had 
at the time of the grant in respect to a particularly described distinguish- 
able part of the total physical aggregate. In a reservation the “new 
thing” reserved from and arising out of the interest granted is merely 
a new and lesser aggregate of legal relations respecting the land granted, 
carved out of the larger and more beneficial group of relations which 
he formerly had. 

In solid mineral cases the courts have generally held, where one grants 
land and reserves or excepts the mineral under the land, that the sep- 
arate interest in the mineral is created by exception.53 The theory is — 
that the grantor retains all of his interest in a stratum of solid mineral, | 
as he does if he excepts an acre of the surface. Upon analogy to solid 
mineral cases, the courts have generally held in oil and gas cases that a 
reservation or exception of oil and gas creates a separate legal interest by 
way of exception. This can be supported on the theory that it is the 
intention of the grantor to retain all of his legal interest in respect to the 
oil and gas. 


§ 45. Loss of legal interest in oil and gas by adverse possession 
and nonuser 


It is well settled that, where there has been no severance of the legal 
interest in minerals under a tract of land, the landowner has liabilities 
that his interest in the minerals may be acquired by another through ad- 
verse possession of the land for the statutory period.5> ‘The same prin- 


53 Tiffany, Law of Real Property Ky. 612, 251 S. W. 654; Donnell v. 
(2d Hd. 1920) 1646, and cases Otts (Tex. Civ. App. 1921) 280 S. 
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ciple has been followed in respect to oil and gas.®* ‘This principle is 
based upon the theory that, until severance, the interest in the oil and 
gas or other minerals is accessory to the interest in the land, and what- 
ever destroys that interest destroys the interest in the oil and gas or other 


minerals. 


Where, however, there has been a severance of the legal interest 
in the minerals from the ownership of the land, it has been held as 
to solid minerals,®? and the same rule has been applied to oil and gas,58 
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that adverse possession of the land is not adverse possession of the min- 
erals or oil and gas, and does not defeat the separate interest in them. 
After severance, the holder of the legal interest in solid minerals or 
oil and gas may lose it by adverse possession of the minerals themselves, 
by the owner of the surface or a third party.5® As to what constitutes 
actual adverse possession of oil and gas sufficient, if persisted in for the 
statutory period, to acquire title to such separate interest the courts have 
had occasion to say but little. In Kiser v. McLean, the court said that 
for one in possession of the land to acquire a possession which would 
start the statute running he must drill wells. In Lyles v. Dodge,*! where 
the oil and gas had been reserved from a grant of the land, and a remote 
grantee drilled a well 300 feet deep for the purpose of securing water 
or oil, but later abandoned the effort, the court was of the opinion that 
such act was not sufficient to set the statute of limitation in operation. 
In Hoskins v. Northern Lee Oil Co.®* the court said: “The only way 
the statutes can be started running in favor of the surface holder, as 
against the owner of the minerals, is by the former taking actual posses- 
sion of the mineral under claim of right, by opening mines or wells and 
operating the same. When this possession has continued for the stat- 
utory period, title to the mineral by adverse possession is perfected. 
The opening of a coal bank or oil or gas wells, for the purpose of taking 
only a small quantity of the mineral for domestic purposes and not with 
avowed intention of acquiring title to the whole mineral estate, does not 
start the statutes running. In fact, the entry onto or into the possession 
of the mineral estate, in order to start the statutes of limitation running 
in favor of the claimant, must be accompanied with such open, notorious, 
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“nd adverse acts as would be sufficient to set the statutes running in favor 
»{ one in possession of the surface of the land.” 

In Louisiana a grant or reservation of the landowner’s legal interest 
m oil and gas creates a real right or servitude, which is held to be lost 
»y nonuser for a period of ten years under a provision of the Code of the 
state.® Loss of such interest by nonuser has been denied in other ju- 


-isdictions.** 
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CHAPTER 7 


SUMMARY AND CRITICISM AS TO NATURE OF THE LANDOWNER’S 
INTEREST 
§ 46. Introductory. 
47. Analysis of the landowner’s interest. 
48. Criticism. 


§ 46. Introductory 


In chapter 2 it was stated that the nature of the landowner’s legal 
interest in oil and gas, as in any other distinguishable part of the total 
physical aggregate land, should be determined by the aggregate of legal 
relations which the courts have, by actual decision, found to exist in re- 
spect to them, rather than by the roundabout process of comparing them 
with other substances and drawing therefrom conclusions as to the na- 
ture of the interest in them. It was proposed therein to make a study of 
the cases for the purpose of determining from the decisions of the courts 
what legal relations actually exist between a landowner and all other 
persons in respect to the oil and gas under his land. In the chapters 
that followed this study was made in some detail. A summary of the 
legal relations found to exist may perhaps be best stated through the 
medium of a supposed case. 


§ 47. Analysis of the landowner’s interest 


Suppose A and B are owners in fee of Blackacre and Whiteacre, re-_ 
spectively, adjoining tracts of land, and that beneath the surface of 
these tracts there is an oil and gas reservoir. ‘The question for determi- 
nation is the legal relations of A in respect to the oil and gas under 
Blackacre. If B, or any other person, enters or threatens to enter upon 
Blackacre and take the oil or gas therefrom, all courts hold that the 
threatened action may be restrained and that past injury may be com-— 
pensated in damages. Such act may amount to waste, trespass, or in- 
jury to the reversion of A, depending upon whether A’s interest is pres- 
ent or future and whether the act done is by a tenant or a stranger 


1See Chapter 3, supra, Landowner’s Rights. 
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These holdings of the courts establish the fact that A has legal rights 
that all other persons shall not enter on Blackacre and take the oil or 
was therefrom, and of course all other persons are under correlative du- 
cies not to so act. 

If A drills wells on Blackacre and takes oil or gas therefrom, but in 
«0 doing also drains a part of the oil or gas from Whiteacre, the adjoin- 
sng tract, all courts hold that in an action by B against A to recover 
Jamages for past injury or to restrain further operations B could not 
recover.” Such decisions establish that A has legal privileges to take the 
ail and gas from Blackacre by drilling wells thereon, even though in so 
loing he takes the oil and gas from Whiteacre, an adjoining tract, and 
‘hat all other persons, including B, the owner of the adjoining tract, 
ave, correlative no-rights that he so take the oil and gas. 

If B drills wells on Whiteacre and takes oil and gas therefrom, and 
nso doing takes a part or all of the oil or gas from Blackacre, all courts 
ikewise agree that in an action by A against B to recover past damages 
or to restrain further operations A could not recover. These decisions 
astablish that A has no-rights that B, any owner of an adjoining or 
rearby tract of land, take oil and gas from Blackacre by operations con- 
ducted on such adjoining land, Whiteacre, and that B, any adjoining 
ywner, has correlative privileges to take the oil and gas from under 
Blackacre by operations conducted on Whiteacre.® 

All landowners have duties not to so use their lands as to create a 
quisance, and these principles are applicable to A in the use of his land 
for oil and gas purposes. Additional duties, however, are placed upon 
A’ in respect to the use of his land for oil and gas purposes, arising out 
of the peculiar character of oil and gas. Some duties are fixed by stat- 
ute to protect the interests of the public and adjoining owners, and oth- 
ars by the decisions of the courts. All of such duties limit the manner 
of taking oil and gas rather than the amount that may be taken. Cor- 
relative to such duties in A there are rights in B and others. 

A has powers to destroy all or a part of his legal interest in the oil 
and gas under Blackacre and create new interests in others.5 These rela- 


2See Chapter 4, supra, Landown- 4 See Chapter 5, supra, Landown- 
2r’s Privileges. er’s Duties. 
8 See Chapter 4, supra, Landown- 5 See Chapter 5, supra, Landown- 
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tions are established by the decisions holding that A may by deed or ex- 
ception create separate interests in oil and gas, and by those holding that 
he may lease the land for oil and gas purposes. All other persons are, 
of course, under legal liabilities that A by the exercise of these powers 
destroy his own interest and create new interests in others. 

A has immunities that other persons destroy his legal interest in the 
oil and gas under Blackacre, and other persons have correlative disa- 
bilities to do so. A does not, however, have complete immunity from 
the destruction of his interest. All property owners are under liabilities 
that the state may take their property for the public good, and this 
principle is applicable to A’s interest in oil and gas. All persons are 
likewise under liabilities that others may destroy their property inter- 
ests by adverse possession for the statutory period, and this principle is 
likewise applicable to A’s interest in the oil and gas under Blackacre.® 
And furthermore A is under a legal liability that B, an adjoining own- 
er, may destroy his interest in the oil and gas by drilling wells on White- 
acre and through them draw the oil or gas from Blackacre. 

The foregoing legal relations between A, the owner of Blackacre, any 
tract of land, and all other persons, respecting the oil and gas under 
Blackacre, have been established by judicial decision and legislative en- 
actment. ‘The decisions of the courts upon these questions have been 
practically unanimous. This aggregate of legal relations which A has in 
respect to the oil and gas under his land determine the nature of his le- 
gal interest in them. It is by the decisions and legislative enactments 
which establish these relations that the landowner knows what he may 
or may not do, and what others may or may not do, in respect to the 
oil and gas. The difficulty and confusion arises when an attempt is 
made to give a name to this aggregate of legal relations which A has. 
That the interest that A, the landowner, has in respect to the oil and gas 
under his land, is property, there can be no doubt. He has beneficial 
legal relations with an indefinite number of persons in respect to them, 
and this is property. But does A own the very oil and gas under his 
‘land? It is submitted that he does not, for the reason that he has no- 
rights that any adjoining owner, B, may, by operations conducted on 
the latter’s land, take the oil or gas from A’s land. It is true that the 


6 See section 45, supra. 
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number and kind of legal relations one must have in respect to a particu- 
lar physical object before he can be considered to be the owner thereof 
have not been determined, but the legal relations one has with respect to 
a physical object may remove his interest as far from the invisible line 
between ownership and nonownership as to be clearly recognizable as 
being of one class or the other. Can one be owner of a physical object, 
uf others may take it away or destroy it, and the pretended owner have 
mo redress whatever? If A pretends to own a horse, and Y, any other 
jperson, takes the horse away, and X resorts to the courts, the agents of 
organized society, but is refused all relief, this decision establishes that 
Y, any person, may take the horse without violating X’s rights; in oth- 
er words, that X has no-rights that others take the horse. Can any one 
seriously contend that A ever owned the horse? A, the owner of Black- 
acre, is in the same situation in respect to the oil and gas under his land 
as X was found to be in respect to the horse. If X is not owner of the 
horse, certainly A is not the owner of the oil and gas under Blackacre. 


§ 48. Criticism 


The processes of judicial thought by which the courts have sought to 
‘determine the nature of the landowner’s legal interest in oil and gas 
have been of an entirely different nature, for the most part, than that 
suggested above. Instead of an analysis of the decisions themselves 
‘with a view of determining therefrom what legal relations have been 
‘declared to exist in respect to oil and gas, from the aggregate of which 
the nature of the landowner’s legal interest may be accurately deter- 
‘mined, they have sought to determine that interest by making compari- 
sons between oil and gas and other parts of the total physical aggregate 
land, the legal status of which are known, and from these analogies 
draw conclusions as to the nature of the legal interest in oil and gas. 
As has been previously shown, none of the analogies made can be whol- 
ly true, because the combination of physical and economic facts of oil 
and gas are unlike those of any substance with which they have been 
compared. It follows, therefore, that the conclusions resulting from 
such comparisons must necessarily be erroneous in part. Oil and gas 
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have been compared for this purpose to solid minerals, to water, and to 
wild animals, with the result that three different conclusions have been 
reached as to the nature of the landowner’s legal interest in them. ‘The 
first comparison results in a conclusion that he is an absolute owner; 
the second, that he is a qualified owner; and the third, that he has nei- 
ther property nor ownership. Because of these widely different results, 
one is forced to surmise that some of these conclusions may be wrong, 
and it would not be far from the truth to say of the courts as was said 
of the blind men of Indostan: 


“Though each was partly in the right, 
And all were in the wrong.” 
Before, however, being sure that the courts are all wrong, it is per- 
haps. well to examine the processes of reasoning by which they reach 
their conclusions. There are three types of cases wherein the courts 
-have been more prolific in statements as to the nature of the landown- 
er’s legal interest in oil and gas, namely, in contests between adjoining 
owners as to oil and gas;7 in decisions passing upon the constitutional- 
ity of statutes for the prevention of waste of oil and gas;*® and in cases 
where, for some reason or other, it seems necessary to determine the 
nature of the legal interest in oil and gas created by the landowner by a 
grant or exception of the oil or gas apart from the land, or by a lease 
of the land for oil and gas purposes.® 
In the first class of cases the courts actually decide what the land- 
owner may or may not do, and what others may or may not do, respect- 
ing the oil and gas under his land. These decisions and the legal rela- 
tions created by them are known. The reasons for these holdings are 
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he: peculiar economic and physical facts of oil and gas. But some of 
1e courts in earlier decisions, apparently not realizing the real force of 
hese reasons, which must have to some extent protruded themselves 
ato the courts’ consciousness, sought to justify their decisions by stat- 
ag that the landowner is privileged to take oil and gas from his own 
and regardless of the effect upon the oil and gas in his neighbor’s land, 
-ecause he is the owner of the oil and gas in situ. ‘The ownership idea 
was, of course, based upon an analogy of oil and gas to solid minerals. 
hus in Hague v. Wheeler! the Supreme Court of Pennsylvania said: 

“But the owner of the surface is the owner downward to the 
enter, until the underlying strata have been severed from the surface 
»y sale. What is found within the boundaries of his tract belongs to 
aim according to its nature. The air and water he may use. ‘The coal 
_nd iron and other solid minerals he may mine and carry away. The 
nil and gas he may bring to the surface in like manner, to be carried 
sway and consumed. His dominion is, upon general principles, as 
_bsolute over the fluid as the solid minerals.” 

If it were true that the landowner owns the oil and gas under his 
and, it would be a bad reason for the decisions of the courts in the 
ype of cases under consideration. If A takes oil and gas from B’s 
cand through wells drilled upon his own land, because he is the owner 
of the oil and gas under his own land, then likewise B must be the 
owner of the oil and gas under his land and could prevent A from 
aking it in any manner. The fallacy of this line of reasoning—that is, 
hat a landowner may take oil and gas from his neighbor’s lands 
hrough wells on his own, because he owns the oil and gas under his 
sand—was exposed in a Pennsylvania case 11 decided a few years after 
dague v. Wheeler, supra. In that case the plaintiff sought to enjoin 
he defendant from pumping oil from a well on the latter’s land be- 
ause it had the alleged effect of taking oil from the land of the plain- 
iff. The plaintiff based his action on the theory that he was owner of 
che oil and gas under his land, and that any taking by the defendant 
would be a violation of his rights.. The Pennsylvania court was forced, 
n this case, to recede from its former statement, and “conclude that the 
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property of the owner of lands in oil and. gas is not absolute until it is 
actually within his grasp, and brought to the surface.” 

It seems logical to conclude that, in all cases where ownership of 
oil and gas is given as a reason for the existence of legal privileges of 
a landowner to take oil and gas from his neighbor’s land through wells 
on his own land, either the reason is wrong or else the privilege 
does not exist. One must be discarded, and it must be the reason, 
for the existence of the privilege cannot be doubted. It is a regrettable 
fact, however, that the courts and other authorities continue to cite 
such statements as authority for the proposition that the landowner 
is the owner of oil and gas in situ. 

In the second group of cases above mentioned—that is, those wherein 
the constitutionality of statutes placing duties upon landowners and 
lessees not to waste oil and gas—the isstie was whether or not a land- 
owner has property in oil and gas within the meaning of the constitu- 
tional provision that property shall not be taken without due process 
or just compensation. In one of the early cases ¥* in which this ques- 
tion was raised the Indiana court compared oil and gas with. animals 
fere nature, and on the basis of this analogy reached the conclusion 
that the landowner has no property in oil and gas. On an appeal of 
this case to the Supreme Court of the United Statés, that court, 
through Mr. Justice White, pointed out the falsity of the analogy, and 
held that the landowner does have a property in oil and gas, in that 
he has an exclusive privilege to take the oil and gas from his land.!® 
Exclusive privilege merely means that he has a privilege of taking and 
rights that others shall not enter upon the land and take. ‘The consti- 
tutionality of the statute was upheld on the ground that it was neces- 
sary to preserve the property rights of all landowners and the interests 
of the public. In a later Indiana! case that court admitted its error 
in comparing oil and gas to animals fere nature, and held in accordance 
with the Supreme Court of the United States that the landowner 


12 State v. Ohio Oil Co. (1898) 14 Manufacturers’ Gas & Oil Co. v. 
150 Ind. 21, 49 N. E. 809, 47 L. R. Indiana Natural Gas & Oil Co. 
ING BATE (1900) 155 Ind. 461, 57 N. BE. 912, — 

13 Ohio Oil Co. v. Indiana (1900) 50 L. R. A. 768. 
Uy er 1 Ske ENS PA Otis ar, 2! Ibe 
Ed. 729. 
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aas property but not ownership. The principles enunciated by Jus- 
rice White in Ohio Oil Co. v. Indiana! have been applied in later 
cases by the same court and in some of the state courts® It is a 
regrettable fact that some judges fail to read carefully or to understand 
these decisions. ‘The Ohio Oil Company Case is often cited as au- 
thority for the proposition that the landowner has no property in oil 
and gas.1* It may be, of course, that the courts in making this dis- 
cinction do not distinguish between property and ownership. 

In a recent Montana case, involving the constitutionality of a statute 
Hesigned to prevent waste of gas by the manufacture of carbon black, 
che court refused to follow Ohio Oil Co. v. Indiana,!8 and stated that 
un that state the landowner owned the oil and gas in situ. To support 
this statement the court relied upon the maxim, “Cujus est solum, ejus 
est usque ad celum,”’ and those cases from other jurisdictions where 


er Loog) Le U.S, 190, 20'S. Ct. 
B76, 44 L. Ed. 729. 

16 Walls v. Midland Carbon Co. 
M2920) 254 U. S. 300, 41 S. Ct. 118, 
65 L. Ed. 276; -Manufacturers’ Gas 
& Oil Co. v. Indiana Natural Gas & 
il Co. (1900) 155 Ind. 461, 57 N. 
m. 912, 50 L. R. A. 768; Campbell 
v. Smith (1913) 180 Ind. 159, 101 
IN. E. 89; Higgins Oil & Fuel Co. 
v. Guaranty Oil Co. (1919) 145 La. 
a33, 82 So.-206, 5 A. L. R. 411; 
Louisville Gas Co. v. Kentucky 
Heating Co. (1909) 132 Ky. 435, 
111 S. W. 374; Commonwealth v. 
Trent (1903) 117 Ky. 34, 77 S. W. 
390, 4 Ann. Cas. 209; Fairbanks 
v. Warrum (1914) 56 Ind. App. 337, 
104 N. BE. 983; Richmond Natural 
Gas Co. vy. Davenport (1905) 37 Ind. 
App. 25, 76 N. HB. 525; Kahle v. 
Crown Oil Co. (1913) 180 Ind. 131, 
100 N. E. 681; Rupel v. Ohio Oil 
Go. (1911) 176 Ind. 4, 95 N. EB. 225, 
Ann. Cas. 19135, 836; Heller v. 
Dailey (1902) 28 Ind. App. 555, 
63 N. E. 490; Rich v. Doneghey 
(1918) 71 Okl. 204, 177 P. 86, 3 
A. L. R. 352; Lindlay v. Raydure 


(D. C. 1917) 239 F. 928, affirmed, 
Raydure v. Lindley (C..C. A. 1918) 
249 F. 675; Poe v. Ulrey (1908) 
233 Ill. 56, 84 N. E. 46; Watford 
Oil & Gas Co. v. Shipman (1908) 
233 Ill. 9, 84 N. BH. 53, 122 Am. St. 
Rep. 144; Rives v. Gulf Refining 
Co. €2913)) 133 la. 178; 62'So. 623; 
Cooke v. Gulf Refining Co., 135 La. 
609, 65 So. 758; Frost-Johnson 
Lumber Co. v. Salling’s Heirs 
(1920) 1b0-Llas 756; 92) So. 207; 
Nabors Oil & Gas Co. v. Louisiana 
Refining Co. (1922) 151 La. 361, 
91 So. 765; Shaw v. Watson (1922) 
151 La. 893, 92 So. 375; Wether- 
bee v. Railroad Lands Co. (1923) 
153 La. 1059, 97 So. 40. 

17 In a recent Kentucky case the 
court said: ‘‘While it is true that a 
man has no property in oil in the 
earth and not reduced to possession, 
the owner of an oil well has a prop- 
erty in the well.’’ Palmer Corpora- 
tion v. Collins (1926) 214 Ky. 838, 
284 S. W. 95. 

18 Gas Products Co. v. Rankin 
(1922) 68 Mont: 372, 207 P. 99s, 
24° A. ls: R208. 
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the courts on the basis of this same maxim or the analogy of oil and 
gas to solid minerals have said that the landowner owns the oil and gas 
in situ. ‘This opinion completely ignores the peculiar economic and 
physical facts of oil and gas and the legal relations resulting there- 
from, which differ from the legal relations in respect to other sub- 
stances. 

In the third group of cases—that is, those wherein the nature of the 
interest in oil and gas created by some operative act of the landowner 
is sought to be determined—the courts have inquired into the nature 
of the interest of the landowner for the purpose of throwing light up- 
on the nature of the interest created by him. ‘The courts, in some 
of these cases, have arrived at the conclusion that the landowner is_ 
the absolute owner of oil and gas in place, and from this assume that 
his grantee is likewise an absolute owner. ‘This first premise is reach- 
ed usually after a comparison of oil and gas to solid minerals. These 
cases are said to be supported by a long line of decisions. To proper- 
ly appreciate them as representing the weight of authority, it is peng 
haps better to begin with the first case. 

In Funk v. Haldeman,!® an early Pennsylvania case, wherein the 
question was the nature of the legal interest created by an oil 
and gas lease, the court, after expressing doubt as to the nature of 
the physical facts of oil and gas, elected to treat it as a mineral, saying: 

“If a mineral, it is a part of the land, and the right to take land, or 
any part of land, is not, strictly speaking, an incorporeal heredita- 
ment.” 

A few years later the same court, in Stoughton’s Appeal,?° on the 
authority of Funk v. Haldeman, said: 

“Oil is a mineral, and, being a mineral, is a part of the realty. Ig 
is like coal, or any other mineral product, which. in situ forms part of 
the land.” 

And again, in Blakley v. Marshall,”! the same court said: 

“As was said in Stoughton’s Appeal * * * and other cases 
in the same line, oil in place is a mineral, and, being a mineral, is a 
part of the realty.” 


19 (1866) 53 Pa. 229. and gas are minerals, and a part of 
20 (1879) 88 Pa. 198. the land or realty, see cases cited in 
21 (1896) 174 Pa. 425, 34 A. 564. footnote 21, section 42. 

For additional cases holding that oil 


3 48 CRITICISM 151 


It was no serious blunder for the courts to have said that oil and 
S are minerals, and like other minerals form a part of the realty. 
ut later cases have added that, because oil and gas are minerals and 
‘form a part of the land, the landowner has the same legal relations in 
respect to them that he has in respect to solid minerals; that is, own- 
rship.”* This line of reasoning seems plausible enough, if not care- 
ffully scrutinized. Does it logically follow that the landowner has the 
}same interest in oil and gas that he has in coal, simply because both 
!form a part of that total physical aggregate designated land? Water, 
; air, and space form a part of the total physical aggregate, land. Why 
}not assume that the landowner’s legal interest in respect to oil and gas 
iis the same as it is to them, or that the legal interest in coal is the 
Same as it is in water? The reasoning would be just as logical. But 


there are other reasons why the assumptions are not logical. ‘The 
‘courts in numerous cases have actually decided what a landowner’s 
legal relations are in respect to these various distinguishable parts of the 
total physical aggregate, land; that is, air, water, solid minerals, and 
oil and gas. They are all different. They are different, because dif- 
ferences in physical and economic facts have made necessary different 
rules of policy concerning them. Any conclusion that the legal interest 
in them is alike, made from a comparison of certain likenesses, is 
bound to be false, for the simple reason that the legal interests of the 
landowner in respect to them are not alike. 

Other courts, in attempting to determine the nature of the interest 
created by a grant or lease of oil and gas, have resorted to dictum of 
Justice Miller in Westmoreland Natural Gas Co. v. De Witt,** where 
he said: 


22 Murray v. Allred (1897) 100 reys-Mexia Co. v. Gammon (1923) 
Senn. 100, 43 S. W. 855, 39 L. R. L123 Tex. 247,:2b4 S. W. 296, 29 A. 
A. 249, 66 Am: St. Rep. 740; Pres- L. R. 607; Stephens County v. Mid- 
ton vy. White (1905) 57 W. Va. 278, Kansas Oil & Gas Co. (1923) 113 
50 S. E. 236; Moore v. Griffin Tex. 160, 2545S. W. 290, 29 A. L. R. 
(1905) 72 Kan. 164, 83 P. 395, 4 566; Bodcaw Lumber Co. v. Goode 
™ R. A. (N. S.) 477; Mandle v. (1923) 160 Ark. .48, 254 S. W. 
Gharing (1917) 256 Pa. 121, 100 345, 29 A. L. R. 578. 

AK 535; Texas Co. v. Daugherty 23 (1899) 130 Pa. 235, 18 A. 724, 
aes) LOe Tex. 226, 176 S.-W. 6 L. R.A. T31. 
717, L. R. A. 1917F, 989; Humph- 
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“Their ‘fugitive and wandering existence within the limits of a par- 
ticular tract is uncertain,’ as was said by Chief Justice Agnew in Brown 
v. Vandergrift2# * * * ‘They belong to the owner of the land, 
and are a part of it as long as they are on it or in it, and are subject to 
his control; but when they escape, and go into another’s land, or come 


under another’s control, the title of the former owner is gone. 


The 


possession of the land, therefore, is not necessarily possession of the 


gas. 


If an adjoining owner, or even distant owner, drills his own land 


and taps your gas, so that it comes into his well and under his control, 


it is no longer yours, but his.” 


This statement has been widely quoted and paraphrased as a correct 
statement of the nature of the landowner’s legal interest in oil and gas 
in situ.2® Tt has been declared to mean that the landowner has a quali- 

fied ownership of oil and gas. The courts in so doing have not, it 
| seems, realized that ownership is merely a term referring to an aggre- 
gate of legal relations, and denotes the number rather than the kind 
of such relations, nor that there is any fixed number of such relations 


beyond which ownership is absolute, instead of qualified. 


24 (1875) 80 Pa. 142. 

25 In Thornton, Law of Oil and 
Gas (3d Hd. 1918) § 20, it is said: 
“The owner of the surface is the 
owner of the gas and oil beneath it, 
but when they escape into the land 
of another he ceases to be the owner 
of them.’’ 

See also Brown vy. Spilman (1894) 
mod UW. Ss 66Gb, Wb SeeCt. 2b. «si9 
L. Ed. 306; Ohio Oil Co. v. Indiana 
(CORSO) alrere WW Si, AUS), BO Bye (Che, 
576, 44 L. Ed. 737; Kansas Natural 
Gas Co. v. Haskell (C. C. 1909) 
172 F. 545, where it is said that in 
all states but Indiana the owner of 
the land is considered the owner 
of the oil in situ; People’s Gas Co. 
Vier Mnyoltere (USS) PY alae wbevsl, 7%, Bal 
Nev EY 59), dG lua uki. eAW 14-4: p mone Aume 
St. Rep. 433; Townsend y. State 
(1897) 147 Ind. 624, 47 N. BH. 19, 
37 L. R. A. 294; 62 Am. St. Rep. 


When 


477; Williamson v. Jones (1894) 
39) Wee Va. Jol, LONS RR 436s 2b ele 
R. A. 222; Gerkins vy. Kentucky 
Salt: Co. (897) 100) Rey, 734, Sous 
W. 444, 66 Am. St. Rep. 370; Mur- 
ray v. Allred (1897) 100 Tenn. 100, 
235. Wie 8'bb; io9 das IR AG 2aGeaeia 
Am. St. Rep. 740; Osborn y. Arkan- 
sas Territorial Oil & Gas Co. (1912) 
103 Ark. 175, 146 S. W. 122; Ham- 
ilton v. Foster (1922) 272 Pa. 95, 
L6G AS 50); (Gity of Erie +.) Pubie 
Service Commission (1924) 278 Pa. 
ale, alls} 7X. 2h ale 

Petroleum and gas are minerals, 
and as long as they remain in the 
ground are a part of the realty, be- 
longing to the owner of the land, 
and are a part of it so long as they 
are on or in it or subject to his 
control. Lanyon Zine Co. y. Free- 
man (1904) 68 Kan. 691, 75 P. 995, 
1 Ann. Cas. 403. 
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oked at carefully, it will be found that Justice Miller has said no 
ore than that a landowner may take the oil and gas from his neigh- 
or’s lands by operations on his own land, and that such neighbor may 
o likewise. 

In Louisiana the court in recent cases has said that, because of the 
peculiar relations the landowner has in respect to oil and gas, he does 
aot own them, and that the interest he creates in respect to them in 
thers is not ownership.*® 

If the courts could be induced to consider the actual legal relations of 
he landowner in respect to oil and gas, which by their own decisions they 
ave declared to exist, in the determination of the nature of his legal 
interest, rather than resorting to false analogies and high-sounding but 
eaningless maxims, they would find that the legal interest of the land- 
“owner in these substances is the same in all jurisdictions, and if they 
»could be induced to use the terms property and ownership in their 
|proper senses they would find the landowner does have a property in 
oil and gas, but that he does not own them. 


26 Frost-Johnson Lumber Co. v. 
Salling’s Heirs (1920) 150 La. 756, 
91 So. 207; Nabors Oil & Gas Co. 
v. Louisiana Refining Co. (1922) 
151 La. 361, 91 So. 765; Higgins Oil 
& Fuel Co. v. Guaranty Oil Co. 
#1919) 145 La. 288, 82_So. 206, 
§ A. L. R. 411; Shaw v. Watson 
(1922) 151 La. 8938, 92 So. 375; 
Lieber v. Ouachita Gas & Oil Co. 


(1922) 153 La. 160, 95 So. 538; 
Wetherbee v. Railroad Lands Co. 
(1923) Bos La, LOGO, 9% ‘So... 405 
Wemple vy. Nabors Oil & Gas Co. 
(1923) 154 La. 4838, 97 So. 666. 
These cases follow the principles 
laid down in Ohio Oil Co. v. Indiana 
Cisaoy L277 U.S. 290, 204k. Ct. 
576, 44 L. Ed. 729, supra, footnote 
we. 
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CHAPTER 8 
LEGAL INTEREST CREATED BY OIL AND GAS LEASES 


§ 49. Introductory. 
50. Problems of interpretation. 
51. Classification of property interests. 
52. Distinction between lease and license. 
53. Lessee’s legal interest as corporeal or incorporeal. 
54. The legal interest of the lessee as real or personal property. 
55. Effect of discovery upon the nature of the lessee’s legal interest. 


§ 49. Introductory 


The types of operative acts, usually termed deeds or exceptions, 
whereby separate legal estates are created in oil and gas and the re- 
mainder of a tract of land, were discussed in a previous chapter. By 
those operative acts, it is recalled that the total interest of the land- 
owner respecting oil and gas is either granted away or retained, de- 
pendent upon whether the act is a deed or exception, and that there 
is a total separation of legal interests in the two distinct parts of the 
total physical aggregate designated land. Such operative acts are ina 
sense contracts, but upon a present consideration, and are fully exe- 
cuted upon both sides upon the inception of the contract. But such a 
type of legal interest, from the very nature of the subject-matter, is 
not a satisfactory one to the producer of oil and gas or to the land- 
owner. Doubt as to the actual existence of oil and gas under a par- 
ticular tract of land, or even if oil and gas are known to be present 
in the land, the uncertainty as to the quantity, cost of production, and 
its value, makes it entirely impracticable to fix a present consideration 
fair to either party. For these same reasons the oil or gas operator 
does not find it practicable to become owner of the land, or to invest 
large amounts in extensive holdings, the uses and profits of which he 
is not prepared to take advantage of. Nor, on the other hand, does the 
original landowner ordinarily operate his own land for oil and gas, 
for such is an industry within itself, for which he usually does not 
have the skill or capital successfully to conduct. Since it is not, as a 
ustial thing, profitable for the oil and gas operator to become the own- 
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r of land, have a totally separate estate in oil and gas, or for the land- 
owner himself to operate for oil and gas, it has been found necessary 
by some sort of operative act to create in the oil and gas operator such 
a type of legal interest in the land that he may lawfully explore and 
produce the oil or gas, and give as a consideration for this privilege a 
share of that produced, at the same time leaving the other beneficial 
use of the land, not inconsistent with that of the producer, to the land- 
owner. Such a type of operative acts are ordinarily called leases. 
Although they differ in many respects from the ordinary leases for 
lands or buildings, yet, out of respect for the usage arid convenience 
of the term, such operative acts will continue to be called leases 
throughout this work, 


§ 50. Problems of interpretation 


A major portion of the law of oil and gas has to do with the legal 
interest created by oil and gas leases. ‘This interest must necessarily 
be determined by the legal force and effect of these instruments. There 
are certain processes of reasoning by which the courts seek to deter- 
mine in a given situation what the legal relations of parties are to each 
other and to third persons. What may be perhaps indicated as the 
orthodox process of judicial reasoning is one wherein the classification 
process is used. Operative acts and legal interests created by them 
are classified and given certain names. ‘The basis of the classification 
of operative acts may be their form, subject-matter, or intent ex- 
pressed therein. The classification of legal interests has as its basis 
the common occurrence of certain aggregates of legal relationships. 
It is not always an easy matter to separate or distinguish the name of 
the operative act and the name of the legal interest created, for in some 
instances they are the same. When a given problem is presented to a 
court as to whether A has a certain right against B, and B owes to Aa 
correlative duty, the problem is usually solved by the courts viewing 
the particular operative act by which the right-duty relationship is al- 
leged to have been created, not for the purpose of determining whether 
or not the alleged relationship has been directly specified in the oper- 
ative act, but to determine whether the particular operative act is of a 
certain class of acts, and whether the legal interest created is likewise 


Ch. 8 


156 LEGAL INTEREST CREATED BY OIL AND GAS LEASES 


of a certain class in which the particular right-duty relationship is 
usually found. The law is filled with nice distinctions between certain 
types of operative acts and certain classes of legal interests, which 
every lawyer knows who has tried to find the exact test for the ex- 
istence of the relations of partnership, insurer and insured, principal 
and surety, principal and agent, landlord and tenant, bailor and bailee, 
trustee and cestui que trust, or when a remainder is vested or con- 
tingent, or when an easement, profit, or life estate is created. The 
distinction by which it is decided that a certain operative act or legal 
interest is to be classed in one, or another, of these groups may be a 
close one; but, once it is so classed, the court proceeds to determine 
the existence or nonexistence of the alleged right-duty relationship, on 
the grounds that the contract which the parties made, or the convey- 
ance which they executed, has been placed in a certain classification, 
and the legal interest created by such operative act creates a legal in- 
terest of a certain class, wherein the particular right-duty relation- 
ship does or does not exist. Suppose, for example, a question arises 
between B and the A Oil Company as to whether the A Oil Company 
is privileged to lay a pipe line across the land of B. The A Oil Com- 
pany presents a deed whereby B has purported to have granted the 
privilege claimed to X, and a second instrument whereby X has pur- 
ported to grant that privilege to it. A construction of the instru- 
ments alone would seem to evidence a clear intention that the oil 
company had the privilege claimed; but before this question can be 
answered the court must first determine the nature or name of the legal 
interest created by the first grant to X, for the purpose of determining 
whether or not X had the power to transfer his interest. If the in- 
terest created in X is found to be an easement in gross, then the oil 
company is not privileged to build and maintain the pipe line, because, 
the interest being an easement in gross, the grantee did not have 
powers of assignment, and therefore his assignee took nothing. The 
convenience of such a process of judicial interpretation must not be 
underestimated, but its dangers must not be overlooked. It may be 
that the policy upon which the rule that an easement in gross is non- 
assignable is entirely contrary to modern economic policy; but, if the 
judge finds the legal interest falls within that classification, he must, 
in absence of curative legislation, apply the rule. If there are many in- 
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tances where antiquated rules are enforced because of such a pro- 
«ess of judicial interpretation, undoubtedly the effect is to mitigate 
sagainst the keeping of law apace with modern social conditions. 
The dangers of such a process of judicial reasoning are perhaps more 
striking where the particular subject-matter in respect to which legal in- 
erests are sought to be created are new and peculiar in both physical and 
conomic facts, and where the litigants, primarily because of these 
peculiarities of the subject-matter, come before the courts with types 
of operative acts which do not exactly fit into any of the well-known 
classifications of the law. Such has been the nature of the problems 
of the courts in their attempts to decide controversies arising out of 


oil and gas leases. 


1 “Since the comparatively recent 


denominated deeds of conveyance.” 
Monaghan v. Mount (1905) 36 Ind. 


‘discovery and utilization of petro- 
‘Jeum and natural gas in this country 
-and in this state, the courts have 

had to deal with many controversies 
involving rights and obligations un- 
der contracts in which the interested 

parties and their counsel have 


App. 188, 74 N. E. 579. 

‘Added to this peculiarity (the 
physical characteristics of oil and 
gas) the custom of making such con- 
tracts greatly in advance of the de- 
mand for the product, the imprac- 


sought to adapt old forms and es- 
tablished principles to the new sub- 
ject-matter, and there is perhaps 
little occasion for wonder at the 
diversity of contracts which have 
come before the courts. Many of 
these contracts have assumed the 
form, in great part, of leases of land, 
a corporeal hereditament, suscep- 
tible of livery of seisin, upon which 
there may be re-entry upon forfei- 
ture of the estate therein, and which 
may be dealt within in litigation 
upon long-used and familiar prin- 
ciples. Sometimes the instruments 
in question have taken the forms of 
grants of incorporeal hereditaments, 
not susceptible of livery seisin, and 
sometimes provisions heretofore rec- 
ognized as peculiarly belonging to 
leases have been intermingled with 
provisions heretofore generally 
found only in instruments usually 


ticability of drilling until lines of 
transportation approach within 
reasonable reach, the delays, in the 
beginning of operations, secured by 
payment of a small sum, called rent, 
sometimes justifiable, and some- 
times unreasonable, and, merely for 
speculative purposes, the possibil- 
ity, and occasional practice, of ex- 
tracting the fluids from under lands 
through wells on the premises of 
another—the uncertainty of discov- 
ery, the large profits realized, the 
heavy expense of drilling the test 
well, the total loss of labor and 
expense in case of failure, these and 
other like considerations have led 
courts, long before the making of 
the contract involved in this suit, to 
place oil and gas contracts, on ac- 
count of the ‘known characteristics 
of the business’ in a class of their 
own.” New American Oil & Min- 
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The situations: in which courts bave been called upon to determine 
the nature of the legal interest created by oil and gas leases are many 
and diverse, involving practically all of the classifications of legal in- 
terests and of legal operative acts. Questions have been raised as to 
whether or not these instruments are deeds, leases, licenses, sales, or 
optional contracts. Questions have likewise been raised as to whether 
the interest created by them is corporeal or incorporeal, possessory or 
nonpossessory, jus in re propria or jus in re aliena, real or personal, 
or whether the relation of landlord and tenant has been created. The 
nature of the remedies of the lessee for the protection of his interests,” 


the taxation of the lessee’s legal interest,? the power of a guardian 


ing Co. v. Troyer (1906) 166 Ind. 
ANN, TT ING Be Ti). 

® Karns v. Tanner (1870) 66 Pa. 
297; Bartley v. Phillips (1897) 179 
Paw diib, 36) AL 2175) Hendenson =v. 
Herrell (1898) 183 Pa. 547, 38 A. 
1018; Chandler v. Hart (1911) 161 
(Cail, CO, alaly) les yal, Muon, (Ces, 
1913B, 1094; Union Petroleum Co. 
v. Bliven (1872) 72 Pa. 173; Bark- 
er v. Dale (1869) 3 Pittsb.. Rep. 
190, Fed. Cas. No. 988; Williams 
v. Fowler (1902) 201 Pa. 336, 50 
A. 969; Thomas v. Hukill (1890) 
31 “Pa. 298; 18) AS Siibs) Elicks) vy; 
American Natural Gas Co., 207 Pa. 
BO, OM ING Mi, Gi Ib, IR, AS AMS) 
Barnsdall v. Bradford Gas Co., 225 
Bas Boo, 14 AG eZ 2i6) Tees ite ARNE 
S.) 614; Garrett v. South Penn Oil 
Co. (1909) 66 W. Va. 587%. 66 S. BH. 
741; Priddy v. Thompson (1913) 
PA VEE IRM IPS OL CL UA MTS TEE 
lachny v. Galbreath (1910) 26 Okl. 
(tira, WAN Tees, oie Ibe IR, AN, (ONE. SL) 
451; Kelly v. Keys (1906) 213 Pa. 
295, 62 A. 911, 110 Am. St. Rep. 
547; WUindlay.v. Raydure (D. GC. 
1917) 239 F. 928; Raydure v. Lind- 
TOV AGLOMS) e2Z45= Ee Gib GHG OmeAn 
585; Guffey v. Smith (1915) 287 
WR TSE OS aksy is (Chee dae, a) wee shel. 


856; Gillespie v. Fulton Oil & Gas 
Cor WUDOS) ZsiG) MIs SSS. VZi0G ee esiG 
N. E. 219; Watford Oil & Gas Co. v. 
Shipman (1908) 233 Ill. 12, 84 N. 
E. 58,122 Am. St. Rep. 144; Ewert — 
v. Robinson (C. C. A. 1923) 289 RB, 
(ONDE is) NG Wis let) UG) 

3 Wagner v. Mallory (1902) 169 
N. Y. 502), 62 N: BH. 584; Carter ye 
Tyler County Court (1899) 45 W. 
Va 806, 32. 9S. Ee 26, 343 as Reese 
725; State v. South Penn Oil Co. 
(1896) 42 W. Va. 80, 24S. BE. 688; 
Peterson v. Hall (1905) 57 W. Va. 
535, 50 S. E. 603; Harvey Coal 
Co. v. Dillon (1905) 59 W. Va. 
GO, “S8e Sa He 5928) eG eee 
A. (N:_S.) 628; Woothman “yam 
Courtney (1907) 62 W. Va. 167, 58 
S. E. 915; People ex rel. Carrell v. 
Bell (1908) 287 Dil. $32. 86 Noone 
593, 19 L. R. A. (Ni-S.) 746, D6 
Ann. Cas. 511; Transcontinental 
Oil & Gas Co. v. Emmerson (1921) 
298 Ill. 394, 181 N. EH. 645,16 A. 
L. R. 507; Mt. Sterling Oil & Gas 
Co. v. Ratliff (1907) 127 Ky. 1, 104 
S. W. 993; Wolfe County v. Beckett 
(1907) 127 Ky. 252, 105 s. -w, 447, 
17 L, R. A. (N. S.): 688: Raydure 
v. Board of Sup. of Estill Coun- 
ty -€1919) 483 Ky. 84, 209 oS 
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- lease his ward’s lands for oil and gas purposes,* the validity of 
echanic’s liens on the lessee’s interests,> the validity of the instru- 
ent as satisfying policy rules of conveyances provided by the stat- 
-e of frauds,® homestead acts,? and separate property of married 


“. 19; Graciosa Oil Co. v. Santa 
sarbara County (1909) 155 Cal. 
Hw, 99 P. 488, 20 L. R. A. (N. S.) 
1; Kansas Natural Gas Co. Vv. 
soard of Commissioners of Neosho 
peunty (1907) 75 Kan. 335, 89 P. 
50; Mining Co. v. Crawford Coun- 
raci905) 71 Kam. 276, 80 P.°601; 
inch v. Beyer (1915) 94 Kan. 525, 
46 P. 1141; Hover v. McNeill 
mis) 102 Kan, 492, 175 P. 150; 
uman v. Davis (1921) 108 Kan. 
O21, 196 P. 1078; Mound City 
rick & Gas Co. v. Goodspeed Oil 
ae CLOT0)Y 83 Kan. 13:6, 109 P- 


002; Texas Co. v. Daugherty 
815) 107 Tex. 226,176 S. W. 717, 
R. A. 1917F, 989; Stephens 


ounty v. Mid-Kansas Oil & Gas Co. 
1923) 113 Tex. 160, 254 S. W. 290, 
9 A. L. R. 566; In re Indian Terri- 
ory Illuminating Oil Co. (1914) 43 
Vm O07, L42°P. 997. 

4 Appeal of Stoughton (1879) 88 
a Us Blakley v. Marshall 
1896) 174 Pa. 425, 34 A. 564; Mar- 
hall v. Mellon (1897) 179 Pa. 371, 
@a. 20r, 36 L. R. A. 816, 57 Am. 
t. Rep. 601; Jennings v. Bloom- 
ald (1901) 199 Pa. 638, 49 A. 
35; McIntosh v. Ropp (1912) 233 
»a. 497, 82 A. 949; Wilson v. Youst 
1897) 43 W. Va. 826, 28 S. E. 781, 
9L. R. A. 292; South Penn Oil Co. 
' McIntire (1898) 44 W. Va. 296, 
8 S. BE. 922; Haskell v. Sutton 
1903) 53 W. Va. 206, 44S. E. 533; 
‘amison Coal Co. v. Carnegie Gas 
Jae (1915) 77 W. Va. 30, 87 S. EH. 
51; Updegraff v. Blue Creek Coal 
Ya, (1914) 74 W. Va. 316, 81S. EB. 
050; Duff v. Keaton (1912) 33 


Oki. 92, 124 P. 292, 42 Ll. R. A. CN. 
S.) 472; Tibbens v. Clayton (D. C. 
1923) 288 F. 393; Papoose Oil Co. 
v. Swindler (1923) 95 Okl. 264, 221 
P. 506. 

5 McElwaine v. Brown (1887) 7 
Sad. (Pa.) 201, 11 A. 453; WHast- 
ern Oil Co. v. McEvoy (1907) 75 
Kan. 515, 89 P. 1048; Phillips v. 
Springfield Crude Oil Co. (1907) 76 
Kan. (88; 92 Pe T2119; Martin v. 
Springfield Crude Oil Co. (1907) 77 
Kan. 851,:92 P. 1119; Stark v. Pet- 
ty Bros. (1922) 195 Ky. 445, 243 
S. W. 50; Showalter v. Lowndes 
(1904) 56 W. Va. 462, 49 S. E. 448, 
3 Ann. Cas. 1096; Meadows v. Bolin 
Oil Co. (1921) 108 Kan. 228, 194 
Poe. ; 

6 Heller v. Dailey (1902) 28 Ind. 
App. 555, 63 N. HE. 490; Ramage v. 
Wilson (1909) 45 Ind. App. 599, 88 
N. E. 862; Robinson v. Smalley 
(1908) 102 Kan. 842, 171 P. 1155; 
Beckett-Iseman Oil Co. v. Backer 
(LOTb > Web Keys Sis; Ls Sr Ww. 
1084; Rader v. Shaffer (1920) 186 
Ky. 802, 218 S. W. 292; Tupeker v. 
Deaner (1915) 46 Okl. 328, 148 P. 
583; Priddy v. Green (Tex. Civ. 
App. 1920) 220 S. W. 243; Texas 
Co. v. Tankersley (Tex. Civ. App. 
1921) 229 S. W. 672; Canon v. 
Scott (Tex. Civ. App. 1921) 230 S. 
W. 1042. 

7 Bruner v. Hicks (1907) 230 Ill. 
536, 82 N. E. 888, 120 Am. St. Rep. 
332; Gillespie v. Fulton Oil & Gas 
Go. (1908) 236 Til. 288, -36 N. BE. 
219; Poe v. Ulrey (1908) 233 Ill. 
56, 84 N. E. 46; Carter Oil Co. v. 
Popp (1918) 70 Okl. 232, 174 P. 
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women;* are the principal instances in which these questions haye 
been presented before the courts. 

From this variety of situations, the peculiarity of the subject-matter, 
and the varying types of operative acts or legal instruments, it is only 
natural to expect that there should be a lack of uniformity of decision 
even within a given jurisdiction. This type of operative act has been 
held to be a deed,® a lease,?® a sale,!! a license,!* and an optional con- 
tract, and the legal interest created by them has been held to be a 


747; Southern Oil Co. v. Colquitt 
(1902) 28 Tex. Civ. App. 292, 69 
S. W. 169; McEntire v. Thomason 
(Tex. Civ. App. 1919) 210 S. W. 


563; Richmond vy. Hog Creek Oil 
Co. (Tex. Civ. App. 1920) 229 S. 
W. 563; Stephenson vy. Mallett 


(Tex. Civ.. App. 1922) 240 S. W. 
633; Johnson v. Russell (Tex. Civ. 
App. 1920) 220 S. W. 352; Eldred 
v. Okmulgee Loan & Trust Co. 
GlS08)) 22) OK 742, 98 By 929: 
Sharp v. Lancaster (1909) 23 Okl. 
349, 100 P. 578; Barnes v. Stone- 
braker (1909) 28 Okl. 75, 113 P. 
903; Hoyt v. Fixico (1918) 71 Ol. 
HOS lupe Duaie ea rkcenve skulle: 
(C. C. A. 1917) 243 BF. 42; United 
States v. Noble (1915) 237 U.S. 74, 
35 S. Ct. 5312, 59 Ia; Ed. 844. : 

8 Columbian Oil Co. y. Blake 
(ES :9'5))) 3 inidlS Api. 16/810) 42s NH. 
234. 

9 Texas Co. v. Daugherty (1915) 
HOM PGK? 92/216 55 LACH Sen avy emuilunee mleeniEte 
A. 1917F, 989; Davis et al. v. Texas 
Co. et al. (Tex. Civ. App. 1921) 232 
S. W. 549; Mound City Brick & 
Gas Co. v. Goodspeed Gas & Oil Co. 
(1910) 83 Kan. 136, 109 P. 1002; 
Daughetee vy. Ohio Oil Co. (1914) 
263. Ul “518; 0b NE 308s lest 
Oil Co. v. La Tourette (1907) 19 
Okl. 214, 91 P. 1025; Snodgrass v. 
Koen (1918) 82 W. Va. 387, 96 S. 
E. 606. 

10 Gartside v. Outley (1871) 58 


Til. 210, 11 Am. Rep. 59; Sheets v. 
Allen, 89 Pa. 47; Duke v. Hague 
(1884) 107 Pa. 57; Brown Wa 
Beecher (1888) 120 Pa. 590, 15 A. 
608; Wettengel v. Gormley (1894) 
160 Pa. 559, 28 A. 934, 40 Am. St 
Rep. 733; Gale v. Petroleum Co. 
(1873) 6 W. Va. -200; Spence yw 
Lucas (1915) 138 La. 7638, 70 Sa 
796; Cooke v. Gulf Refining Co. 
(1914) 135 La. 609, 65 So. 758. 

11 Appeal of Stoughton (1878) 88 
Pa. 198; Wilson vy. Youst (1897) 
43 W. Va. 826, 28 S. H. 78, 39) am 
R. A. 292; Haskell v. Suttom 
(1903) 53 W. Va. 206, 44S. BE. 533; 
South Penn Oil Co. v. McIntire 
(1898) 44 W. Va. 305, 28 S. B. 926. 

12 Shepherd v. McCalmont Oil Co. 
(1885) 38 Hun (N. Y.) 37; Funk 
v. Haldeman (1866) 53 Pa. 229; 
Dark v. Johnston (1867) 55 Pa. 
164, 93 Am. Dec. 732; Rynd yv.- 
Rynd Farm Oil Co. (1869) 63 Pa. 
397; Mitchell v. Probst (1915) 52 
OkIS 10 52s Pe Sore 

13 Steelsmith v. Gartlan (1898) 
£0 We Via 27.0 298 Se ane 987, 44 
L. R. A. 107; Huggins v. Daley 
(19010); (99 Ey GOGy 40s0 an ae 125 
48 L. R. A. 320; Federal Oil Co. 
v. Western Oil Go. (GC. G. 1902) 113 
F. 873; Id.,121 8. 674, 57:0, Ce 
428; National Oil & Pipeline Co. vy. — 
Teel (Tex. Civ. App. 1902) 67 S 
W. 545; Hodges v. Brice (1903) 
32 Tex. Civ. App. 358, 74 S. W. 
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profit ad prendre,* a corporeal hereditament,!® an incorporeal heredita- 
. . ~ . 
rient,4® an estate in land,!7 not an estate in land,!* an estate in oil and 


90; Roberts v. McFadden (1903) 
@tex. Civ. App. 47, 74S. W. 111; 
omery v. League (1903) 31 Tex. 
‘iv. App. 474, 72 S. W. 603; Petro- 
eum Co. v. Oliver (Tex. Civ. App. 
'904) 79 S. W. 884; Witherspoon 
~. Staley (Tex. Civ. App. 1913) 156 
». W. 557; Owens v. Corsicana Pe- 
rroleum Co. (Tex. Civ. App. 1914) 
1.69 S. W. 200; Brown v. Wilson 
(B016) 58 Okl. 392, 160 P. 94, L. 
mm. A. 1917B, 1184; Heard v. Pratt 
Pex. Civ. App. 1924) 257 S. W. 
#60. 

14 Kolachny v. Galbreath (1910) 
PeOKL 772, 110 P. 902, 38 L. R. A. 
"N. S.) 451; Rich v. Doneghey 
fmers) 71 Ol. 204, 177 P.. 86, 38 
AY LL. R. 352; Funk v. Haldeman 
~B866) 53 Pa. 229. 

15 Barnsdall v. Bradford (1909) 
D> Pa. 338, 74 A. 207, 26 L. R. A. 
(N. S.) 614; Westmoreland Nat. 
as Co. v. De Witt (1889) 130 Pa. 
fa, eS A. 724, 5 L. R. A, 731; 
McKean Natural Gas Co. v. Wolcott 
(#916) 254 Pa. 3238, 98 A. 955; 
Hamilton v. Foster (1922) 272 Pa. 
95, 116 A. 50; Kitchen v. Smith 
(1882) 101 Pa. 452. 

16 Heller v. Dailey (1902) 28 Ind. 
App. 555, 63 N. BE. 490; Funk v. 
Haldeman (1866) 53 Pa. 229; 
Dark vy. Johnston (1867) 55 Pa. 
164, 93 Am. Dec. 732; Union Petro- 
leum Co. y. Bliven Petroleum Co. 
@as72) 72 Pa. 1738; Kelly v. Keys 
(9906) 2138 Pa. 295, 62 A. 911, 110 
Am. St. Rep. 547; Robinson vV. 
Smalley (1918) 102 Kan. 842, 171 
P. 1155; State v. Welch (1919) 16 
OKl. Cr. R. 485, 184 P. 786. 
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pas’? not an estate in oil and gas,”® a servitude,*4 a chattel real,?* 
veal estate,”* interest in land,** not an interest in land,®> personal prop- 


17 Southern Oil Co. v. Colquitt 
(1902) 28 Tex. Civ. App. 292, 69 
S. W. 169. 

18 Duff v. Keaton (1912) 33 Okl. 
92, 124 P. 292, 42 L. BR. AL. (N.S) 
472. 

19 Texas Co. v. Daugherty (1915) 
LOT Pex. 226, L7G SSW. TL, b. Rs 
A. 1917F, 989; Caruthers v. Leon- 
ard (Tex. Com. App. 1923) 254 S. 
W. 779; Texas Co. v. Davis (1924) 
£13 Tex: 821, 254 Si W. 304;. Rob- 
inson v. Jacobs (1923) 113 Tex. 
231, 254 S. W. 309; Munsey v. Mar- 
net Oil & Gas Co. (1923) 113 Tex. 
212, 264 S. W. 822. 

20 Kolachny v. Galbreath (1910) 
26 Okl. 772, 110 P. 902, 38 L. R. A. 
CN..S.) 454. 

21 Frost-Johnson Lumber Co. v. 
Salling’s Heirs (1922) 150 La. 756, 
91 So. 207; Nabors Oil & Gas Co. v. 
Louisiana Oil Refining Co. (1922) 
151 La. 361, 91 So. 765. 

22 Duff v. Keaton (1912) 33 Okl. 
Oe lee P2905. 225, RA. CN. OR) 
472; Tupeker v. Deaner (1915) 46 
Okl. 328, 148 P. 853; Stark v. Petty 
Bros. (1922) 195 Ky. 445, 243 S. 
W. 50. 

23 Columbian Oil Co. v. Blake 
(1895) 13 Ind. App. 680, 42 N. E. 
234; Gadbury v. Ohio, etc., Gas Co. 
(1903) 162 Ind. 9, 67 N. B. 259, 
62 io. RR. AS.88bs Garter vy. Tyler 
County Court (1899) 45 W. Va. 
806, 32S. HB. 216, 43h. R. A. 725. 

24 Staley & Barnsdall v. Derden 


25 Kokomo Natural Gas & Qil Co. 
v. Matlock (1912) 177 Ind. 225, 97 
WN. BE. 787,239 Db. R. A. ON. S.) €75. 
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erty," a freehold,” and a tenancy at will.** ‘This perhaps gives some 
indication as to the difficulties and confusion attendant upon the pro- 
cess of interpretation which the courts have used in arriving at the 
nature of the oil and gas lessee’s legal interest. 
to the recognition of these problems that the courts have to resort to 
the statement of a second rule of interpretation, which is in substance 
that oil and gas leases are to be viewed and interpreted in the light of 
the known characteristics of the business. 
stated and is consistently applied in the construction of the forfeiture, 
surrender, and drilling clauses of the lease, it has had practically no ap- 
plication in the matter of determination of the nature of the legal in- 
terest of the lessee from the standpoint of the law of property.”® 


(1909) 57 Tex. Civ. App. 142, 121 
S. W. 1136; Smith v. Womack (Tex. 
Civ; App: 19/21) 23) (SW S405 
Heller v. Dailey (1902) 28 Ind. 
App. 555, 63 N. E. 490; Beckett- 
Iseman Oil Co. v. Backer (1915) 
NG kay) Se SIE Sine We es 4a Oa 
ruthers v. Leonard (Tex. Com. App. 
1923) 254 S. W. 779; Ramage v. 
Wilson (1906) 37 Ind. App.. 532, 77 
N. E. 368; Priddy v. Green (Tex. 
Civ. App. 1/920) 220° S: Ww. 243) 
Texas Co. v. Tankersley (Tex. Civ. 
App. 1924) 2279 (Si9W..9672; Prout 
v. Hoy Oil Co. (1914) 263 Ill. 54, 
105 N. E. 26; Kennedy v. Burns 
ete sIG teh AYE als alii Se ph 
156; Montana & W. Oil Co. v. Gib- 
Sono) 9 Wivon dealer wee 

26 Wagner v. Mallory (1902) 169 
N. Y. 501, 62 N. E. 584; Graciosa 
Oil Co. v. Santa Barbara County 
(1909) 155 Cal. 140, 99 P. 483, 20 
ieee vA. (GONG Se) eecilele 

27 Watford Oil & Gas Co. v. Ship- 
man (1908) 233 Ill. 9, 84 N. B. 53, 
122 Am. St. Rep. 144; Daughetee 
v. Ohio Oil Co. (1914) 268 Ill. 518, 
105 N. EB. 308. 

28 Knight v. Indiana Coal & Iron 
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It was no doubt due 


While this rule has been 


Co. (1874) 47 Ind. 105, 17 Am. Rep. 
692; Eclipse Oil Co. v. South Penn 
Oil Co. (1899) 47 W. Va. 84, 34 S. 
EH. 923; Trees v. Eclipse Oil Co. 
(1899) 47 W. Va. 107, 34S. E. 933; 
Federal Oil Co. v. Western Oil Co. 
CC. (Cl 29102) 12 Res 3 dees 
F. 674, 57 C. C. A. 428; Guffey Pe- 
troleum Co. v. Oliver (Tex. Civ. App. 
1904) 79 S. W. 884; Owens v. Cor- 
sicana Petroleum Co. (Tex. Civ. 
App. 1914) 169 S. W. 200, overruled 
in Corsicana Petroleum Co. vy. 
Owens (1920) 110 Tex. 568, 222 $5 
We Wib4: 

29 “The discovery of petroleum led 
to new forms of leasing land. Its 
fugitive and wandering existence 
within the limits of a particular 
tract was uncertain, and assumed 
certainty only by actual develop- 
ment founded upon experiment. 
The surface required was often 
small as compared with the results, 
when attended with success; while 
these results led to great specula- 
tion, by means of leases covering the 
lands of a neighborhood like a 
flight of locusts. Hence it was 
found necessary to guard the rights 
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§ 51. Classification of property interests 


Before entering into the discussion of the nature of the legal interest 
reated by oil and gas leases, it seems advisable to recall some of the 
llassifications of property interests which will be used in this discussion. 
“he terms “legal interest” and “property” have been discussed in the 
»revious chapter. 

The first, and perhaps broadest, classification is that which divides 
Il property into real and personal. ‘This classification has a basis, 
hough somewhat remote—the difference in physical facts of physical 
objects. Land being immovable and indestructible, one deprived of his 
terest by being deprived of possession might regain that possession 
and interest; but in the case of movable physical objects, capable of 
consumption and destruction, one deprived of his interest might have to 
de content with compensation for the loss. Actions at common law by 
which one recovered his legal interest in land were called real actions, 
and those by which compensation was given for loss of a legal interest 
were called personal actions. Naturally enough that class of legal inter- 
ests which could be restored by a real action and by the double use of 
the term “property,” the legal interest in the land, and the land itself, 
were called real property, and in the same way the physical object and 
the legal interest in physical objects, the loss of which was remedied by 
compensation, were called personal property. But, under the judge- 


of the landowner, as well as public 
interest, by numerous covenants, 
some of the most stringent kind, to 
prevent their lands from being bur- 
dened by unexecuted and profitless 
leases, incompatible with the right 
of alienation, and the use of the 
land. Without these guards lands 
would be thatched over with oil 
leases by subletting, and a farm rid- 
dled with holes and bristled with 
derricks, or operations would be de- 
layed so long as the speculator 
would find it hopeful or convenient 
tO himself alone. Hence covenants 
became necessary to regulate the 


boring of wells, their number and 
time of succession, the period of 
commencement and completion, and 
other matters requiring special reg- 
ulation. Prominent among these 
was the clause of forfeiture to com- 
pel performance and put an end to 
a lease in case of injurious delay, 
or want of success. These leases 
were not valuable, except by means 
of development, unlike the ordinary 
terms for the cultivation of. the soil, 
or for the removal of fixed miner- 
als.” Brown v. Vandergrift (1875) 
80 Pa. 142. 
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made English law, legal interests in land, the quantum of which were 
less than freehold, were not recoverable by real actions, and thus only — 
freehold interests were denominated real property; lesser interests, 
such as an estate for years, at will, and from year to year, were classi- 
fied as personal property, but to distinguish them from other classes of 
personal property they were called chattels real. They had, however, 
the usual incidents of personal property in many respects, and particu- 
larly as to matters of descent and distribution.*° 

Property interests in land are divided, on the basis of the quantum of 
interest, into freehold and nonfreehold estates. The terms are feudal; 
the freehold estate being the fee simple, fee tail, base and conditional 
fees, or conventional and legal life estates. Nonfreehold interests are 
estates for years, at will, and from year to year. While the nonfree-_ 
hold estates are personal property from the standpoint of the first clas- 
sification, and have the incidents of personal property in that respect, 
they are from the standpoint of policy rules, such as the statute of 
frauds, interests in land.*4 

The third classification of property interests is one dividing property 
into ownership and nonownership classes; the former being called jura 
in re propria, and the latter jura in re aliena. In theory, the division is 
not accurate, and really means no more than that, where the aggregate 
of relations that one has in respect to a particular tract of land is suf- 
ficiently comprehensive, he may be designated the owner of the land, 
and, where his interest does not approach the uncertain division point, 
that his interest is merely a lesser interest in land of which another is 
owner. In the ownership class there is the fee simple interest, whether 
present, in possession, reversion, remainder, or by executory limitations. 
A life estate and estate for years, profits, easements, and real covenants 
may all be carved out of such interests and held by others, yet it remains 
in the ownership class. Of the nonownership class, there is the license, 
profit, easement, or real covenant, commonly spoken of as servitudes, 
and the interests of lessees, mortgagees, and lienholders.®” 


30 Williams, Real Property (23d 311 Tiffany, Law of Real Property — 
Ed. 1914) § 4; Williams, Personal (1920) ch. 3; 1 Cooley’s Blackstone 
Property (16th Hd. 1906) § 1; 2 (4th May 118/919) chy 7. 

Tiffany, Law of Real Property 382 Salmond, Jurisprudence (6th © 
CLOZO) SS Ed. 19210) § 153. 
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A fourth classification is made of interests in land into corporeal and 

neorporeal interests. Such a classification cannot, of course, be based 
pon the attributes of the legal interest or of the physical objects them- 
ves. An incorporeal physical object is just as inconceivable as a cor- 
oreal mental conception; that is, a legal relation. This classification of 
2gal interests of property has met with severe criticism by many writ- 
rs, but the terms are in use 8% in the law, and the criticism does not 
ause a discontinuance of that use. A determination of the real mean- 
g of the term is the only solution towards clarity. Corporeal and in- 
-orporeal, as used in reference to property interests, really means pos- 
.essory and nonpossessory. ‘The nonpossessory interest may be divided 
‘nto two classes: Those like reversions and remainders, which may ulti- 
tely develop into possessory interests; and, secondly, interests of the 
jonownership class, such as easements, licenses, profits, and real cove- 
‘rants, commonly spoken of as incorporeal hereditaments, and which do 
t give the holder thereof possession of the land. Possessory inter- 
sts are, of course, those interests which do give the holder thereof the 
rivileges and rights of possession of the land, and such are all present 
tates, whether of the freehold or the nonfreehold class. 
It will be noticed that there is considerable overlapping of these 
.classifications; for example, the estate for years, though classed as per- 
-sonal property and having the incidents thereof, in the light of policy 
‘rules, may be an interest in land of the nonownership class and at the 
‘same time a corporeal interest. And a profit d prendre, though classed 
as an incorporeal interest, is not strictly such. It is not strange, therefore, 
‘that any attempt by the courts to classify the interest created by an oil 
and gas lease according to these common-law classifications of property 
interests must necessarily be accompanied by much confusion and mis- 
understanding. ) 


33 Blackstone’s Commentaries Property (1920) § 4; MHohfeld, 
Chapter 3; 3 Kent’s Commentaries, Some Fundamental Legal Concep- 
401; Austin, Jurisprudence (3d Ed. tions as Applied in Judicial Reason- 
1869) 371, 804; Digby, History of ing (1913) 23 Yale Law J. 23; 
the Law of Real Property (4th Ed. Bigelow, Introduction to the Law of 
1892) 304, note; 1 Tiffany, Real Real Property (1919) 36. 
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§ 52. Distinction between lease and license 


The term “license” has been much used by the courts in defining the 
interest created by mining leases, The first oil and gas case in this 
county which had to do with the determination of the legal interest cre- 
ated by an oil and gas lease used the term “license” as descriptive of the 
nature of that interest.24 Although the meaning of the word as used in 
that case was fully explained by the court, yet from this opinion, and 
other cases having to do with solid minerals, it has found its way into 
the language of the courts in oil and gas cases, with perhaps an injuri- 
ous result. 

The term “license,” in its purely nonlegal sense, means permission, 
and refers to a physical act of giving consent by the licensor. ‘This op- 
erative act of giving permission or leave creates in the licensee a legal 
privilege. Properly license refers to the operative act of the licensor, 
and not the interest created by the act;*> but it is not always so used 
by judges and text-writers.36 It may be used to designate the operative 


34 Funk vy. Haldeman (1866) 53 
Pa, 229. : 

35 Clifford v. O’Neill (1896) 12 
App. Div. 17, 42 N. Y. S. 607; Ship- 
ley v. Fink (1905) 102 Md. 219, 62 
IXS BOR A WW TR, INS (GNI, [Sh)) LOWE 
Cook v. Stearns (1814) 11 Mass. 
533; Snyder v. Hast Bay Lumber 
Co. 19/08) 135) Miche sae 3917 IN. We 
49. See, also, valuable article by 
Professor Charles E. Clark on Li- 
censes in Real Property Law (1921) 
21 Columbia Law Rev. p. 757; Hoh- 
feld, Faulty Analysis in Hasement 


25 Cyc. 645; Words and Phrases 
First and Second series, subtitle ‘“Li- 
censes.’’” See, also, Rodefer v. Pitts- 
burg etc., Ry. (1905) 72 Ohio St 
272, 74 N. HB. 188, 70. R. A. S448 
Greenwood, etc., Ry. v New York, 
etc., Ry. (1892) 1384 N.-Y. 485, 3m 
N. E. 874; Gravelly Ford Co. vy. 
Pope & Talbot Co. (1918) 36 Cal. 
App. 717, 178 P. 155: Funk YW 
Haldeman (1866) 53 Pa. 229: Dark 
v. Johnston (1867) 55 Pa. 167, 98 
Am. Dec. 732; Rynd v. Rynd Farm 
Oil Co. (1869) 63 Pa. 397; Kansag 


and License Cases (1917) 27 Yale 
Law J. 66; 2 Tiffany, Real Property 
(L920) 1201, 1202. 

36 ““A license is defined as a per- 
sonal, revocable and unassignable 
privilege conferred either by writ- 
ing or parol to do one or more acts 
on land without possessing any in- 
terest therein.” Wi Reis bo4. 


Natural Gas Co. v. Board of Com’rs_ 


of Neosho County (1907) 75 Kan. 
335, 89 P. 750; Hastern Oil Co. vy. 
McEvoy (1907) 75 Kan. 515, 89 
P. 1048; Phillips v. 
Crude Oil Co. (1907) 76 Kan. 783, 
92 P. 1119; Lima Oil & Gas Co. Ya 
Pritchard (1923) 72 Okl. 113, Qiks 
P. 863; State v. South Penn Oil 
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-ct and the legal interest in the same opinion, and the reader is unable to 
Il when the change is made. Due to the fact that the operative act— 
at is, the permission—may be withdrawn or revocable, this usage has 
esulted in an apparently logical conclusion that the legal interest created 
y the act of permission is likewise always revocable. It is true that 
ere permission is revocable; it may be recalled simply by an act which 
rndicates that it is no longer given. If nothing more than a mere privi- 
pege is created by the operative act of giving permission, such privilege 
rnay always be destroyed by some act of the licensor indicating an in- 
cention that the privilege no longer continues.? In the case where the 
permission creates only a legal privilege, if the word “license” is used 
at all to designate the legal interest, it is better termed a mere license, or 
bare license, in order that it may be’ clearly distinguished from those 
‘legal interests, commonly called “license,” where other legal relations 
-are brought into existence and revocation is not possible. A license of 
the first class is uniformly held not to create an interest in land, and not 
violative of the statute of frauds, and is revocable, regardless of the 
fact that it is created by a deed or writing rather than by parol.** 
Besides the mere or bare license, which creates a privilege only, and 
which is revocable and nonassignable, there are four other classes of 
legal interest, commonly spoken of as “licenses,” and because they are 
classed as licenses are often considered revocable and nonassignable. 
The first is a license giving a privilege, coupled with a power to change 
the legal relations of the parties, often called a “license to do an act on 
one’s own land” or “license to extinguish an easement.” The statute 
of frauds does not apply because one may express an intention to aban- 
don an easement without compliance with the statute of frauds or other 
policy rules, and the license is irrevocable if the power given has been 


Co. (1896) 42 W. Va. 80, 24 Ss. E. 38 2 Tiffany, Real Property (1920) 
688, where license is used as indicat- § 349 (d), and cases cited. 
ing the legal interest rather than the 39 Winter v. Brockwell (1807) 3 
operative act. East, 308; 2 Tiffany, Real Property 
37.25 Cyc. 645; 25 Cyc. 646, and (1920) § 378; 11 Columbia Law 
cases cited; 25 Cyc. 650, 651; 17 Rev. 78; Village of Dwight v. Hayes 
mC. L. 5676; 2 Tiffany, Real Prop- (1894) 150 Ill. 273, 37 N. EH. 218, 
erty (1920) § 349 (e), and cases 41 Am. St. Rep. 367; Bigelow, Nat- 
cited. ural Easements (1915) 9 Ill. Law 
Rey. 540. 
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exercised, because the easement has then been abandoned and is de- 
stroyed and the licensor cannot get it back by the simple act of changing 
his mind. 

The second class of irrevocable licenses are those giving a privilege 
protected by contract against extinguishment. ‘This class has caused 
much difficulty, because of its confusion with the third group of irrey- 
ocable licenses; that is, licenses coupled with an interest in land. When 
properly viewed, this type of legal interest is not concerned with the 
“interest in land” provision of the statute of frauds, and, even though 
created by parol, is more than a mere privilege, and irrevocable, be- 
cause of the existence of contract relations against revocation. The 
legal interest here, properly viewed, is contract and not property.*° 

The third class of irrevocable licenses embraces those wherein a priv- 
ilege given is coupled with or accessory to a power, or some other legal 
relation vested in the licensee, by virtue of some legal operative act sat- 
isfying the statute of frauds or other policy rules, commonly called a 
“license coupled with an interest” or “grant.” The aggregate of rela- 
tions given really create either an easement or a profit d prendre. ‘The 
privilege to do the acts may be given by parol, and if the statute of 
frauds, or the rule requiring that incorporeal interests in lands be creat- 
ed by a deed, is not satisfied, then only the privilege is created, and it, 
of course, is revocable. On the other hand, if these policy rules are 
satisfied, and the interest is properly created, it is not a license in the 
limited sense, and is entirely different from a bare or mere license, but 
is an assignable, irrevocable interest in land, an easement, or a profit 
a prendre.* 

The fourth type of irrevocable licenses is what is commonly called a 
“license by estoppel”; that is, where the licensor has given the licensee 


40 Wood v. Leadbitter (1845) 13 ty Law (1921) 21 Columbia Law 
M. & W. 838; Hurst v. Picture Rev. 767 ff; 2 Tiffany, Real Prop- 
Theaters, Limited [1915] 1K. B.1; erty (1920) § 349, p. 1217; 17 R. 
Marrone v. Washington Jockey Club C. L. 581; 25 Cyc. 640, 641; Funk 
(1913) 227 U.S. 633, 33 S. Ct. 401, v. Haldeman (1866) 53 Pa. 229; 
Di i. Hd. 679, 43 LR, A. GN. Si) “Thomas vy Sorrel (1673) Vaughan 
961. See Clark, Licenses in Real 330; Wood vy. Leadbitter (1845) 138 
Property Law (1921) 21 Columbia M. & W. 838; Wood vy. Manley 
Law Rey. 769 ff. (1839) 11 A. & E. 34; Doe d. Hana 

41 Clark, Licenses in Real Proper- ley vy, Wood (1819) 2B. & Ald, 7288 
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privilege to do an act on the licensor’s land, and after the licensee has 
-xpended money in making improvements, on the faith of the privilege 
riven, he is, by some courts, declared to have an immunity as against 
evocation on the ground of fraud. Courts are by no means in agree- 
ment as to this doctrine. It is often spoken of as an irrevocable or exe- 
}uted license, but it usually amounts to an easement.** 

Much confusion as to the true nature of the legal interest created by 
vil and gas leases is due to the unfortunate usage by the English courts 
vf the term “license” to distinguish between the legal interest created 
ay certain types of grants for the purpose of mining solid minerals, one 
of which they called a “mining license” and the other a “mining 
vease.”"48 A permission to enter upon lands and remove and carry away 
minerals, which form a part of the physical subject-matter, land, al- 
-hough it may appear to create no more than a mere privilege, necessari- 
ry includes, whether so expressed or not, other legal relations, the aggre- 
vate of which constitute an interest in land, ordinarily classified as a 
orofit @ prendre. Such an interest is clearly within the common-law 


42 Clark, Licenses in Real Prop- 43 Southerland i> Heathcote 


erty Law (1921) 21 Columbia Law 
Rev. 779 ff; Rerick v. Kern (1826) 
m4 Sere. & R. (Pa.) 267, 16 Am. 
Dec. 497; Funk v. Haldeman 
Mes66) 53 Pa. 229; Stoner v. 
“Zucker (1906) 148 Cal. 516, 83 P. 
S08, 113 Am. St. Rep. 301, 7 Ann. 
Cas. 704; Brantley v. Perry (1904) 
120 Ga. 760, 48 S. B. 332; Ruthven 
v. Farmers’ Cooperative Creamery 
oe. (1908) 140 Iowa, 570, 118 N. 
WW. 915; Lee v. McLeod (1877) 12 
Nev. 280; Risien v. Brown (1889) 
‘tee Tex, 135, 10S. W. 661; Clark 
va Glidden (1887) 60 Vt. 702, 15 
A. 358; St. Louis National Stock- 
yards v. Wiggins Ferry Co. (1884) 
172 Til. 384, 54 Am. Rep. 243; 
Wiseman vy. Lucksinger (1881) 84 
Beey. 31, 38 Aro. Rep. 479; 17 R. 
Gel. 578, 579; 2 Tiffany, Real 
Property (1920) p. 1208 ff; 25 Cyc. 


(1892) 1 Ch. 475; Watson v. Sprat- 
ley (1854) 10 Exch. 222; Haigh v. 
Jaggar (1847) 16 M. & W. 525; 
Martyn v. Williams (1857) 1H. & 
N. 817; Low Moor Co. v. Stanley 
Coal Co. (1876) 34 Law Times, 186 
(C. A.); Mountjoy v. Huntington 
(1583) Godb. 17; Norway v. Rowe 
(1812) 19 Ves. 144; Roberts v. 
Davey (1833) 4 B. & Ad. 664; Lon- 
don & Northwestern Ry. v. Ackroyd 
GLS6L) ot Gs J, (Ch) S835. Doe d: 
Hanley v. Wood (1819) 2 B. & Ald. 


724; Jones v. Reynolds (1836) 7 
C. & P. 335; Crocker v. Fothergill 
(1819) 2 B. & Ald. 652; Bain- 
bridge, Law of Mines (4th Ed. 
1878) ch. 9; 20 Halsbury’s Laws of 
England, p. 567; Chetham v. Wil- 
liamson (1804) 4 Hast, 469, 1 
Smith, 278. 
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rule requiring incorporeal interest to be created by deed, or the later 
requirement of the statute of frauds that interest in land to be valid must 
be in writing.4 

Logically, then, a license to take minerals cannot be created by pa- 
rol,45 except in so far as the courts have recognized the doctrine that 
where expenditures have been made in reliance upon an attempted parol 
license to mine, the privilege to mine is said to exist or continue because 
the licensor is estopped to deny it.46 

The English authorities have defined the interest created by a so- 
called license to mine as an irrevocable, assignable, nonpossessory, or in- 
corporeal interest in land, as license coupled with an interest, a profit 
a prendre, which as to duration may be a freehold, or for years, which 
may or may not be exclusive of the grantor, according to the words — 
of the grant, but which in grants in gross for commercial purposes usual- 
ly is exclusive.*” | 


44 “But a license to work mines is 
very different. It confers, not only 
a right to enter and occupy, but to 
commit waste and carry away a part 
of the land itself, viz. the minerals. 
It seems, therefore, impossible to 
contend that this right is not an in- 
terest within the statute of frauds. 
To assert that, it would be necessary 
to maintain that the minerals are 
not part of the land.” Bainbridge, 
Law of Mines (4th Ed. 1878) pp. 
S08; oles Coke, Mitt. Yas Menti- 
man v. Smith (1803) 4 Hast, 107; 
Hewlins v. Shippam (1826) 5B. & 
C. 221; Cocker v. Cowper (1834) 
1 Cr. M. & R. 418; Wood v. Lead- 
bitter (C845) 13) Vi a Wa S8ise 
Bird v. Higginson (1835) 2 Ad. & 
IS (WOGR Gh TOU eOY (3 AN, 2S Tab 
824; Southerland v. Heathcote, 
[1892] 1 Ch. 475; Watson v. Sprat- 
ley (1854) 10 Exch. 222. 

45 Bainbridge, Law of Mines (4th 
Ed. 1878) 359; Carrington y. Roots 
(18387) 2 Mees. & W. 257. 


46 20 Halsbury’s Laws of England, 
p. 568; Harrison v. Ames (1850) 15 
1G, “4t5 (Ok S,)) By 

47 20 Halsbury’s Laws of England, 
p. 567; Bainbridge, Law of Mines 
(4th. Ed. 1878) p. 510 ff; Souther- 
land v. Heathcote, [1892] 1 Ch. 
475; Watson v. Spratley (1854) 10 
Exch. 222; Haigh v. Jaggar (1847) 
16 M. & W. 525; Martyn vy. Wil 
liams (1857) 1 BH. & N. 817; Dow 
Moor Co. vy. Stanley Coal ° Co. 
(1876) 34 L. T. 186; Mountjoy vy. 
Huntington (1583) Godb. 17; Nor- 
way v. Rowe (1812) 19 Ves. 144; 
Roberts v. Davey (1833) 4 B. & 
Ad. 664; London & Northwestern 
Ry. v. Ackroyd (1861) 31 L. J. Gis 
588; Doe d. Hanley v. Wood (1819) 
2B. & Ald. 724; Jones v. Reynolds 
(1836) 7 C. & P. 335; Crocker v. 
Fothergill (1819) 2 B. & Ald. 652; 
Chetham vy. Williamson (1804) 4 
Hast, 469, 1 Smith, 278; Carr v. 
Benson (1868) 8 Chapp. 524; 
Roads v. Trumptington Overseers. 
(1870) L. R. 6 Q. B. 56. 
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The interest created by a mining lease is distinguished from that 
=reated by a mining license, principally on the ground that the former is 
poOssessory or corporeal interest, an estate in the land or minerals, or 
poth, which will support ejectment in the lessee to recover possession of 
he land, while on the other hand the mining license, as previously stated, 
=reates a nonpossessory or incorporeal interest in land, which is not an 
state in the land or minerals, and which is insufficient to maintain eject- 
ent for the recovery of possession, except where the licensee has 
en ousted from possession.*% . 

Whether an instrument in a given case amounts to a mining lease or 
ining license depends almost entirely upon the words of the granting 
clause, if it purports to grant, lease, or convey the lands for mining 
purposes, it was said to be a lease creating an estate for years and enti- 
tling the lessee to possession.*® ‘There is language in Doe ex dem. Hanley 


48 “Tt has been already pointed 
out that there is a great distinction 
between a lease of mines and a li- 
/cense to work mines. The former is 
a distinct conveyance of an actual 


erals till they are severed from the 
land, and have thus become liable 
to be recovered in an action of tro- 
ver. It must be remembered that, 
in order to constitute an actual lease 


interest or estate in lands, while the 
latter confers a mere incorporeal 
right to be exercised in the lands 
of others. It is a profit @ prendre, 
and, unlike an easement, may be 
held apart from the possession of 
land. * * * In order to ascertain 
whether an instrument must be con- 
strued as a lease or a license, it is 
only necessary to determine whether 
the grantee has acquired by it any 
estate in the land, in respect of 
which he might bring an action of 
ejectment. If the land is still to be 
considered in the possession of the 
grantor, the instrument will amount 
to a license, and though the grantee 
of the license will certainly be en- 
titled to search and dig for mines 
according to the terms of his grant, 
and to appropriate the produce to 
his own use, on payment of the stip- 
ulated rent or proportion, yet he 
will acquire no property in the min- 


of mines, it is not necessary for the 
grantee to acquire any right or in- 
terest in the surface; for minerals 
have been shown to be capable of 
forming a distinct inheritance in 
the lands of which they are part, 
and consequently an actual estate 
may be both created in and restrict- 
ed to any specified kinds of miner- 
als. But a license is created only 
where the grantee has acquired no 
right of property to any part of the 
soil or minerals, till they are sep- 
arated from the general inherit- 
ance.” Bainbridge, Law of Mines 
(4th Hd: 1878) p. 510, 5213 Doe d. 
Hanley v. Wood (1819) 2 B. & Ald. 
724; Southerland v. Heathcote, 
ELSo7] 1 (Gh. 4707 27 Hng.. Rul. 
Cas. 796, note. See, also, authori- 
ties cited in note 47, supra. 

49 ‘One of the proper offices of the 
premises or granting part of a deed, 
as is there stated by Lord Coke, is 
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v. Wood® which indicates that a granting clause granting, leasing, or 
conveying the minerals themselves might be considered a lease, and to 
create a corporeal possessory interest in the minerals themselves. But 
if the granting clause purported to give to the grantee only such legal 
relations, rights, privileges, etc., which made it legal for him to enter 
upon the land, and mine and reduce to possession the minerals as per- 
sonal property, then his interest is incorporeal and nonpossessory, since, 
it was reasoned, it was a grant of the land or mineral, corporeal, physical, 
subject-matter, but merely a grant of intangible, incorporeal legal re- 
lations, and therefore created no estate or property in land or mineral. 
At this time, without questioning the logic of the distinction in interests 


‘to comprehend the certainty of the 
tenements’ to be conveyed. This 
indenture, in its granting part, does 
not purport to demise the land, or 
the metals or minerals therein com- 
prised. The usual technical words 
of demising such matters are well 
known and usually adopted in a for- 
mal deed, where the intent is to de- 
mise the land, or metals, or miner- 
als; but the purport of the granting 
part of this indenture is to grant, 
for the term therein mentioned, a 
liberty, license, power, and author- 
ity to dig, work, mine, and search 
for metals and minerals, in and 
throughout the lands therein de- 
scribed and to dispose of the ore, 
metals, and minerals only, that 
‘should within that term be there 
found, to the use of the grantee, his 
partners, etc., and it gives also fur- 
ther powers for the more effectual 
exercise of the main liberty grant- 
ed. Instead, therefore, of parting 
with, or granting, or demising all 
the several ores, metals, or min- 
erals that were then existing within 
the land, its words import a grant 
of such parts thereof only as should, 
upon the license and power given to 
search and get, be found within the 
described limits, which is nothing 


or interest in the rest. 


more than the grant of a license to 
search and get (irrevocable, indeed, 
on account of its carrying an inter- 
est), with a grant of such of the 
ore only as should be found and got, 
the grantor parting with no estate 
If so, the 
grantee had no estate or property 
in the land itself, or any particular 
portion thereof, or in any part of 
the ore, metals, or minerals, ungot 
therein; but he had a right of prop- 
erty only as to such part thereof 
as upon the liberties granted to him 
should be dug and got. That is no 
more than a mere right to personal 
chattel, when obtained in pursuance 
of incorporeal privileges granted 
for the purpose of obtaining it, be- 
ing very different from a grant or 
demise of the mines, or metals, or 
minerals, in the land, and is sue 
a right only as, under the circum- 
stances stated in this case, is no 
sufficient to support the present ac- 
tion of ejectment.’*’ Doe d. Hanley 
Vv. Wood (1819) 2 B. & Ald. 724 
Bainbridge Law of Mines (4th Ed. 
1878) p. 511; Chetham y. William- 
son (1804) 4 Hast, 469, 1 Smith, 
278; Norway v. Rowe (1812) 19 
Ves. 158. 
50 (1819) 2B. & Ald. 724. 
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eated by the two types of operative acts based on the granting clause, it 
ems advisable to call attention to the use of the word “property” in this 
nnection. The English court did not mean that the interest created 
v the mining license was not a property interest, or was not an interest 
land, as is often stated in later cases. 

The foregoing principles and distinction between mining leases and 
ining licenses, as established by the English authorities, have been 
ollowed by the American courts, although they have not always been 
ale to disassociate from the word “license” the notion of revocability.®! 


§ 53. Lessee’s legal interest as corporeal or incorporeal 


The American courts in some jurisdictions, notably Pennsylvania, in 
stermining the nature of the legal interest created by oil and gas leases, 
allow the distinction between lease and license on the basis of the grant- 
g clause, as established by the English court in reference to grants for 
me purpose of mining solid minerals, holding that, if the grant is of 
ne land for the purposes of mining, a corporeal possessory interest 
n the land or the oil or gas is created; but, if there is only a grant of 


| 511 Tiffany, Real Property (1920) 
254; 1 Tiffany, Landlord & Ten- 
m (1910) p. 80; 1 Underhill, 
sandlord and Tenant (1909) p. 
74; Barringer & Adams, The Law 
if Mines and Mining (1897) p. 53 
Smee: 27 R. CG. OL. 670; 1S M.'C. 
. 1188; Grubb v. Bayard (1851) 
Wall Jr. 81, Fed. Cas. No. 5,849; 
ohnstown Iron Co. v. Cambria Iron 
"ap (2858) 32 Pa. 241, 72 Am. Dec. 
© 83; Caldwell v. Fulton (1858) 31 
Pas 475, 72 Am. Dec. 760; Knight 
.. Indiana Coal & Iron Co. (1874) 
i:7 Ind. 105, 17 Am. Rep. 692; Hey- 
vood v. Fulmer (1892) 158 Ind. 
hoe, 82 N. BH. 574, 18 L. R. A. 491, 
ind note; Barnsdall v. Bradford 
mas Co. (1909) 225 Pa. 338, 74 A. 
cOm, 26 L. R. A. (N. S.) 614; 27 
Sye. 690. In many of the American 
eases the distinction between min- 


ing lease and mining license is not 
always based upon the words of 
the granting clause, as in the Eng- 
lish cases. Nor is the interest creat- 
ed by a mineral license understood 
as the English courts understood it. 
The following statement from 18 R. 
C. L. 1189, serves to illustrate the 
above statement: ‘‘I"ollowing the 
general rule, a license to mine is 
subject to revocation, unless, ac- 
cording to the rule in some jurisdic- 
tions, it has been executed, and the 
party has incurred expense on the 
faith of it, so that he would be in- 
jured by its revocation. A license 
to mine, like license generally, is 
nonassignable in quality. * * *” 
This statement is, of course, merely 
a reflection from the opinion of the 
courts. 
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the exclusive right to take oil and gas, the interest created is incorporeal 
and nonpossessory, and is not an estate in land or minerals.®* Courts in 
other jurisdictions have not followed this distinction on the basis of the 
granting clause, but without any apparent regard for that clause have 
held that the interest created by an oil and gas lease is necessarily non- 
possessory and incorporeal, because of the physical characteristics of 
the oil and gas are such that they are not capable of ownership im situ, 
and it is therefore impossible to create in respect to them a corporeal 
estate or property.®? In still other jurisdictions, courts have denied that 
the physical characteristics of oil and gas prevent their ownership in 
place, and that a grant of oil and gas for the purpose of production cre- 
ates in respect to them a corporeal estate, regardless of the character of 


52 Funk v. Haldeman (1866) 53 
Pa. 229; Dark v. Johnston (1867) 
55 Pa. 164, 98 Am. Dec. 732; Rynd 
Vv. Rynd Harm Oil Co. (1869) 63 
Pa. 399; Union Petroleum Co. vy. 
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173; Karns v. Tanner (1870) 66 
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(1882) 101 Pa. 452; Thompson’s 
Appeal (1882) 101 Pa. 225; Duke 
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590, 15 A. 608; Duffield v. Hue 
(1889) 129 Ba. 94, 18 A. 566; Id. 
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Duffield v. Rosenzweig (1891) 144 
Pa. 520; 23 A. 4; McMlwaine v. 
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Hicks v. American Natural Gas Co. 
(1904) 207 Pa. 575, 57 A. 55, 65 
L. R. A. 209; Kelly v. Keys (1906) 
213 Pa. 295, 62 A. 911, 110 Am. St. 
Rep. 547; Barnsdall v. Bradford 
Gas Co. (1909) 225 Pa. 338, 74 A. 
PAY Aly Wr, Une, ANG (UNG SS) GalZiS wie= 
Kean Natural Gas Co. vy. Wolcott 
(1946) 254 Pa. 323, 918° A. 955: 


Chandler v. Hart (1911) 161 Cali 
405, 119 P. 516, Ann. Gas. 1°91)Siee 
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Ind. App. 555, 63 N. E. 490; Han- 
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(1904) 162 Ind. 146, 70 N. B. 149; 
Monaghan v. Mount (1905) 36 Ind. 
App. 188, 74 N. E.579; New Ameri- 
can Mining Co. v. Troyer (1906) 
166 Ind. 402, 77 N. EB. 739; Stahl ya 


Illinois Oil Co. (1910) 45 Ind. App. 


211, 90 N. BE. 632; Kolachny a 
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ne granting clause.5* Besides these three principal reasons for hold- 
ng the interest created by an oil and gas lease is either corporeal or in- 
orporeal, some courts find that the interest created, regardless of the 
“pe of the granting clause, is in the nature of a license, option, or in- 
rporeal interest, basing their conclusion upon the construction of the 


rilling clause of the lease.5® 


The granting clauses in oil and gas leases are generally one of the 
ruree types following: First, where the lessor grants the ‘exclusive 
aght” to produce oil and gas from certain tract of land, with possession 
|£ such portions of the land as may be necessary for this purpose; sec- 
nd, where the lessor grants, demises, lets, and leases, for the sole and 
‘nly purpose of mining and operating for oil and gas and other minerals, 


185, 184 P. 786; Bronson v. Car- 
rer Oil Co. (1919) 259 F. 656; 
wima Oil & Gas Co. v. Pritchard 
|\me2s) 92 Ol. 118, 218 P. 863; 
"riddy v. Thompson (C. C. A. 1913) 
04 F. 955; Watford Oil & Gas Co. 

. Shipman (1908) 233 Ill. 9, 84 
Wee. 53, 122 Am. St. Rep. 144; 
Poe v. Ulrey (1908) 233 Ill. 56, 
14 N. E. 46; Gillespie v. Fulton 
Dil & Gas Co. (1908) 236 Ill. 188, 
36 N. E. 219. But see Transconti- 
aental Oil Co. v. Emmerson (1921) 
P98 Tl. 394, 181 N. B. 645, 16 A. 
mm. 507. 

54 Texas Co. v. Daugherty (1915) 
lite Hex. 234, 176 S. W. 717, LG. R. 
MA. 1917F,.989; Pierce Fordyce Oil 
Ass’n'v. Woodrum (Tex. Civ. App. 
1916) 188 S. W. 245; Key v. Big 
Sandy Oil & Gas Co. (Tex. Civ. App. 
910) 212 S. W. 300; Hynson v. 
sulf Production Co. (Tex. Civ. App. 
1921) 2382 S. W. 8738; Davis v. 
Texas Co. (Tex. Civ. App. 1921) 232 
5S. W. 549; - Texas Co. v. Davis 
@#e23) 118 Tox. 321, 264 8. W. 
304; Munsey v. Marnet Oil & Gas 
Co. (1923) 113 Tex. 212, 254 S. W. 
311; Stephens County v. Mid-Kan- 
sas Oil & Gas Co. (1923) 113 Tex. 


160, 254 S. W. 290, 29 A. L. R. 
566; Humphreys-Mexia Co. v. 
Gammon (1923) 113 Tex. 247, 254 
S. W. 296, 29 A. L. R. 607; Robin- 
son y. Jacobs (1923) 1138 Tex. 231, 
254 S. W. 309; Thomason vy. Ham 
(2923). LS Pex 289, 254.8, WW: 
LO. 

55 Steelsmith v. Gartlan (1898) 
45 W. Va. 27, 29 S. E. 978, 44 L. 
R. A. 107; Huggins v. Daley (1900) 
99 FE. 606, 40 C. C. A. 12, 48 L. R. 
A. 320; National Oil & Pipe Line 
Co. Vv. Teel (Tex. Civ. App: 19:02) 
67 S. W. 545; Hodges vy. Brice 
(1903) 32 Tex. Civ. App. 358, 74 
S. W. 590; Roberts v. McFadden 
(1903) 32 Tex. Civ. App. 47, 74 
S. W. 111; Emery v. League (1903) 
31 Tex. Civ. App. 474, 72 S. W. 
603; Petroleum Co. v. Oliver (Tex. 
Civ. App. 1904) 79 S. W. 884; 
Witherspoon v. Staley (Tex. Civ. 
App. 1913) 156 S. W. 557; Owens 
vy. Corsicana Petroleum Co. (Tex. 
Cive App. 1914) L169 -S; W.. 200; 
Brown v. Wilson (1916) 58 Okl. 
S92) 160) Ps 94S be i. A, TILT se, 
1084; Heard vy. Pratt (Tex. Civ. 
App. 1924) 257 S. W.. 060. 
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all of a certain tract of land; third, where the lessor grants and conveys 
to the lessee all of the oil and gas in and under a certain tract of land, 
together with the exclusive privilege of entering thereon for the purpos 
of drilling and operating for oil and gas. Besides these three principal 
types, there may be found combinations of any two or all of them. 

Funk v. Haldeman®® was the first case wherein the nature of the legal 
interest created by an oil and gas lease was before a court for determina 
tion. In that case several instruments were involved, but the combined 
effect was a grant, bargain, and sale to Funk, his heirs and assigns, of th 
“free and uninterrupted use, privilege, and liberty to go on any part” o 
certain described lands “for the purpose of prospecting, digging, exca- 
vating, and boring, and erecting thereon frames, vats, engines, or any- 
thing necessary for prospecting, experimenting, or searching to find any 
ore, oil, salt, coal, or other mineral, and taking the same out of th 
earth,” together with a grant of “the right, privilege, and exclusive use 
of one acre of land at and around each well or pit,” and with the priv 
ileges of going and coming on the land for the purposes of the grant. 
The consideration stipulated was $200 and one-third of the minerals 
produced. The lessee agreed to begin operations within a fixed time, 
but, if the experiment proved to be a failure, the lessee to have the 
privilege to remove all of the fixtures and the premises to revert to th 
lessor. ‘The lessee was given express power to assign his interest in 
whole or in part. Funk subdivided his holdings and assigned variou 
tracts to others. Haldeman and other lessors claimed that they wer 
privileged to go on the lands leased or granted to Funk and operate fo 
oil upon such portions thereof as he was not actually operating upo 
They made the further claim that by subdividing his interest Funk ha 
forfeited it. Funk filed a bill in equity seeking to enjoin the lessor 
from boring for oil and gas on the leased lands, and the defendants file 
a cross-bill alleging a forfeiture by Funk because of his subletting an 
assigning the premises. ‘The conclusions of the court on the question 
raised are briefly stated as follows: “We are of the opinion, first, that th 
conveyance vested in Funk, in fee simple, within the lines designated in 
the deeds, an incorporeal hereditament; second, that this interest, which 
would have been entire and indivisible at law, was made divisible by the 
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‘rms of the grant; third, that this interest, which at law would have 
een held in common with the grantors, was made by the parties exclu- 
-ve in Funk, his heirs and assigns, within the designated lines; fourth, 
t whatever may be the rights of way, of tillage, and of building, re- 
=rved to the grantors within Funk’s lines, they have no mining rights 
merein, and can have none until Funk, or those claiming under him, have 
orfeited their rights by breaches of their covenants.” 

From the opinion in this case it is clearly apparent that the court treat- 
the grant here as if the subject-matter were solid minerals,5? and 
rithout any regard whatever to its fugitive character, and that the legal 
aterest is determined only from the standpoint of the granting clause, 
accordance with the distinction between mining lease and mining li- 
=nse, as laid down by the English and early Pennsylvania cases with 
=ference to grants for the purpose of mining solid minerals.5® The 
nting clause being of that type which, by the authorities just men- 
oned, created only a mining license or incorporeal hereditament, as 
istinguished from lease, the court very naturally held that the interest 
eated was an incorporeal hereditament, a mining license.5® But to pre- 
ent any misunderstanding, following the use of the term “license” as 
-escriptive of the interest created, the court said: 

“But though we hold the papers in this instance to constitute a license, 


6% The court said: ‘Throughout 
this opinion I have treated oil as 
mineral. Until our scientific 
nowledge on the subject is increas- 
rd, this is the light in which the 
sourts will be likely to regard this 
-aluable production of the earth.” 
58 The court said that, from the 
very language of the instrument, the 
mterest given ‘‘will be seen to 
imount neither to a lease, nor to a 
sale of the land, nor any of the min- 
srals in the land. No estate or 
oroperty, either in the soil or the 
minerals, was granted.”’ This state- 
ment is almost identical with that 
made by Abbott, C. J., in Doe dem. 
Hanley v. Wood (1819) 2 B. & Ald. 
723. The court also quoted a state- 


Sum.O1n & Gas—12 


ment from Bainbridge, Law of 
Mines (1878) p. 510, where that 
author discusses the distinction be- 
tween mining leases and mining li- 
censes. See section 52 footnote 48, 
supra. 

59 The court distinguished Cald- 
well v. Fulton (1858) 31 Pa. 475, 
72 Am. Dec. 760, a case in which 
the instrument was held to be a 
deed passing an absolute interest 
to coal under the land, on the 
grounds that the conveyance in that 
case was made for a present total 
consideration, while the real con- 
sideration in the principal case was 
the royalties to be paid, and that 
title to the minerals did not pass 
until actually severed. 
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and not a lease, it is a license coupled with an interest; not a mere per- 
mission conferred, revocable at the pleasure of the licensor, but a grant 
of an incorporeal hereditament, which is an estate in the grantee, and 
may be assigned to a third party.” 

Following the lead of Funk v. Haldeman, supra, the Pennsylvania Sut 
preme Court has since held in numerous cases® that where, by the grant- 
ing clause of the lease, it purports to give to the lessee merely the ex- 
clusive privilege of drilling and operating for oil and gas, the interest 
created is an incorporeal hereditament, profit, or license. ‘The court of 
that state has not, however, had clearly in mind the true meaning of the 
decision in the first case, or perhaps always borne in mind that the de- 
cision turned purely on the construction of the granting clause itself. 
In Dark v. Johnston,® decided only a year after Funk v. Haldeman, the 
Pennsylvania court, apparently misled by the use of the word “license” 
in the former case, held that, although a lessee holding under a lease 
granting to him the “exclusive right” to enter upon land and operate for 
oil, and who had actually expended money in exploration, had a license: 
irrevocable by estoppel, but that his interest was nonassignable, and be- 
cause of its attempted assignment was destroyed. The court, likewise in 
this case, departed somewhat from Funk v. Haldeman, supra, in its 
reasoning to support the finding that the interest created was incorporeal, 
by bringing forth for the first time the theory that, since oil and gas are 
of a fugitive nature, they could not actually be subject to a corporeal in 
terest until reduced to possession, and therefore a corporeal interest 
could not be created in respect to them. 

In Rynd v. Rynd Farm Oil Co.® it was said that a grant of the “ex- 
clusive right” and privilege to bore for oil and gas, coupled with develop- 
ment, amounted to an irrevocable license, but that ejectment was not the 


60 Dark v. Johnston (1867) 55 Pa. 
164, 93 Am. Dee; We2.  Rynd! vz 


A. 566; Hicks v. American Natural 
Gas Co. (1904) 207 Pa. 575, 57 A. 


Rynd Farm Oil Co. (1869) 63 Pa. 
399; Union Petroleum Co. vy. Bliven 
Petroleum Co. (1872) 72; Pa. 173; 
Thompson’s Appeal (1882) 101i Pa. 
225; McElwaine v. Brown (1887) 
i Sad. (Pa:) 201, 12 A. 458) Dut 
field v. Hue (1889) 129 Pa. 94, 18 


55, 65 L. R. A. 209; Kelly v. Keys 
(1906) 213 Pa. 295, 62 A. 911, 110 
Am. St. Rep. 547. 

61 (1867) 55 Pa. 164, 93 Am. Dec. 
732. 

62 (1869) 63 Pa. 399. 
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oper remedy for the grantor to recover certain parts of the land, which 
ere alleged to have proven unprofitable for oil and gas purposes. 
In Union Petroleum Co. v. Bliven,®’ where the lease was similar to that 
the previous cases, the interest was held to be an incorporeal heredita- 
ent, and the remedy for disturbance of the lessee’s rights was an action 
f case, and that ejectment could not be maintained, and to the same 
ect is Duffield v. Hue.®* 
But in Karns v. Tanner,® where the lessee had entered, and had been 
usted from possession by a second lessee, it was held that he could main- 
in ejectment. The defense was that the interest which was created was 
n incorporeal hereditament, on the authority of Funk v. Haldeman, su- 
ta; but the court said that the nature of the interest created by the lease 
as not necessary to the decision of the case, because there had been 
in ouster from actual possession. But somewhat out of harmony with 
These cases, in so far as they rely upon the type of the granting clause, 
es Thompson’s Appeal,®* where the lease granted the land itself for the 
surpose of searching for oil and other minerals; but the court held, on 
‘he authority of Funk v. Haldeman, supra, that the lessee acquired no 
-state in land or mineral. In Hicks v. American Natural Gas Co.,®? 
where the remedy of the purchaser of land as against a lessee in posses- 
sion under a prior unrecorded lease was held to be ejectment, the Penn- 
sylvania court intimates for the first time that there may have been error 
nthe Funk Case, supra, in holding the interest created an incorporeal 
tereditament. Although distinguishing the case at hand on the grounds 
-hat it was the landowner, and not the lessee, who was bringing the action, 
the court said of the Funk Case: “This is the first case in this state in 
which the nature of the estate acquired by a lease of the exclusive right to 
search and drill for oil was passed upon by this court; and although it 
is, somewhat reluctantly, held to be an incorporeal hereditament, yet it is 
in substance decided that, if the suit had been between the owner of the 
land and Funk, the owner of the incorporeal hereditament or license, 
the owner’s remedy to oust Funk would have been by ejectment. This 
case was decided in 1866, a very few years after the great utility of 
natural oil and its immense value as an article of commerce had been 


63 (1872) 72 Pa. 173. 66 (1882) 101 Pa. 225. 
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demonstrated; its extent under the earth, the means of discovery, and 
methods of production were still but imperfectly known. It may be 
doubted whether now, after forty years more of knowledge, if the ques- 
tion were first before us, we would hold that a grant of exclusive right to 
the oil under a defined tract of land, coupled with the exclusive right to” 
portions of the surface for production and transportation, is an in- 
corporeal hereditament. But in Funk v. Haldeman we did so classify it, 
and have followed that decision in many cases since. Having due regard, © 
therefore, to the rule of stare decisis, we must continue to so classify such 
contracts.” 

But, whatever the doubts the Pennsylvania court may have had as to. 
the soundness of the decision in Funk v. Haldeman, it seems to have been 
settled by the case of Kelly v. Keys. In that case a lessee under a lease 
granting exclusive privilege of taking oil and gas, who had never entered 
into possession of the premises, brought an action of ejectment against 
a junior lessee, who was producing oil upon the land. On the authority of 
Funk v. Haldeman it.was held that the interest created was nonpossessory 
and incorporeal, and that the plaintiff could not maintain ejectment. The 
court, after reviewing Funk v. Haldeman and the cases following it, drew 
this conclusion: “The reason for the rule thus established is to be found 
in the peculiar character of mineral oil. This is very clearly indicated in 
the early cases, where the distinction is drawn between minerals which 
are fugacious in their nature, such as water, gas, arid oil, and those which 
have a fixed situs, and are necessarily a part of the land; and this dis- 
tinction has been allowed with controlling significance whenever oil in 
situ has been the subject of dispute. But rule and reason are against a 
theory that prevailed with the court below, to the effect that, a mineral 
once discovered, all that was im situ became in law a part of the real es- 
tate.” Thus it is to be noted that in this case, while the court follows 
Funk v. Haldeman, in that a corporeal hereditament is not created by the 
type of lease involved, the reason is shifted, and might as well apply for 
the same conclusion with any other type of lease. 

But where the granting clause, instead of granting privilege of taking | 
oil and gas, purports to grant, demise, and lease the land for the pur- 
pose of exploration for and the production of oil and gas, it is well 
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69 In Chicago & Allegheny Oil & 

Mining Co. v. United States Petro- 
um Co. (1868) 57 Pa. 83, the 
ranting clause of the lease provid- 
d: “The party of the first part 
ereby covenants and agrees to 
ase to the party of the second 
art his heirs and assigns, all his 
ight, title, interest and claim in 
und to all that certain piece or par- 
a of land, * * * the said par- 
y of the second part to have the 
sole and exclusive right to bore or 
flig for oil on said lands and gather 
and collect the same therefrom, for 
term of twenty years from the 
ate hereof.’’ The court said: “The 
agreement * * * is manifestly 
lease for years of the corporeal 
senement, with an added exclusive 
sight to bore for, obtain, and take 
che oil found, returning as rent one- 
ourth of the product of the lessor.” 
In Kitchen v. Smith (1882) 101 
a. 452, the land was leased for 
teen years, but the exact type of 
the granting clause does not ap- 
ear. The court said: “The lease 
ested in the lessees and their as- 
ssigns the exclusive possession of the 
and for the purpose of searching 
for, producing, storing, and trans- 
orting oil. They had a right to 
ithe possession of so much of the 
land as was necessary for said pur- 
pose, and were in the actual posses- 
ssion of a considerable part, if not 
ithe whole. The right was not a 
mere license.”’ 

In Duke v. Hague (1884) 107 Pa. 
57, the contract granted and leased 
“the exclusive right for the sole 
sand only purpose of mining and ex- 
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ttled by a long line of Pennsylvania cases that the legal interest 
ereby created is a corporeal possessory estate in land, supporting 
jectment in the lessee, even though he has never been in possession.® 


ecavating for petroleum, rock or 
carbon oil, all of that certain tract 
of land, * * * to have and to 
hold the said premises exclusively 
for the said purpose only, unto the 
party of the second part, * * #* 
for and during the full term of twen- 
ty years.’”’ The court said of the 
interest of the lessee: ‘‘His inter- 
est is that of a tenant for years for 
the purpose of mining, he has an 
absolute right of possession of all of 
the surface necessary, and no one 
else can rightfully take out oil dur- 
ing the term, save under him. The 
whole of the oil, or only a part, may 
be taken under the lease; but what- 
ever shall be taken is of the sub- 
stance of the realty. He is not an 
absolute owner of the whole of the 
oil, as he would be were all of the 
oil in place conveyed to him in fee.” 

In Brown vy. Beecher (1888) 120 
Pa. 590, 15 A. 608, the land itself 
was leased for a term of fifteen 
years, ‘‘with the sole and exclusive 
right and privilege, during said pe- 
riod, of digging and boring for oil 
and other minerals and collecting 
the same therefrom.’’ The court in 
this case distinguished the interest 
created from that created by the 
type of lease in Funk v. Haldeman, 
and asserted that the interest here 
was not a license. It also distin- 
guished the case from that of Cald- 
well v. Fulton (1858) 31 Pa. 475. 
72 Am. Dec. 760, in that it did not 
amount to a transfer of an abso- 
lute interest in the oil and gas, and 
concluded by saying: ‘But, al- 
though the writing is a lease, it con- 
veyed to Marsh an interest in land, 
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In a leading case” on this subject the earlier cases are reviewed, and 
the distinction between the interest created by the two types of granting 
clause is clearly made. The court said: “Whether an agreement, com- 
monly known as a gas lease, creates an estate or interest in land, or is 
a mere license to enter and operate for those minerals, has frequently 
been before this court, as numerous reported decisions will attest. An 
examination of the cases will disclose that they have drawn a clearly 
defined distinction between agreements which create a lease of the 
land for mineral purposes, and those which are simply a license, giving 
to the licensee authority to enter and operate for minerals. While 
this distinction has not been strictly adhered to in all the cases, yet it 
is recognized and has been established in the leading cases on the sub- 
ject in this state, and is sustained by text-writers. * * * The 
language of the agreement in the case at bar shows it to be a lease, 
conveying an interest in land, a corporeal and not an incorporeal her- 
editament. ‘The lessor does, in the language of the lease, ‘grant, de- 
mise, lease, and let unto the party of the second part OR OF ell tee 
certain tract of land * * * containing onehundredacres, * * * 
for the sole and only purpose of mining and operating for oil, gas, and 
other minerals, and of laying pipe lines and of building tanks, stations, - 
and structures thereon to take care of the said products.’ It will thus 
be seen, by this transposition of the language of the lease, that the 
land itself is granted and demised, and not simply the right to enter 
upon and prospect and operate for oil and gas. It is not simply a 
privilege given to the lessee to use the premises for mining purposes, 
but the land itself is demised, with the right to obtain the minerals 
therein. By the agreement the exclusive right to take and appropriate 
all the minerals is conveyed, and during the term of the lease the 
lessor has no right to enter and operate for oil and gas. ‘The title 
to the oil except the one-eighth thereof is vested in the lessee, as 
is also the title to the gas and other minerals in the land. Under the 


a chattel interest, however; the 3823, 98 A. 955; Hamilton vy. Fos- 
lease was a chattel real, but none ter (1922) 272 Pa. 95,116 A. 50. 
the less a chattel.’’ See, also, Barn- 70 Barnsdall v. Bradford Gas Co. 
hart v. Lockwood (1892) 152 Pa. (1909) 225 Pa. 338, 74 A. 207, 26 
82, 25 A. 237; McKean Natural L. R. A. (N. S.) 614. 
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le of construction established, not only in other jurisdictions, but 
our own cases, therefore, the agreement creates a corporeal in- 
=rest in the lessee in the demised premises, and is not merely a license 
> enter and operate for oil and gas.” 
In New York a lease granting “the exclusive right” to take oil and 
as from certain lands was held to create only a license in the lessee 
enter upon the land and take oil, and did not amount to a cre- 
tion of a separate corporeal interest in oil and gas.7! In support 
»f this proposition, both Funk v. Haldeman 7* and Dark vy. Johnston 78 
vere cited; but it does not appear conclusively from this case whether 
he court relied upon the granting clause or the physical characteristics 
of oil for their holding. But in a later case, where the granting clause 
zranted the land for oil and gas purposes, the New York court reach- 
2d the same conclusion as in the previous case, but positively on the 
round that the physical characteristics of oil are such that a corporeal 
interest in it could not be created.** Nothing was said as to whether 
fa corporeal interest in the land was created. 

In Ohio the courts of that state have only incidentally committed 
tthemselves to the proposition at hand. Where an oil and gas lease 
granted all of the oil and gas under certain lands, and also the lands 
for the purpose of producing oil and gas, it was held that the interest 
was more than a license, and amounted to a lease of the land-and the 
oil and gas for a limited time.** This statement has been reiterated 
in several cases in that jurisdiction.** ‘The effect of holding that an in- 
strument of this type amounts to a lease of the land is in effect a hold- 
ing that the interest is corporeal, both in respect to the land and in 
respect to the oil and gas. Just what the court means by saying that 
the interest created is not a license admits of some doubt. If the 


71 Shepherd v. McCalmont Oil Co. %6 Harris v. Ohio Oil Co. (1897) 
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2. v. Fowler (1902) 65 Ohio St. 507, 
74 Wagner v. Mallory (1902) 169 63 N. EH. 76; Central Ohio Natural 

m ¥. 501, 62 N. By. 584. Gas Co. v. Eckert (1904) 70 Ohio 
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term was used in the same sense that it was used in Funk v. Halde- 
man (that is, as an exclusive, assignable interest in land amounting to 
a profit ad prendre), it might be said that the Ohio court, under the 
kind of leases used in that state, hold that the interest created is cor- 
poreal, not in the oil and gas, but in the land itself, in accordance with 
the doctrine of Barnsdall v. Bradford Gas Co.” | 

In Indiana practically no attention has been paid to the peculiar 
wording of the granting clause in oil and gas leases as determinative 
of the nature of the legal interest created by them. It is apparent 
from the cases in that state that the court has had considerable diff- 
culty in classifying the interest in oil and gas leases in accordance with 
the common-law classification.*® The leading case on the subject in 
that state is Heller v. Dailey.” In that case the lease granted all of 
the oil and gas in and under the land, with the privilege of going on— 
the land for purposes of development and production. Ina suit for rent 
the defense was made that the lease had been surrendered by parol. 
The court held, however, that the interest created was an interest in 
land within the meaning of the statute of frauds, and that a valid 
creation of such interest or a surrender thereof must be in writing, 
in absence of proof of a surrender by operation of law. The court’s 
view as to the nature of the legal interest created by the lease and the 
reasons therefor were clearly stated as follows: 

“Though because of the peculiar nature of oil and gas a corporeal 
interest in them cannot be created, and a title to specific mineral sub- 
stances cannot be acquired without the reduction of them first to per- 
sonal property, yet the exclusive and assignable right to do this, with 
the accompanying right necessary to suich accomplishment, constitutes, 
not a privilege revocable before it has been acted upon, but a sub- 
sisting exclusive, assignable, and irrevocable right, which accrues up- 
on the execution of the written instrument of conveyance and before 


77 (1909)°225 Pa. 338, 74 A. 207, Troyer (1906) 166 Ind. 402, 77 N. 
ZGwE RR. AS (GN. 3S\)) 61k E. 7389; Stahl v. Illinois Oil Co. 
78 Hancock v. Diamond: Plate (1910) 45 Ind. App. 211, 90 N. EG 
Glass Co. (1904) 162 Ind. 146, 70 632. Z 
N. HE. 149; Monaghan v. Mount 79 Heller v. Dailey (1902) 28 Ind. 
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ry action is taken thereunder. The right so created is not susceptible 
livery of seisin, and is in the nature of an incorporeal hereditament.” 
It is clear from this statement that the Indiana court takes the view 
t the interest created is a nonpossessory or incorporeal interest, 
r the reason that a corporeal interest in oil and gas cannot be cre- 
d, due to their peculiar characteristics. Although Funk v. Halde- 
n was cited at the end of the above-quoted statement, that decision 
pports the conclusion, but not the reason given. 
Although in Kentucky the court is committed to the doctrine that 
I and gas are incapable of ownership in sitw,8° and for this reason 
ight be expected to be in accord with the decision of the Indiana court 
Heller v. Dailey.*4 But in at least one case in that state ®* there 
some indication that the court holds that the interest created by a 
ase which purports to grant land for oil and gas purposes is a cor- 
oreal interest, on the authority of Barnsdall v. Bradford Gas Co.*% 
a that case the Kentucky court held that the lease created such an in- 
rest in real estate that the lessor might enforce a lien in a nature of a 
endor’s lien for the recovery of royalties. In a federal Kentucky 
case §* it was said that an interest created by a lease, on the authority 
£ Tennessee Oil, Gas & Mineral Co. v. Brown,®> was not such an 
aterest as would support ejectment in the lessee; but in a later federal 
ase 86 the same judge recalled his former statements and said that 
ifter deliberation he was inclined to think that the rule in Barnsdall 
. Bradford Gas Co. was the better doctrine. There are cases in Ken- 
icky holding that oil and gas leases, regardless of the form of the 


80 Louisville Gas Co. v. Kentucky 
fans Co. (1903.) 117 Ky. 71, 77 
av. 368, 70 L. R. A. 558, 111 Am. 
Ge Rep. 2265, 4 Amn, Cas. 355; 
ommonwealth v. Trent (1903) 117 
cy. 34, 77 S. W. 390, 4 Ann. Cas. 
09; Hamby v. City of Dawson 
prings (1907) 126 Ky. 451, 104 S. 
V, 259, 12 L. R. A. (N. S.) 1164; 
Ouisville Gas Co. v. Kentucky Heat- 
tH Co. (1909) 132 Ky. 435, 111 S. 
V. 374. 

81 (1909) 28 Ind. App. 555, 63 N. 
1. 490. 


82 Kennedy vy. Hicks (1918) 180 
Ky. 562, 203 S. W. 318. 

83 (1909) 225 Pa. 338, 74 A. 207, 
26 Te R. AL GN--S.)) oa. 

84 Lindlay v. Raydure (D. C. 
1917) 239 F. 928. See, also, Ray- 
dure v. Lindley (C. C. A. 1922) 268 
Bivae8. 

85 (1904) 1381 W..696, 65 C. C. A. 
524, 

86 Beatty Oil & Gas Co. v. Blan- 
ton (D. CG. 297) Zep 979. 
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granting clause, create such interest in lands that, to be valid, they 
must be in writing under the statute of frauds ; 87 but there seems to be 
no actual decision by which the lessee’s interest is classified in accord- 
ance with common-law methods.®* 

The Illinois Supreme Court, in the earlier cases, at least, seems to 
pay no attention to the granting clause of oil and gas leases in passing 
upon the nature of the legal interest created, but does make use of 
the fugitive nature of oil and gas as a basis of the conclusion that a 
lease does not amount to a grant of the oil in the ground, or pass any- 
thing which can be the subject to an ejectment or other real action,®® 
and this is upon the authority of Dark v. Johnston ®® and Shepherd y. 
McCalmont Oil Co.94 The court does, however, hold in several cases 
that the privilege of going on the land, which is to continue for a period 
made indefinite by the paying quantities clause, amounts to a freehold 
interest in the land, and is, therefore, a conveyance of homestead, 
which, to be valid, must be executed and acknowledged in accordance 
with the statute.9? The Illinois court also holds, without any regard 
to the nature of the granting clause, that an oil and gas lease creates 
a separate property interest, which is taxable as real estate under the 
statutes in that state.9% In the last case in that state the question was 
raised as to whether the interest created by an oil and gas lease was 
“tangible property,” defined by the statute to mean corporeal property 
on which a corporation, as lessee, should pay taxes. It was insiste 
that the interest created was incorporeal and without the purview of th 
statute. The court, however, conceding that the interest created in th 


87 Rader v. Shaffer (1920) 186 
Ky. 802, 218 S. W. 292; Beckett- 
Iseman Oil Co. v. Backer (1915) 
Loo Ky; Sis, 78S) We Los4: 

88 See, also, Wolfe County v. Beck- 
eut (2907) 127 Ky. 252; 105) Ss We 
447,17 L. R. A. (N. S.) 688; Ray- 
dure v, Supervisors of Estill (1919) 
8s Ky. 84, 209 Sl Ww. 29k" Stark 
v. Petty Bros. (1922) 195 Ky. 445, 
243 S. W. 50. 

89 Watford Oil & Gas Co. v. Ship- 
man (1908) 233 Ill. 9, 84 N. B. 538, 
122 Am. St. Rep. 144; Poe v. Ulrey 


(1908) 233 Ill. 56, 84 N. BL. 46m 
Gillespie v. Fulton Oil & Gas Co. 
(1908) 2386 Ill. 188, 86 N. BH. 219% 

90 (1867) 55 Pa. 164, 93 Am. Dee. 
3 > 

51 (1885) 38 Hun (N. Y.)) 372 

92 Bruner v. Hicks (1907) 230 IL 
536, 82 N. E. 888, 120 Am. St. Rep. 
332; Poe v. Ulrey (1908) 233 DL 
56, 84 N. EB. 46; Gillespie v. Fulton 
Oil & Gas Co. (1908) 236 Ill. 188, 
86 N. BH. 219. 

93 People ex rel. Carrell v. Bell 
(1908) 237 Ill. 332, 86 N. B. 598 
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and gas, because of their fugitive nature, could not amount to own- 
ship of these substances and a corporeal estate in them, yet upon the 
thority of Barnsdall v. Bradford Gas Co. and earlier Illinois cases, 
Iding the interest a conveyance of homestead and taxable as real 
ate, held that “the conveyance, however, of the right to enter upon 
2 land for the purpose of prospecting and operating for oil and gas, 
ing pipe lines, and building power stations and structures to produce, 
ve, and care for the product, is a conveyance of an interest in the 
id itself, which, if of indefinite duration, is a freehold estate in land; 

* * the instruments in question conveyed to the appellant an es- 

te in the land mentioned in them, which is corporeal property, and 
statute requires the value of such property to be included in the 
tal amount of the tangible property of the corporation.” %* 
Thus it seems that in Illinois the court holds that, although there 
.mnot be a corporeal interest created in oil and gas as a distinct 
‘tysical subject-matter, yet, where the lease grants the land itself, 
.is amounts to a corporeal interest. 

In Kansas the court of that state has held, apparently without any 
“gard to the type of the granting clause, that an oil and gas lease 
~eates a license, incorporeal hereditament, or profit @ prendre.® 
‘here is practically no explanation in the cases as to the sense in which 
re above terms are used, or the reasons for the court’s view as to the 
corporeal nature of the interest created. The statement found in Funk 
. Haldeman,” to the effect that the lessee acquires no estate in the 


$2 P. 1119; McCullagh v. Rains 
CLIOT) 05 Kan. 458, So Po oad’: 
Beardsley v. Kansas Natural Gas 
Co. (1908) 78 Kan. 571, 96 P. 859; 
Mound City Brick & Gas Co. v. 
Goodspeed Gas & Oil Co. (1910) 83 


94 Transcontinental Oil Co. v. Em- 
1erson (1921) 298 Ill. 394, 131 N. 
moto, 16 A. Ll. R. 507. 

95 Dickey v. Coffeyville Vitrified 
rick & Tile Co. (1904) 69 Kan. 
06, 76 P. 398; Rawlings v. Armel 
Finch vy. 


moo) “10 Kan. 778, 79 PRP. 683; 
‘ansas Natural Gas Co. v. Board of 
om’rs of Neosho County (1907) 75 
ran. 335, 89 P. 750; Hastern Oil 
0. V. McEvoy (1907) 75 Kan. 515, 
9 P. 1048; Pittsburg Vitrified 
aving & Brick Co. v. Bailey (1907) 
Gekan. 42, °90 P. 803, 12 L. R. A. 
N. S.) 745; Phillips v. Springfield 
Tude Oil Co. (1907) 76 Kan. 783, 


Kan. 136, 209° PS Lo02s 
Beyer (1915) 94 Kan. 525, 146 P. 
114i: Huston vv. Cox ¢€1918) 1038 
Kan. 73, 172 P..992; Robinson v. 
Smalley (1918) 102 Kan. 842, 171 
P. 1155; Hover v. McNeill (1918) 
102 Kan. 492, 175 P. 150; Luman 
Vv. Davis (1921) 108 Kan. 801, 196 
Pe Dts. 
96 (1866) 53 Pa. 229. 


ee 
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land, or in the oil and gas, by virtue of an oil and gas lease, occurs 
in substance in several Kansas cases.°* It has been held that an oj 
and gas lease does not create a leasehold, or any estate in land, as 
distinguished from a license, within the meaning of the mechanic’s lien 
statute.°8 But it is held that the interest created is of sitch a character 
that it is an alienation within the meaning of the homestead statute,® 
and must be in writing under the statute of frauds.1_ Perhaps the most 
litigation in Kansas involving the nature of the interest created by oi 
- and gas leases has been in connection with the matter of taxation. 
statute provided that, where “the right or title to any minerals” i 
land were in one person and the fee to the surface of the same land i 
another person, the “right to such minerals” be separably taxed. Un 
der this statute the Kansas court in several cases held, without regard 
to the nature of the granting clause, that leases did not create separate 


: 97 Dickey v. Coffeyville Vitrified 

Brick & Tile Co. (1904) 69 Kan. 
106, 76 P. 398; Rawlings v. Armel 
(S05) 70 Kank iiss 79 Bo Ges. in 
Kansas Natural Gas Co. v. Board of 
Com’rs of Neosho County (1907) 
ICS Usemel, eIBia, ce) 12s (7/0), Syrlaleetey A) 
lease granted to the lessee the ex- 
clusive right for ten years, ‘‘to en- 
ter upon, operate for, and produce 
oil and gas,’’ the court said: ‘‘The 
lease grants no estate in the land 
‘or in the oil and gas which it may 
contain. It creates an incorporeal 
hereditament only, a license to en- 
ter and explore for oil and gas, and 
if they are discovered to produce 
and sever them. Until discovered 
and brought to the surface, no sev- 
erance of title occurs. The min- 
erals not only remain a constituent 
part of the land, but they belong to 
the owner of the surface soil be- 
neath which they lie.’ See, also, 
Hastern Oil Co. v. McEvoy (1907) 
ids Kans 615; 89 PP) 04s. mints. 
burg Vitrified Paving & Brick Co. 


v. Bailey (1907) 76 Kan. 42, 90 P, 
803, 12 Ll. R. A. GN. S:) 74523 er 
lips v. Springfield Crude Oil Co 
(1907) 76. Kan. 783, 92 P. datas 
Beardsley v. Kansas Natural Gas Co 
(£908) 78 Kan: 571, 96 BP Sham 
Huston v. Cox (1918) 103 Kan. 7 
172 P. 99)2. 

98 Hastern Oil Co. v. McEvo 
(1907) 75 Kan. 515, 89) BL dia 
Phillips v. Springfield Crude Oil Co 
(1907) 76 Kan. 783, 92 P) disihe 
Martin v. Springfield Crude Oil Co. 
(1907) 77 Kan? 85d, 92 Pe Janse 

99 Palmer v. Parish (1900) 6 
Kan. 311, 59 P. 640; Thompson vy. 
Millikin (1914) 93 Kan. 72, 148 P. 
430; Franklin Land Co. vy. We 
Gas, Coal & Oil Co. (1890)°43 Kan. 
518, 23 P. 630; Id. (1895) 54 Kan 
533, 88 P. 790, 45 Am. St. Rep 
297; Petersen v. Skidmore (1921) 
108 Kan. 339, 195 P. 600. 

1 Robinson, v. Smalley (1918) 10 
Kan. 842, 171 P. 1155: White vw 
Green (1918) 103 Kan. 405, 173 Py 
974, 
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-ates in the land, or in oil and gas, subject to taxation.? The ques- 
»n has never been tested by ejectment, but in a case where a co- 
.see brought an action of ejectment and partition the court remarked 
at the action of ejectment was not taken seriously by either of the 
-tties, and the partition suit could not be maintained, because the in- 
~est created was not real estate.’ 
‘The decisions in West Virginia are not definite or positive in their 
utements of the character of the interest created by oil and gas leases, 
obably due in part to the fact that in no single cause have they found 
mecessary to classify such interest in accordance with the common-law 
=thods’ of classifications. In cases involving a guardian’s power to 
ase his ward’s land, it is held, upon the authority of Pennsylvania cas- 
where like questions were raised, that the lease amounts to a sale of 
e corpus of the estate;* but in later cases this ruling is explained to 
-an that the court did not view the lease as a sale of land, or of oil 
.d gas in place, thereby creating in them a corporeal estate, but since, 
ader the operations contemplated in the lease, a part of the land would 
‘entually be removed and work a severance of a part of the ward’s 
ds, which a guardian did not have the power to do, other than by 
)mpliance with the requirements of the statute setting forth the man- 
»r in which a guardian may sell his ward’s lands.5 One principle upon 
4 Wilson v. Youst (1897) 43 W. 
Va. 826, 28 S. B. 781, 39 L. BR. A. 
292; South Penn Oil Co. v. McIn- 
tire (1898) 44 W. Va. 296, 28 S. 
E. 922; Lawson v. Kirchner (1901) 
50 W. Va. 344, 40 S. E. 344; Has- 
kell v. Sutton (1903) 53 W. Va. 
206, 44 S. E. 533; Jamison Coal 
Co. v. Carnegie Natural Gas Co. 
(1915) 77 W. Va. 30, 87 S. H. 451; 


Updegraff v. Blue Creek Coal Co. 
(1914) 74 W. Va. 316, 81 S. EH. 


“2 Kansas Natural Gas Co. Vv. 
yard of Com’rs of Neosho County 
1907) 75 Kan. 835, 89 P. 750; 
mound City Brick & Gas Co. v. 
dodspeed Gas & Oil Co. (1910) 83 
an. 136, 109 P. 1002; Finch v. 
syer (1915) 94 Kan. 525, 146 P. 
_41; Hover v. McNeill (1918) 102 
can. 492, 175 P. 150; Luman Vv. 
avis (1921) 108 Kan. 801, 196 
. 1078. In Mound City Brick & 
as Co. v. Goodspeed Gas & Oil Co., 


apra, the Kansas court held that 
ae lease created more than a li- 
sense or inecorporeal hereditament. 
sut this case is hard to reconcile 
‘ith the other decisions. 

3 Beardsley v. Kansas Natural Gas 
0. (1908) 78 Kan. 571, 96 P. 859. 


1050. 

5 Ford v. Ball (1915) 76 W. Va. 
663, 86 S. EB. 562; Harvey Coal Co. 
y. Dillon (1905) 59 W. Va. 605, 53 
oS Gr 938, 6 lL. Ri A. GN. SS.) 628; 
Campbell v. Lynch (1917) 81 W. 
Vea, s74, 94 S. e789, lL. KR. A. 
19LSB, LOTO. 
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which the West Virginia court seems to be able to agree is that the 
interest of an oil and gas lessee is inchoate or executory until produc- 
tion, and is vested thereafter.6 In a case where the lease granted the 
“exclusive right” to produce oil and gas from certain land, the court 
characterized the interest prior to discovery as a “right to explore and 
determine the existence of oil and gas under the lands,” and after dis- 
covery as “a right, for a limited period, to work the land for oil,” and 
further asserted that the lessee “acquired no estate, either in land o 
minerals.” 7 Although the interest created is not named in the opinion?’ — 


6 Crawford v. Ritchey (1897) 43 
W. Va. 252, 27 S. E. 220; Steel- 
smith v. Gartlan (1898) 45 W. Va. 
Yili, PA Selo uly, Chelle tke, UNS Al 7/e 
Trees v. Eclipse Oil Co. (1899) 47 
W. Va. LO, 84.5) Ee 93s.) Helipse 
Oil Co. v. South Penn Oil Co. (1899) 
47 W. Va. 84, 34 S. E. 923; Law- 
son v. Kirchner (1901) 50 W. Va. 
344, 40 S. EH. 344; Ammons v. South 
Penn Oil Co. (12900) 47 W. Wa. 
GOS bos. HD. L004.) Panishy Hork 
Oil Co. v. Bridgewater Gas Co. 
(19102) 51 W. Va. 583; .42 S. EH. 
655, 59 L. R. A. 566; Core v. New 
York Petroleum Co. (1903) 52 W. 
Va. 276, 43 S. HE. 128; Lowther vy. 
Miller-Sibley Oil Co. (1903) 53 W. 
Vian SOM 24 1S) BEA oie Aims (St 
Rep. 1027; WBastern Oil Co. v. 
Coulehan (1909) 65 W. Va. 531, 64 
S. HE. 8836; McGraw Oil Co. v. Ken- 
nedy (1909) 65 W. Va. 595, 64 S. 
IDE AUOPG ASS ibe Ist, AN (ONT. Bi Oingye 
Smith v. Root (1910) 66 W. Va. 
HAS (OG Sh 1A ally Gi) 1b, 1k AN, (ANG 
S.) 176; Harris v. Michael (1912) 
TOW Wels BG, 78) S18, Bei4ie  isigubl 
Vv. wouth Penn (Oil Console) yi 
W. Va. 82, 76 S. BE. 124; Johnson 
v. Armstrong (1917) 81 W. Va. 399, 
94 S. EH. 753; Anderson v. Schaff- 
Mer CUI) VOM Wie wWide aac elOmce 
BH. 566, 


7 State v. South Penn» Oil Co. 
(1896) 42 W. Va. 80, 24S. E. 688, 

8 The syllabus of State v. South 
Penn Oil Co., supra, prepared by 
the court, states: ‘‘A privilege or 
liberty or license to search and ex-_ 
plore the land for oil or other min-— 
erals, coupled with a grant to dig 
and remove them, and convert them 
to the grantee’s own use, if in fee 
or for life, creates an incorporeal 
freehold right in the real estate, 
which may be assessed to the gran 
tee separately from the land or its 
surface, and, if the minerals be 
found and produced, creates a free 
hold interest, which should be as- 
sessed separately on the land books, 
under the Act of February 27, 1891 
(chapter 36), entitled ‘An act to 
provide for the reassessment of the 
value of all real estate within this 
state.” But such privilege, liberty, 
or license, and such interest, if lim- 
ited to a term of years, are not hel 
and owned as the whole or a part 
of a freehold ownership, within the 
meaning of the act, and should not 
be separately assessed to the mining 
licensee or lessee on such land 
books.” ’ 

And this language was quoted and 
followed in Toothman y. Courtney 
(1907) 62 W. Va. 167, 58 S. BE. 91Gm 
as a statement of law in that case. 
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= language used, together with the fact that the court relied upon 
nnsylvania cases,® shows that in this case, at least, the court followed 
2 rule that the grant of an “exclusive right” to produce oil and gas 
2ates an incorporeal or nonpossessory interest. And perhaps some 
tther evidence that the West Virginia court follows the distinction 
ween lease and license, or corporeal and incorporeal interest, on the 
sis of the granting clause, is found in a case where under a lease of 
id for oil and gas purposes it was held that, upon discovery “under 
lease of the character of the one in question, estate and property in 
oil and gas underlying the premises is vested in the lessee and his 
signs.” 1° But under a lease where the essential elements of all three 
s of granting clauses were present—that is, a grant of the land, of 
oil and gas, and of the “exclusive right” to produce them, were 
mbined in one lease 1\—the court, after stating that in Ohio! such a 
ant or contract had been held to amount to a lease, and not a license, 
ted that in West Virginia and Pennsylvania such leases were treated 
mere licenses. By this statement it would seem that the court viewed 
e interest created as a mining license or incorporeal interest, regard- 
s of the type of the lease.1* In further evidence of this attitude is a 


or incorporeal interests. But Mr. 
Veasey’s statement is made upon 
the assumption that the lease in the 
West Virginia case was a grant of 
the land, whereas it was merely a 


9The Pennsylvania cases cited 
e Funk v. Haldeman (1866) 53 
He 6 C229; Thompson’s Appeal 
L882) 101 Pa. 225; Rynd v. Rynd 
rm Oil Co. (1869) 63 Pa. 399; 


ruffield v. Hue (1889) 129 Pa. 94, 
8 A. 566; Brown v. Beecher 
E888) 120 Pa. 590, 15 A. 608; 
uke v. Hague (1884) 107 Pa. 57 
all of which agree that a lease 
canting the ‘‘exclusive right’ to 
soduce oil and gas from a tract of 
nd creates an incorporeal interest; 
3t Mr. James Veasey, in an article 
the Law of Oil and Gas (1920) 
Mich. Law Rev. 747, at page 
5, considers that by the citation 
— this group of Pennsylvania cases 
is established that the West Vir- 
finia courts wholly disregard the 
tistinction between types of grant- 
ng clauses as creating corporeal 


grant, demise, and lease of the “‘ex- 
clusive right’? to produce oil and 
gas from the land. 

10 Core v. New York Petroleum 
Co. (1903) 52 W. Va. 276, 43 S. EB. 
128. 

11 Mastern Oil Co. v. Coulehan 
(1909) 65 W. Va. 531, 64 S. E. 
836. 


12 The Ohio cases cited were 
Woodland Oil Co. v. Crawford 
(1896) 55 Ohio St. 161, 44 N. E. 


1093, 34 L. R. A. 62, Brown v. Fow- 
ler (1902) 65 Ohio St. 507, 63 N. 
E. 76, and Martin v. Jones (1900) 
62 Ohio St. 519, 57 N. E. 238. 

13 But in this case the court may 


a” 
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case where the granting clause granted all of the oil and gas in and 
under the lands, and it was held not to create an estate or ownership of 
the oil and gas in place, but “‘a limited right of possession and use of the 
land for the severance, conversion into personalty, and a removal of a 
certain portion thereof.” 14 And so in several other cases, either by in- 
ference or by direct statement, the interest created by oil and gas leases 
seems to be considered an incorporeal, nonpossessory interest,!® one 
which will not support ejectment,!® and this seems on the whole to be so 
held without regard to the type of the granting clause or the physical 
characteristics of oil and gas, although the interest created has some of 
the incidents of the relation of landlord and tenant, in that, where the 
words “grant, demise, and let” appear in the lease, they imply the cove- 


have been referring to the charac- 
ter of the interest created by a 
lease prior to production as distin- 
guished from the interest after pro- 
duction. No Pennsylvania cases are 
cited but the West Virginia case 
cited is one which emphasizes the 
executory character of oil leases 
prior to discovery. 

14 Toothman v. Courtney (1907) 
62 W. Var UG, bees. He olin. 

15 Ford v. Ball (1915) 76 W. Va. 
663, 86 S. EB. 562; State v. South 
Penn Oil Co. (1896) 42 W. Va. 80, 
24 S. E. 688; Toothman v. Court- 
ney (1907) 62 W. Va. 167, 58 S. 
E. 915; McGraw Oil Co. v. Kenne- 
dy (1909) 65 W. Va. 595, 64 S. BH. 
LOZ. 28) Win UR, PASGNGE Sah goo: 
Smith v. Root (1910) 66 W. Va. 
(HAIsiFetN Se IDA ANNO 330) 1, IR NG (ON 
S$.) 176; Hall v. South Penn Oil Co. 
(1912) 71 W. Va. 82, 76 S. BH. 124; 
Johnson v, Armstrong (1917) 81 W. 
Va. 399, 94 S. E. 753; Steelsmith 
v. Gartlan (1898) 45 W. Va. 27, 29 
Sh dB Wri IDR a I alte, hal 
Campbell v. Lynch (1917) 81 W. 
Widly il Ay (Oils LOA iy Ate mits O 9s Om LET 
R. A. 1918B, 1070), speaking of the 
nature of the interest created by 


oil and gas leases in light of Wes 
Virginia decisions, Poffenbarger, J., 
says: ‘“‘Though there are several — 
judicial declarations that such 4a 
lease constitutes a virtual sale of 
the oil and gas, there are, perhaps, 
just as many or more to the effect 
that it does not pass any title, legal 
or equitable to the oil and gas in 
place. All agree that, after discoy- 
ery of the minerals, it vests a con 
ditional estate in the lessee, but it 
is not title to the minerals in place. 
It is an incorporeal right to mine 
the exercise of which may exhaust 
the minerals. This right, of course 
is beyond the control of the lessor, 
his heirs or assigns, as long as the 
conditions upon which it depends 
are complied with, wherefore it 
binds the lands in the hands of the 
lessor and all persons holding un- 
der him.” See, also, the dissenting 
opinion of Judge Poffenbarger in 
Musgrave v. Musgrave (1920) 86 
W. Va. 119, 103 S. BH. 302, 16 Ave 
Bb64 ea 7 

16 Carnegie Natural Gas Co. ¥Y._ 
South Penn Oil Co. (1904) 56 W. 
Va. 402, 49 S. B. 548, 
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ants of good title and quiet enjoyment,17 and a lease is held to create a 
-asehold under the mechanic’s lien law of the state.!8 

In Oklahoma the courts of that state hold that an oil and gas lease, 
vithout regard to the type of the granting clause, but because of the fu- 
ritive nature of oil and gas, does not pass in them any estate or interest, 
rut merely a right to prospect and reduce them to possession as personal 
}roperty.!® This interest is said to be incorporeal, which, if to heirs 
rnd assigns, is in fee,?° and, if for years, a chattel real,*! and as such is 
m interest in land within the statute of frauds ** and acts of Congress 
elative to alienation of Indian lands,** and a conveyance of homestead 


17 Headley v. Hoopengarner 
°1906) 60 W. Va. 626, 55S. EB. 744; 
“ord v. Ball (1915) 76 W. Va. 663, 
16 S. H. 562. 

18 Showalter v. Lowndes (1904) 
16 W. Va. 462, 49 S. B. 448, 3 Ann. 
“as. 1096. 

19 ‘The iease relied upon by the 
»laintiff does not vest in him the ti- 
le to the oil and gas in said land, 
.nd is not a grant of any estate 
‘herein, but is simply a grant of a 
right to prospect for oil and gas, 
not title vesting until such sub- 
tances are reduced to possession by 
=xtracting the same from the earth 
—an incorporeal hereditament.” 
olachny v. Galbreath (1910) 26 
Tels Dia, Lt PP. $02, 38 L. R.A. 
“N. S.) 451; Rich v. Doneghey 
Ve9ES) Ti Oki. 204, L7T P. 86, 3 
4. L. R. 352; Mitchell v. Probst 
KeolS) 52 OKL 10, 152 P. 597; 
Frank Oil Co. v. Belleview Gas & 
reco. (1971) 29 Ok]. 719, 119 P. 
260,43 L. R. A. (N. S.) 487; Shaf- 
fer v. Marks (D. C. 1917) 241 F. 
139; In re Indian Territory Illumi- 
nating Oil Co. (1914) 43 Okl. 316, 
142 P. 997; State v. Welch (1919) 
te Oki. Cr. 485, 184 P. 786; Brun- 
san v. Garter Oil Co. (D. C. 1919) 
259 F. 656; Lima Oil & Gas Co. v. 
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Pritchard (1923) 92 Okl. 113, 218 
P. 863; Priddy v. Thompson (C. C. 
A. 1913) 204 F. 955; Kelly v. Har- 
ris (1916) 62 Okl. 236, 162 P. 219; 
Barnsdall v. Owen (C. C. A. 1912) 
200 F. 519; Etchen v. Cheney (C. 
CA. POTS) Ash se. Toe, 

20 Kolachny vy. Galbreath (1910) 
S6°OR, 712) 120 P. 902.38 2. R.A. 
(N.S) 457° “Rich yy; Doneshey 
(19818) Ti OFL 204, LTT P. $6, 38 
A. L. R. 352. Funk v. Haldeman 
(1866) 53 Pa. 229, was relied up- 
on in Kolachny v. Galbreath, for 
the holding that the interest creat- 
ed amounted to an incorporeal here- 
ditament or profit @ prendre, al- 
though in the Kolachny Case the 
granting clause would under the 
Pennsylvania decisions have created 
a corporeal interest. 

21 Duff v. Keaton (1912) 33 Okl. 
GA de 4 el Ot, 22, ee AK GN, 'S.) 
472; Tupeker v. Deaner (1915) 46 
Okl. 328, 148 P. 853; Papoose Oil 
Co. v. Swindler (1923) 95 Okl. 264, 
221 P. 506; Tibbens v. Clayton (D. 
G.- 1923) 288: BO S93. 

22 Rich v. Doneghey (1918) 71 
Ok 204 P77 2. s6, 0 ou. BR. S52. 

23 Eldred v. Okmulgee Loan & 
Trust Co. (1908) 22 Okl. 742, 98 
P. 929; Sharp v. Lancaster (1909) 
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in which a wife must join,?4 but not a possessory interest, which will 
support an action of ejectment by a lessee as against his lessor or the 
grantee of his lessor, in absence of possession by the lessee.”® 

The oil and gas lease ordinarily used in Texas is of that type which 
purports to grant the oil and gas, with the privilege of going on the 
land for the purpose of production. 
the possessory or nonpossessory nature of the lessee’s interest from the 
standpoint of the common-law action of ejectment,”® yet there are many 
cases involving taxation,?? statute of frauds,?* the homestead act,”® and 
other subjects in which the interest of the lessee is discussed.*® 


23. Okl. 349, 100 P. 578; Barnes 
v. Stonebraker (1909) 28 Okl. 75, 
1s Po M08 Hoyt vy. Hixicon(los)) 
Tal (ONE, als}, aly) 124, iylle  Rebelieie 
Vauiley C2 (©. Ac Oni) 24s he Ae 

24 Carter Oil Co. v. Popp (1918) 
TE) OUM, PABVPAS 7k Tee flay. 

25 Rich v. Doneghey (1918) 71 
CONdl, ADEs alee 12, 3G, 33 ANS Ib, 1a, Gil 77e 
Kolachny v. Galbreath (1910) 26 
Ody ray, abaly 12. OMS SYS de 1S AN, 
(N. S.) 451. But see Ewert v. Rob- 
‘Inson (C. C. A. 1923) 289 F. 740, 
35 A. L. R. 219, a federal case aris- 
ing in Oklahoma, wherein the lease 
granted and demised certain lands 
for oil and gas purposes, and held 
that the lessee had such interest 
that he might maintain ejectment. 
And this upon the authority of 
Barnsdall v. Bradford Gas Co. 
(UIOS) 225 Bas cose oaceeOueeG 
Ie WR NS {ONG Si) Gale! 

26 But see Hightower y. Price 
(Tex. Civ. App. 1922) 244 S. W. 
652; Mid-Texas Petroleum Co. y. 
Colcord (Tex. Civ. App. 1921) 235 
S. W. 710; Benavides v. Hunt 
(1891) 79 Dex. 888, 15S: WwW. sgiés 

27 Texas Oil & Gas Co. v. Daugher- 
ty, (GUO) alt Dex. 234 7G aSemiwe 
T17, be R.A. 917, 9895) Stephens 
County v. Mid-Kansas Oil & Gas Co. 
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While there are no cases testing 


The 


(1923) 113 Tex. 160, 2548S. W. 290, 
PA) ING i Iss HOG. 

28 Priddy- v. Green (Tex. Ciy. 
App. 1920) 220 S. W. 2438; Texas 
Co. v. Tankersley (Tex. Civ. App. 
1921) 229 S. W. 672; Canon v. Scott 
(Tex. Civ. App. 1921) 230 S. Wz 
1042. ; 

29 Southern Oil Co. v. Colquitt 
(1902) 28 Tex. Civ. App. 292, 69% 
S. W. 169; McEntire v. Thomason 
(Tex. Civ. App. 1919) 210° S> We 
563; Richmond vy. Hog Creek Oil 
Co. (Tex. Civ. App. 1920) 229 S. 
W. 563; Stephenson y. Mallett 
(Tex. Civ. App. 1922) 240 S. W. 
633; Johnson v. Russell (Tex. Civ. 
App. 1920) 220 S. W. 352; Crabb 
v. Bell (Tex. Civ. App. 1920) 2208. 
W. 6238. 

30 O’Neil v. Sun Co. (1909) 58 
Tex. Civ. App. 167, 1:23 S. Wy. ine 
National Oil & Pipe Line Co. vy. Teel 
(Tex. Civ. App. 1902) 67 S. W. 545; 
Id. (1902) 95 Tex. 586, 68 S. Wa 
979; Witherspoon v. Staley (Tex. 
Civ. App. 1913) 156 S. W. 5573 
Staley & Barnsdall v. Derden 
(1909) 57 Tex. Civ. App. 142, 12m 
S. W. 1136; Key vy. Big Sandy Oil 
& Gas Development Co. (Tex. Civ. 
App. 1919) 212 S. W. 300; Bailey 
v. Williams (Tex. Civ. App. 1920) 
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ntroversy in that state centers about the holdings of two cases, Na- 
onal Pipe Line Co. v. Teel *4 and Texas Co. v. Daugherty.*? In the 
rmer case it was held that an oil and gas lease did not create such an 
terest in land that an assignee thereof is entitled to the defense of 
ona fide purchaser without notice as against the lessor, who attempted 
» set aside the lease for fraud in its procurement. 
ourt of Civil Appeals and the Supreme Court seemed to base their 
Sinions largely upon the character of the drilling clause, holding that 
ae royalties, and not the $1 paid on the inception of the contract, con- 
ituted the chief consideration of the lease, and since there was no ex- 
ess duty upon the lessee to develop, or a definite time beyond which he 
uld not delay development, the lease did not create a present interest 
1 the land, but merely an option to acquire it. The Teel Case was fol- 
ywed in two other decisions 33 of the Court of Civil Appeals in which 
‘rits of error were refused by the Supreme Court. Shortly after the 
ecision of the Teel Case, the Supreme Court refused a writ of error in 
outhern Oil Co. v. Colquitt,34 in which the Court of Civil Appeals had 


In this case the 


Caruthers (Tex. Civ. App. 1921) 
236 S. W. 189; Caruthers v. Leon- 
ard (Tex. Com. App. 1923) 254 S. 
W. 779; Humphreys-Mexia Co. v. 
Gammon (1923) 113 Tex. 247, 254 
SW. 297,29 A. L. R. 607; Robin- 
son v. Jacobs (1923) 113 Tex. 231, 
254 S. W. 309; Thomason v. Ham 
(1923) 113 Tex. 2389, 2d4 S.. W. 
316; Texas-Pacific Coal & Oil Co. 
v. Fox (Tex. Civ. App. 1921) °228 S. 


mam S. W. Sil: Young v. Jones 
\'®ex. Civ. App. 1920) 222 S. W. 
91; Texas Pacific Coal & Oil Co. 
. Howard (Tex. Civ. App. 1919) 
-12 S. W. 735; Empire Gas & Fuel 
to. v. Pendar (Tex. Civ. App. 1922) 
644 S. W. 184; Smith v. Womack 
'Tex, Civ. App. 1921) 2381 S. W. 
340; Jones v. Murphy (Tex. Civ. 
App. 1923) 253 S. W. 634; Varnes 
~. Dean (Tex. Civ. App. 1921) 228 


3. W.1017; Hitson v. Gilman (Tex. 
ay. App. 1920) 220 S. W. 140; 
-Iynson v. Gulf Production Co. (Tex. 
“iv. App. 1921) 232 S. W. 873; Da- 
wis v. Texas Co. (Tex. Civ. App. 
9921) 232 S. W. 549; Texas Co. v. 
Davis (1923) 113 Tex. 321, 254 S. 
W. 304; Marnett Oil & Gas Co. v. 
Munsey (Tex. Civ. App. 1921) 232 
3. W. 867; Munsey v. Marnet Oil 
MarGas Co. (1923) 113 Tex. 212, 
254 S. W. 311; Pierce Fordyce Oil 
Ass’n v. Woodrum (Tex. Civ. App. 
1916) 188 S. W. 245; Leonard v. 


Wi Oz. 

Si (Tex. Givi App. 1902) 67 S. W. 
545; (1902) 95 Tex. 586, 68 S. W. 
979. 

82 (1915) 107 Tex. 234, 176 8S. W. 
Took wks AL LOLS O80. 

338 O’Neil v. Sun Co. (1909) 58 
Tex. Civ. App. 167, 123 S. W. 172; 
Witherspoon v. Staley (Tex. Civ. 
App. 1913) 156 S. W. 557. 

34 Southern Oil Co. v. Colquitt 
(1902) 28 Tex. Civ. App. 292, 69 
S. ow. co. 
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held, under a lease, practically identical as far as the terms respecting 
development and delay were concerned with the lease in the Teel Case, 
that such a conveyance when made of homestead lands amounted to a 
grant of an interest in real estate requiring for its validity the joinder of 
the wife. In was in this state of the authorities that Texas Co. v. 
Daugherty *® was decided. The question in that case was whether or 
not an oil and gas lease created such a separate interest in real estate 
that it was taxable under a Texas statute. ‘The lease “granted, bar- 
gained, sold, and conveyed” to the lessee or grantee, “‘all of the oil, gas, 
coal, and other minerals in and under” a particular tract of land. The 
acknowledged consideration paid upon the inception of the contract 
was $100. ‘The lease also contained a clause that it was not intended as 
a mere franchise, but as a conveyance of the property, and privileges 
described in the lease for the purposes mentioned. There was an ex- 
press conveyance covenant on the part of the lessee to begin drilling 
within one year, but a provision that drilling might be delayed by the 
payment of rental for a period not exceeding three years. The court 
took the view that oil and gas in place, regardless of their fugitive char- 
acter, are capable of ownership, and that by the grant the lessee ac- 
quired a separate, taxable interest, giving a fee to the oil and gas in the. 
ground. The cash consideration, the character of the drilling clause, 
and the expression of the intention in the lease to the effect that it was 
not intended as a mere franchise, but a grant of property, each had, no 
doubt, more or less influence on the minds of the court in distinguishing 
it from the Teel Case, although the statement made by the court at the 
end of its opinion, in which that case and others following it were at- 
tempted to be distinguished is not altogether satisfactory. 

The Teel Case has been squarely followed on the point that it did 
not create an interest in land under the bona fide purchaser doctrine in 
three cases 6 in the Court of Civil Appeals, and there are many other 
cases in that court, due to the influence of the theory there presented, 
in which the court has held that the interest created by an oil and gas 
lease does not convey any title to oil and gas in place, but merely an 


35 (1915) 107 Tex. 234,176 S. W. Gilman (Tex. Civ. App. 1920) 220m 
i lat een NCO aL pHs VOlsiole S. W. 140; Aurelius v. Stewart 

36 Varens v. Dean (Tex. Civ. App. (Tex. Civ. App. 1919) 219 S. W. 
1921) 228 S. W. 1017; Hitson v. 98683. 
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tion or privilege to drill, sometimes characterized as an incorporeal 
reditament.*7 

Following Texas Co. v. Daugherty, in a number of cases it has been 
d that the interest created by the leases there involved is in the nature 
a defeasible fee in the oil and gas in place.88 The uncertainty as to 
xe exact distinction between the doctrine of the Teel Case and Texas 
“o. v. Daugherty, and the failure of the court to observe the true dis- 
inction between a lease for production and a deed creating a separate 
iterest in fee has led to some unsatisfactory and inconsistent results 
articularly in the Court of Civil Appeals. As an example of this it was 
eld in one case 8 that, since the lessee acquired a fee.in the oil and 
as in place, the interest in land was such that it was not defeated by 
bandonment, and this upon the supposed authority of Texas Co. v. 
Jaugherty. Where the same proposition was urged in another case in 
he same court,!® the court said that the interest “should not be consid- 
-red as a conveyance of the corporeal property itself in its virgin state, 
jut the grant of an incorporeal right to search for, and when found put 
‘hat property in a marketable condition.” But, when both of these 
bove mentioned cases came before the Supreme Court, it was held that 
he leases involved created in the lessee defeasible estates in the oil and 
zas, and that they might be lost by abandonment.*! ‘There perhaps no 
-onger can be any doubt as to the nature of the interest created by an 
pil and gas lease in Texas, for in seven decisions 4” handed down within 


Civ. App. 1921). 232 S. W. 878; 
Davis v. Texas Co. (Tex. Civ. App. 
1921) 232 S. W. 549; Texas Co. vy. 
Davis (1923) 118 Tex. 321, 254 S. 
W. 304; Texas Pacific Coal & Oil 
Co. v. Fox (Tex. Civ. App. 1921) 


87 Jones v. Murphy (Tex. Civ. 
App. 1923) 253 S. W. 634; Bailey 
. Williams (Tex. Civ. App. 1920) 
23S. W. 311; Leonard v. Caruth- 
rs (Tex. Civ. App. 1921) 236 S. W. 
"189; Marnett Oil & Gas Co. v. Mun- 


sey (Tex. Civ. App. 1921) 232 S. 
W. 867; Young v. Jones (Tex. Civ. 
App. 1920) 222 S. W. 691; Canon 
v. Scott (Tex. Civ. App. 1921) 230 
S. W. 1042. 

88 Pierce Fordyce Oil Ass’n V. 
Woodrum (Tex. Civ. App. 1916) 
188 S. W. 245; Key v. Big Sandy 
Oil & Gas Development Co, (Tex. 
Civ. App. 1919) 212 S. WwW. 300; 
Hynson v. Gulf Production Co. (Tex. 


2280S. “Ws Oza. 

39 Davis v. Texas Co. (Tex. Civ. 
App. 1921) 232 S. W. 549. 

40 Marnett Oil & Gas Co. v. Mun- 
sey (Tex. Civ. App. 1921) 232. S. W. 
867. 

41 Texas Co. v. Davis (1923) 113 
Tex. 321, 254 S. W. 304; Munsey v. 
Marnet Oil & Gas Co. (1923) 113 
Tex. 212, 254 S. W. 311. 

42 Stephens County v. Mid-Kansas 
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the scope of three days the Supreme Court of that state reaffirmed the 
doctrine of Texas Co. v. Daugherty to the effect that oil and gas in the 
ground are capable of ownership, and that the effect of the lease con- 
veying oil and gas for mining purposes creates a corporeal interest in 
them in place, subject to be defeated by breach of condition subse- 
quent.42 In reaching this conclusion, the particular type of the granting 
clause has no bearing as evidenced by the words of the court in Stephens 
County v. Mid-Kansas Oil & Gas Co.,** a grant of the land for oil and 
gas purposes, where it was said by the court: “We find it impossible to 
reasonably ascribe to the two sets of instruments, disregarding mere 
form and looking at substance any different legal effects as regards the 
transfer of the title to oil and gas in place.” 
California is probably the only state to support the theory established 
in Pennsylvania to the effect that a grant of the land for oil and gas 
urposes creates a present possessory or corporeal interest in land, while 
a grant of the privilege of taking oil and gas creates only a nonposses- 
sory, incorporeal interest. In the first case, Payne v. Neuval,*® where 
the lease granted to the lessee all of the petroleum or other mineral 
which he might desire to mine, it was argued that title to the minerals 
passed because of the use of the word “grant.” But the court, follow- 
ing Heller v. Dailey,*® held that the interest created was not a grant of 
land, but of an interest in the nature of an incorporeal hereditament. In 


where that court 


‘Oil & Gas Co. (1923) 113 Tex. 160, 
254 1S. “We 29105) 29) VAL i EY 01616); 
Humphreys-Mexia Co. v. Gammon 
(1923) 113 Tex. 247, 254 S. W. 
21916), 29) As Tank. OOM ss whexas © Oly. 
OR Ivat (Alea) allB} “dtere, S\Pal, Ain4! Sh 
W. 304; Munsey v. Marnet Oil & 
Gas Co. (1923), D3" Dex. 22), 254: 
S. W. 311; Thomason vy. McIntyre 
(@ig2i3)) Das Mex. 220m aS envi 
ollie; Dhomason v. Ham Gug23) a3 
Tex. 239, 254 S. W. 316; Robinson 
Vv. Jacobs (1923) 113 Tex. Zeal, 254 
S. W. 309. 

43 But see Caruthers vy. Leonard 
(Tex. Com. App. 1923) 254 S. W. 
779, decided by the Commission of 
Appeals of Texas since those in the 


preceding note, 
holds that a lease conveying oil and 
gas in place with a right to enter 
and appropriate creates a determin- 
able fee or fee simple determinable 
in the oil and gas in place, and not 
an estate upon condition subse 
quent, because the estate determines 
ipso facto upon the happening of 
any one of a number of events; the 
only estate remaining in the lessor 
being a mere possibility of reverter. 

44°(19123) 113 Tex. 160, 254 Sy We 
ZO), 2:9) SA Tie Rie ibigio. 

45 (1909) 155 Cal. 46, 99 P. 476. 

46 (1902) 28 Ind. App. 555, 63 N. 
E. 490. 
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rookshire Oil Co. v. Casmalia, etc., Co.,47 where the lessor granted “the 
sle right to produce petroleum, asphaltum, and other hydrocarbon sub- 
nces, and natural gas, from the following tract of land,” the court 
aid: “This instrument does not vest in the so-called lessees any pres- 
it title in the land. It grants only the right to do certain things there- 
1, and to take certain mineral substances therefrom, and no title to 
ch substances passes from the original owner until the same is severed 
om the realty.” In Chandler v. Hart,** where the lease granted the 
und for oil and gas purposes, the court, in holding that such a lease 
reated a present vested interest in land, distinguished the holdings 
1 the Payne and Brookshire Cases on the ground that in those cas- 
s the land was not granted. This distinction has been carried on in 
ther California cases.‘ 

In Louisiana the court has not attempted to classify the legal interest 
reated by an oil and gas lease according to common-law classifications, 
r to draw any such distinctions on the basis of the granting clause as 
as the Pennsylvania court, but have sought to determine the legal effect 
»f the instrument from a consideration of its provisions.°° In some 
-ases the oil and gas lease is said to be a lease to the extent that a lessee 


47 (1909) 156 Cal. 211, 103 | ei 
B27. 

48 (1911) 161 Cal. 405, 119 12 
516, Ann. Cas. 1913B, 1094. 
49Kline v. Guaranty Oil Co. 
M1914) 167 Cal. 476, 140 4 2-F ag! 
Sommins v. Guaranty Oil Co. 
1916) 29 Cal. App. 139, 154, IP. 
Graciosa Oil Co. v. Santa Bar- 


Smith v. United Crude Oil Co. 
(1919) 179 Cal. 570, 178 P. 141; 
‘Allan vy. Guaranty Oil Co. (1917) 
176 Cal. 421, 168 P. 884; Francis 
vy. West Virginia Oil Co. (1917) 174 
'Gal. 168, 162 P. 394; Primmer v. 
Harris Oil Co. (1921) 51 Cal. App. 
401, 196 P. 921. 

50In Rives v. Gulf Refining Co. 
(1913) 133 La. 178, 62 So. 623, 
the court said: ‘In determining the 


scope and legal effect of an instru- 
ment giving rights and privileges 
to take or mine minerals, oil, or gas, 
it is immaterial by what name it is 
called; whether a lease, license, 
sale, contract, grant, deed of con- 
veyance, real right, an incorporeal 
hereditament, a chattel interest, a 
chattel real, a right in land, or oth- 
er name; the court will look to the 
language used in the instrument, 
aside from these terms so used, and 
determine its legal effects. The 
most commonly used term is the 
word ‘lease,’ although the other 
terms given above have been used 
by the courts.” 

The court went on to say that in 
Cooke v. Gulf Refining Co. (1911) 
127 La. 592, 53 So. 874, they had 
considered the contract for the pur- 
poses of that case as a lease. 
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in possession cannot deny his landlord’s title.54 In other cases the court 
admits that the contract has some of the elements of a sale.®” 

Very little had been said in the federal courts as to whether the in- 
terest created by an oil and gas lease is corporeal or incorporeal until the 
recent decision in Ewert v. Robinson. In Lindlay v. Raydure,>* Coch- 
ran, J., said that a lessee could not maintain ejectment. This statement 
was made upon the authority of Kelly v. Keys ® and Petroleum Co. v., 
Coal Coke & Mfg. Co.,5® but in a later opinion by the same judge he re- 
called his former statement, and then said that he was inclined to believe 
that the holding in Barnsdall vy. Bradford Gas Co.,57 where ejectment 
was maintained, to be the better view. In neither of the above cases was 
the court’s expression of opinion made to depend upon the character of 
the granting clause; that is, whether it purported to grant the land or to 
grant the privilege of taking oil and gas. 

In Ewert v. Robinson 58 it is held that, where the lease grants the land 
grants the land for a period of years for oil and gas purposes, the lessee 
has such an interest in land that he may maintain ejectment without 
having previously entered upon the land. The court based its decision 


_ squarely upon the doctrine of Barnsdall vy. Bradford Gas Co. 


51 Nabors Oil & Gas Co. v. Louisi- 
ana Oil Refining Co. (1922) 151 
La. 361, 91 So. 765; Spence v. Lu- 
(eis Aa \alinyy) UISyeS ky (Raj, Fl) Stor 
796. 

52 Cooke v. Gulf Refining Co. 
CUO) a2 sae big 2p biomes On Silas 
Nabors Oil & Gas Co. v. Louisiana 
Refining Co, (1922) i5i La, 36, 
91 So. 765. See, also, Gulf Refin- 
ing Co. v. Hayne (1915) 138 La. 
bio 0S. 5095) take Ac nomen: 
1147, Ann. Cas. 1917D, 130; Pure 
Oil Operating Co. v. Gulf Refining 
Cor NGL) L438) a2 Seri Seeor 
560; Houston Ice & Brewing Ass’n 
Vv. Murray, Oil ‘Co, (1919)) 145) ar 
1050, 838 So. 239; Wemple v. Pasa- 
dena (1920) 147 La. 532, 85 So. 
230; Standard Oil Co. v. Webb 
(1921) 149 La. 245, 88 So. 808. 

53 (C. C. A. 1928) 289 F. 740, 35 
Aw Ia, Re 29; 


Al- 


64 (D. C. 1917) 239 EF. 923° sa 
firmed (1918) 249 F. 675, 161 C. 
CAR bSib: 

55 (1906) 213 Pa. 295, 62 A. 911, 
110 Am. St. Rep. 547. 

56 (1890) 89 Tenn. 381, 18 S. W. 
65. 

57°(1909)-225 Pa. 338, 74 Al Q0ne 
Paley ID, 1s Me (ONS SY ale 

58 (C. C, A. 1923) 289 F. 740, 35 
A. L. R. 219, and note. j 

59 (1909) 225 Pa. 338, 74 A. a0ne 
PA) Wey TR ANG (ONT SE) (Bile 

The court, after reviewing a num- 
ber of decisions, particularly those 
in Oklahoma, referred to Barnsdall 
v. Bradford Gas Co. as being more 
nearly in point, and then continued 
as follows: 

“It would unduly extend this 
opinion to further review authori- 
ties on this question. They are in 
irreconcilable conflict. We believe 
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h the court does not expressly so decide, the inference is that, if 
lease had merely granted the privilege of taking the oil and gas for 
period of ten years, the action of ejectment could not-have been 
intained. 


4. The legal interest of the lessee as real or personal property 


he question as to whether the legal interest created by an oil and 
s lease is real or personal property is one on which there has been 
le direct decision. The problem is one which is largely controlled 
the attitude of the courts in particular jurisdictions, as to whether 
= interest is of the incorporeal nonpossessory type, or the corporeal 


Ssessory type. 


= distinction pointed out in 27 
. p. 690, as follows, is the cor- 
-t one: ‘A contract simply giv- 
~ aright to take ore from a mine, 

interest or estate being granted, 
afers a mere license, and the li- 
Asee acquires no right to the ore 
til he separates it from the free- 
ld. But an instrument that de- 
ses and leases certain lands for 
ning purposes only, for a desig- 
ted term of years, at a fixed rent, 
d giving the right to erect all nec- 
sary buildings, etc., is a lease, and 
t a mere mining license.’ If the 
-ntract here simply gave, with no 
-ed term, a right to take oil and 
s or mineral from the land, with- 
ut any further rights being grant- 
, it would be a mere license; but 
is instrument is more. It uses 
.e term ‘demised and leased.’ It 
ves the right to use the surface 
eded. It gives the privilege of 
gehts of way for such necessary 
1ilroad construction to carry out 
‘ining operations. It gives the 
ght to erect buildings, and all of 
inis ‘for the term of ten years.’ 
: is true, the words ‘for the pur- 


Of course, if the relation of landlord and tenant 


pose’ are used, and these are the 
words that raise doubt as to its con- 
struction. But taking the entire 
instrument as a whole, it seems to 
be a demise of an interest in the 
land. In other words a lease is 
granted for a fixed term of years; 
a right created to use the land for 
the necessary purpose, and for the 
term specified in the lease. This 
was the intention of the parties. 
There was no clause providing for 
a surrender of the lease by the les- 
see upon payment of some nominal 
sum, such as is found in many Okla- 
homa oil leases. It was not a mere 
option, and did not come under the 
class of leases designated by the 
Oklahoma courts as ‘unless’ leases. 
The trial court was of the opinion, 
and so found, that the lease did not 
create an option, but under its 
terms at its execution rights vested 
in the premises. We think this 
correct. While the lease did not 
amount to a conveyance of oil or 
gas or mineral in the ground, it did 
amount to a conveyance of an inter- 
est in the land, and was not a mere 
license.”’ 
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is created by this type of contract, and the interest found to be a lease- 
hold under the technical classifications of the law, the result is that i 
savors both of real and personal property. It is real property in a sens 
that it is an interest in land of the possessory type, for which the 
lessee may have the remedy of ejectment and at the same time as 
chattel real, which under the laws of descent and distribution 1s treated 
as personal property. But the confusion attending the constructio 
of oil and gas leases as to whether or not they are to be considered a 
ordinary leases serves to cloud the issue as to whether or not the re- 
lation of landlord and tenant is created. 

The problem of determination as to whether or not the interes 
is real or personal property has been presented in a variety of situa- 
tions; the principal among these are those on questions of taxatio: 
of the lessee’s interest. Even here the situation is largely controlled 
by particular statutes. In New York a statute especially provided tha 
the interest of a lessee for oil and gas should be deemed personal prop- 
erty for all purposes except taxation, and the courts of that state 
accordingly held that a deed from the executors and devisees of th 
lessee conveying all lands owned by them or in which they had an in 
terest did not convey the interest held by virtue of an oil and gas 
lease.6° But in West Virginia, in absence of statute, the court of that 
state held that the interest of the lessee, due to the prospective produc 
tion of oil from wells drilled under an oil and gas lease, was not prop 
erly taxed to the lessee on the personal property books of the county.® 
And in another West Virginia case,®* under a statute ® which pro- 
vided for a separate taxation where privileges of mining were held sep 
arate from the surface, but also provided that real and personal prop- 


erty be listed separately, and real property was expressly limited t 


60 Wagner v. Mallory (1902) 169 
N. Y. 501, 62 N. HE. 584. See, also, 
In re Hazelwood Oil Co. (1920) 195 
App. Div. 23, 185 N. ¥. S: 309. 

61 Carter v. Tyler County Court 
(1899) 45 W. Va. 806, 32S. BH. 216, 
43 L. R. A. 725, Wilson v. Youst 
(USI 9) 43 W. Was 82/6, (28 3Se ne 
781, 39 lL. R. A. 2912, and William- 
son v. Jones (1894) 39 W. Va. 239, 


19 S. EH. 4316, 25 Ti. BR. A. 222) wes 
cited to support the doctrine that, 
as long as oil and gas were in the 
ground, they are to be considere¢ 
as real estate. 

62 State v. South Penn Oil Co. 
(1896) 42 W. Va. 80, 24 S. B. 688m 

63 West Virginia Laws, 1891, ch. 
36; D160; Code 189m, ch. 29. 
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ehold interests, the court held that under a lease giving exclusive 
wilege of producing oil and gas for ten years, or as long as oil and 
. are found in paying quantities, the interest of the lessee was not 
»perly assessed as real estate. And in this case it was intimated 
t, if the term of the lease be for life or in fee, the interest should 
assessed as realty. But in other cases®* in that jurisdiction, in con- 
uing the statute above cited, providing for separate taxation of min- 
- interests, it is clearly held that such interests are not taxable as 
d within the meaning of the statute. This latter holding is undoubt- 
y due to the attitude of the court in that jurisdiction that an oil 
gas lease does not create a so-called corporeal or tangible interest 
any particular substance, and that the theory of taxation of interests 
land in that state are upon such basis. In Illinois under a statute 
oviding that the interest in minerals may be taxed separately and 
art from the surface the interest of the lessee is taxed without re- 
rd to its character as realty or personalty.® But in a later Illinois 
se 6 it was in effect held that a lessee’s legal interest in an oil and 
5 lease was taxable as a tangible, freehold interest in land. In Ken- 
cky, under a statute providing for taxation of oil and gas privileges 
property without regard to its classification as real or personal. It 
s urged in that case that the lessee’s interest was an intangible per- 
nal asset the situs whereof for taxation followed the domicile of the 
ner, but the court held that the character of the property whether an 
corporeal hereditament, chattel real, or personal property made no 
'fference because it was taxable property under the statute? In a 
lifornia case,®8 where the Code ® provides that real estate for the 


64 Peterson v. Hall (1905) 57 W. 6% Mt. Sterling Oil & Gas Co. v. 
. 535, 50 S. BE. 603; Harvey Coal Ratliff (1907) 127 Ky. 1, 104 S. W. 
.v¥. Dillon (1905) 59 W. Va. 605, 993; Wolfe County v. Beckett 
ame, Fy. 928, 6 L. R. A. (N. 8.) (1907) 127 Ky. 252, 105 S. W. 447, 
8; Toothman v. Courtney (1907) 17 L. R. A. (N. S.) 688; Raydure 
W. Va. 167, 58 S. E. 915. v. Board of Sup’rs of Estill Coun- 
' 65 People ex rel. Carrell v. Bell ty (1919) 183 Ky. 84, 209 S. W. 
11908) 287 Ill. 232, 86 N. EB. 593, 19. 

Wo L. R. A. (N. S.) 746, 15 Ann. 68 Graciosa Oil Co. v. Santa Bar- 
Sas. 511. bara County (1909) 155 Cal. 140, 
. 66 Transcontinental Oil Co. v. Em- 99 P. 483, 20 L. R. A. (N. S.) 211. 
merson (1921) 298 Ill. 394, 1381 N. 69 California Political Code, §$ 
Pae45, 16 A. L. KR. 507. S67. 
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purpose of taxation shall include rights and privileges appertaining to 
mine and minerals under land, and also that the “possession of, claim 
to, ownership of, or right to possession of,” are included in the term 
“real estate,” the court held that the interest of an oil and gas lessee 
for a term of twenty years was taxable as real estate, but from the 
standpoint of common-law classification the interest created was a cha 
tel real and personal property. In Kansas, where the statute provides 
“that where the fee to the surface of any tract, parcel, or lot of land 
is in any person or persons, natural or artificial, and the right or title 
to any minerals therein is in another, or in others, the right to such 
minerals shall be valued and listed separately from the fee of said 
land-in separate entries and descriptions, and such land itself, and the 
said right to minerals therein, shall be respectively taxed to the 
owners thereof respectively,” the Kansas court has uniformly hel¢ 
that the statute intends that the right to mines or minerals is taxable 
as real estate, but that the statute has no application, unless the inst 
ment by which such interest is given has the effect of creating separate 
estates in oil and gas and the surface, and that under the theory of 
the nature of the lessee’s legal interest in that state such a severance 
is not made by the ordinary oil and gas lease and the interest, there- 
fore, is not taxable under the statute as real property.7° On the oth- 
er hand, in Texas, where the statute provides that real property for 
the purpose of taxation shall include mineral interests, the court ap- 
parently holds, as in Kansas, that the mineral interest is not taxable 
apart from the land itself unless a separate estate is created, but the 
Texas cases hold, upon the theory that oil and gas is capable of owne 
ship in. situ, that the effect of the oil and gas lease is to create a separate 
corporate interest in the oil and gas as a distinct physical subject 
matter, and taxable as real estate under the statute.74 In Oklahoma i 


175 P. 150; Luman v. Davis (1921) 
108 Kan. 801, 196 P. 1078. But 
see Mound City Brick & Gas Co. ve 


70 Kansas Natural Gas Co. v. 
Board of Com’rs of Neosho County 
CUSOT) Ts Kant 83h oes wp 


Cherokee & Pittsburg Coal & Min- 
ing Co, v. Board of Com’rs of Craw- 
ford County (1905) 71 Kan. 276, 
80 P. 601; Finch y. Beyer (1915) 
94 Kan. 525, 146 P. 1141; Hover 
v. McNeill (1918) 102 Kan. 492, 


Goodspeed Oil Co. (1910) 83 Kan. 
136, 109 P. 1002, where the court 
construed a lease as creating a sep- 
arate taxable interest in oil and gas. 

71 Texas Co. v. Daugherty (1915) 
107 Tex. 226, 176 S. W. 717, L. Be 
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eld, on the authority of the West Virginia cases above cited, that 
e legal interest in oil and gas is taxed at all it must be taxed as real 
erty as against the owner of the land, and not as against the 
ee.” 

xlthough not determinative of the classification of real and personal 
perty, all of the courts where the question has been raised, hold 
an oil and gas lease, without regard to its form, creates an in- 
ast in land within the meaning of the statute of frauds.7* And 
=wise it has been held to amount to a conveyance of an interest in 
estead lands requiring them to be executed in accordance with 
eutory requirements for the conveyance of homestead interests.” 
1ere statute provided that a married woman does not have power 
convey or incumber her realty, except by joinder of her husband, 
yas been held that a married woman without the joinder of her 
sband could not execute a valid oil and gas lease,” but in other 
es in the same jurisdiction it is later held that an oil and gas lease 
_ not constitute a conveyance or incumbrance of realty on the theory 
t the interest created by the lease was inchoate until production.” 


1917F, 989; Stephens County v. 
4-Kansas Oil & Gas Co. (1923) 
3 Tex. 160, 254 S. W. 290, 29 A. 
. 566. 
2In re Indian Territory [lumi- 
-ing Oil Co. (1914) 43 Okl. 307, 
2ZP. 997. 
3 Heller v. Dailey (1902) 2% Ind. 
pp. 555, 63 N. E. 490; Ramage 
rWilson (1909) 45 Ind. App. 599, 
N. E. 862; Robinson v. Smalley 
#908) 102 Kan. 842, 171 P. 1155; 
seckett-Iseman Oil Co. v. Backer 
p95) 165 Ky. 818, 178 S. W. 
°84; Rader v. Shaffer (1920) 186 
v¥eS02, 218 S. W. 292; Tupeker 
Deaner (1915) 46 OKl. 328, 148 
853; Priddy v. Green (Tex. Civ. 
op. 1920) 220 S. W. 243; Texas 
» v. Tankersley (Tex. Civ. App. 
'21) 229 S. W. 672; Canon v. 
ott (Tex. Civ. App. 1921) 230 S. 
1042. 


74 Bruner v. Hicks (1907) 230 Ill. 
536, 82 N. B. 888, 120 Am. St. Rep. 
332; Gillespie v. Fulton Oil & Gas 
Co. (1908) 2386 Ill. 188, 86 N. HE. 
219; Poe v. Ulrey (1908) 233 Il. 
56, 84 N. EH. 46; Carter Oil Co. v. 
Popp (1918) 70 Okl. 232, 174 P. 
747; Southern Oil Co. v. Colquitt 
(1902) 28 Tex. Civ. App. 292, 69 
S. W. 169; McEntire v. Thomason 
(Tex, Civ. App. 1919) 210 S. W. 
563; Richmond v. Hog Creek Oil 
Co. (Tex. Civ. App. 1920) 229 S. W. 
563; Stephenson v. Mallett (Tex. 
Civ. App. 1922) 240 S. W. 633; 
Johnson v. Russell (Tex. Civ. App. 
1920) 220 S. W. 352. 

75 Columbian Oil Co. v. Blake 
(1895) 13 Ind. App. 680, 42 N. E. 
234. 

76 Heal v. Niagara Oil Co. (1898) 
150 Ind. 483, 50 N. E. 482; Koko- 
mo Natural Gas & Oil Co. v. Mat- 
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And it has also been held along this line that an oil and gas lease is 
an alienation of lands within the meanings of acts of Congress, im- 
posing or removing restrictions on the alienation of allotted Indian 
land.” | 

The mechanic’s lien cases, however, throw some light upon the 
classification into real and personal property. In a Pennsylvania case™ 
under a statute providing for mechanic’s lien against leasehold es 
tates, it was held that the interest of an oil and gas lessee, whose lease 
was for a term of twenty years and as long as oil and gas were found 
in paying quantities, that a laborer was entitled to a lien against such 
interest as a leasehold estate. But in Kansas the courts hold that th 
ordinary oil and gas lease does not create such an interest as will sup. 
port a mechanic’s lien as a leasehold estate.7® ‘The court goes upon the 
theory that by such lease no interest, leasehold or freehold, is created 
The same result was had in that jurisdiction, although oil and gas’ 
were being produced.*® In Kentucky it is held that the legal interest 
of the lessee is a chattel real, to which under the statute a mechanic’s 
lien attaches.*1 

In the cases involving the power of the guardian to lease the lands 
of his ward, for oil and gas purposes, the Pennsylvania courts have 
viewed the lease as a sale of real estate and a conveyance of a part of 
the corpus of the land,* and under the influence of these cases the 
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77 Eldred v. Okmulgee Loan & 
Trust Co. (1908) 227OkI, 742, 918 
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23 Okl. 349, 100 P. 578; Barnes v. 
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(1907) 75 Kan. 515, 89 P. 1048. 


80 Phillips v. Springfield Crude Oil 
Co. (1907) 76 Kan. 783, 92 P. 109% 
Martin v. Springfield Crude Oil Co. 
CLOT) 77 Kan. 851s 912) tage 

81 Stark v. Petty Bros. (1922) 195 
Ky. 445, 243 S. W. 50; Carroll 
Kentucky Statutes 1922, §§ 2463; 
2464. 

82 Appeal of Stoughton (1879) 88 
Pa. 198; Blakley v. Marshall 
(1896) 174 Pa. 425, 34 A. 568g 
Marshall v. Mellon (1897) 179 Pa. 
371, 36 A. 201, 35 L. R. A. SilGymae 
Am. St. Rep. 601; Jennings Ve 
Bloomfield (1901) 199 Pa. 638, 4% 
A. 135; McIntosh v: Ropp (1912) 
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st Virginia courts have made similar holdings.§? But in Oklahoma 
oil and gas lease for a term of years has been held to be a chattel 
and personal property and is valid, if made by the guardian of 
jinor by permission and approval of the court, although the pro- 
are essential for the valid sale of lands by a guardian were not 
|plied with.** Nor is the leasing of a ward’s property for oil and 
purposes limited in Oklahoma by statutes relating to the sale of 
sonal property.®> 
side from the foregoing there are a few cases wherein the ques- 
has been raised as to whether the interest in an oil and gas lease 
eal or personal property. In a Pennsylvania case ®* it was held 
- the interest was a chattel and passed to the administrator. In 
Oklahoma case ** it was urged that since, under a holding in that 
e, the interest was a chattel real, an assignee of the lease was en- 
-d to the benefit of an implied warranty of title obtained in the 
of chattels, but this the court refused. In a Kansas case for the 
pose of sustaining jurisdiction of the court, it was held that a 
se on lands in another county were personal property, and not real 
te, in the county in which the lands were situated.8% And in that 
ne jurisdiction the lessee’s legal interest will not be partitioned un- 
rules relating to the partition of rea! estate.8? In Ohio it is held 
ta chattel mortgage on an oil and gas lease, though binding between 
parties, will not hold a third person, unless recorded as required by 


ate on the subject of conveyances and incumbrances of real es- 
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§ 55. Effect of discovery upon the nature of the lessee’s legal 


interest 


right to produce becomes a vested right, and the lessee will be protected 
in exercising it in accordance with the terms and conditions of his con 
tract.” 

It is very true that an oil and gas lessee under a contract, where it is 


contemplated that drilling operations shall be diligently pursued, so that 
a share of the oil or gas, the principal consideration for the grant of the 
privilege may be realized, should not be permitted to postpone develop 
ment indefinitely, or until developments on adjoining lands or by a junior 


OHioOnNCire Ci wero 25.40 On Coa, 
629. 

In Gill v. Weston (1885) 110 Pa. 
312, 1 A. 921, and Aderhold v. Oil 
Well Supply Co. (1893) 158 Pa. 
401, 28 A. 22, the interest created 
by an oil and gas lease is apparently 
treated as real estate. 

In Kitchen v. Smith (1882) 101 
Pa. 452, an oil and gas lessee was 
permitted to recover money which 
he had paid in taxes on the land 
under compulsion, and in Rockwell 
v. Warren Co. (1910) 228 Pa. 430, 
77 A. 665, 139 Am. St. Rep. 1006, 
it is held that a separate interest 
in oil and gas is taxable as real 
estate, but it does not appear that 


such interest is created by a lease 
The case is cited to the effect that 
if merely a lease the interest is not 
so taxable. See, also, Barnes vy. Bee 
(C. C. 1905) 138 F. 476, which con 
strues the West Virginia tax stat 
utes on oil and gas. See, also, Jones 
v. Wood (1895) 9 Ohio Cir. Ct. R 
560, 6 O. ©. D. 538, affirmed with 
out opinion (1896) 54 Ohio St. 627 
AT INS Bi, daloe 

91 (1893) 152 Pa. 451, 25 A. 782 

The same principle was really first 
stated in McNish v. Stone (1879), 
and reported in the footnote to 
Venture Oil Co. v. Fretts, but the 
origin of the doctrine is usually at 
tributed to the latter case. 
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ee on the demised lands prove the existence of the oil and gas, and 
=n claim the title. The court, in its decision in Venture Oil Co. v. 
etts, was merely enforcing this principle of policy, which has met 
h approval of a great many cases since. But it is the reasoning of the 
rt in the above-quoted statement that has caused endless confusion 
<1 misunderstanding. 
Easements may be abandoned upon the showing of an intent to do so. 
fmnuser may be evidence of such intent, but the nonuser need not be 
tr the statutory period. Estates, however, legal interests in the owner- 
}ip class, cannot be lost by an intent to abandon, established by non- 
fer or otherwise. The transfer must satisfy the statute of frauds, or 
se there must be an adverse holding for the statutory period. ‘The in- 
mt of the owner has nothing to do with loss of title by adverse pos- 
-ssion. But the court, in Venture Oil Co. v. Fretts, says an “‘oil lease 
ands on quite different ground.” ‘That ground could be, and actually is 
later cases, the policy of development, which requires a lessee to de- 
-lop and produce or relinquish his interest. But the different ground 
ated by the court is that until discovery the lessee’s interest is in- 
aoate or executory, and from this draws the conclusion that it can be 
vnandoned. After discovery the court says the interest is vested. 

The above-quoted statement has been paraphrased and quoted in many 
uses, and has had some influence on decisions of the courts.” In many 


92In Pennsylvania two cases of 
ectment by the lessee were turned 
pon the ground that prior to dis- 
overy the lessee did not have in- 
rest to support the action. See 
‘ooks v. Forst (1895) 165 Pa. 238, 
OF A. 847; Cassell v. Crothers 
1899) 193 Pa. 359, 44 A. 446. 
This is inconsistent with the dis- 
netion worked out in that state to 
1e effect that, where the lease 
rants the land, a corporeal heredit- 
ment is created, and ejectment may 
@ maintained, but that, where it 
rants only the privilege of taking 
il and gas, it cannot be. See 
arnsdall v. Bradford Gas Co. 
1909) 225 Pa. 338, 74 A. 207, 26 
mre. A. (N. S.) 614. 
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Some confusion arose in Pennsyl- 
vania as to the proper interpretation 
of the doctrine of the Fretts Case. 
In Hooks v. Forst (1895) 165 Pa. 
238, 30 A. 847, and Burgan v. South 
Penn Oil Co. (1914) 2438 Pa. 128, 
89 A. 823, it was said that upon 
discovery the lessee became vested 
with a title in the oil and gas. In 
Colgan v. Forest Oil Co. (1899) 194 
Pa. 234, 45 A. 119, 75 Am. St. Rep. 
695, it is said that the lessee upon 
discovery becomes vested with a ti- 
tle in the land. 

Other cases making use of the 
principle in Pennsylvania are Ahrns 
v. Chartiers Gas Co. (1898) 188 Pa. 
249, 41 A. 741; Chambers v. Smith 
(1897) 183 Pa. 122, 38 A. 523; 
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of the cases, where it has been relied upon, the decisions could have 
been reached upon other and better grounds. Its most pernicious influ- 


Wilson v. Philadelphia Co. (1904) 
210 Pa. 484, 60 A. 151; Kelly v. 
Keys (1906) 213 Pa. 295, 62 A. 
911, 110 Am. St. Rep. 547. 

The courts of West Virginia have 
mentioned the principle of Venture 
Oil Co. v. Fretts more than any oth- 
er jurisdiction. In Crawford Vv. 
Ritchey (1897) 43 W. Va. 252, 27 
S. E. 220, Smith v. Root (1909) 66 
Wie Wel, Bey) (OS 1h NOME BM) Ibe IR: 
A. (N. S.) 176, Harris v. Michael 
(LOT) 0 We Vae SoG nmiols nino. 
and Parish Fork Oil Co. v. Bridge- 
water Gas Co. (1902) 51 W. Va. 
Bes. 42 So i. (Gibbs) D9) at RAL olsiG. 
the doctrine was used to hold that 
an oil and gas lease may be aban- 
doned before discovery of oil or 
gas. But see Hastern Oil Co. v. 
Coulehan (1909) 65 W. Va. 531, 64 
S. E. 836, where it was said that 
the lessee’s interest might be aban- 
doned after discovery by delay in 
development. As to the character 
of the interest vested by discovery, 
the West Virginia cases are not in 
accord. In Crawford v. Ritchey 
(1897) 43 W. Va. 252, 27S. H. 220, 
and Harris v. Michael (1912) 70 W. 
Va. 356, 73 S. BH. 934, it was held 
that discovery vested a right to pro- 
duce. In Core v. New York Petrole- 
um Co. (1903) 52 W. Va. 276, 43 S. 
E. 128, and State v. South Penn Oil 
Co. (1896) 42 W. Va. 80, 24 S. EH. 
688, it was held that discovery vest- 
ed the title to the oil or gas in the 
lessee. The doctrine has been made 
use of in a number of other cases 
for various apparent reasons, but 
in Musgrave v. Musgrave (1920) 
86 W. Va. L195 2038 So By 3025 WiGma: 
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Ch. 


L. R, 564, Judge Poffenbarger said 
the doctrine ‘‘does not signify much 
when the relation between the les- 
sor and lessee is examined.” 

In Indiana the doctrine of the 
Fretts Case has had some influence, 
It had been held in Columbian Oii 
Co. v. Blake (1895) 13 Ind. App. 
680, 42 N. H. 234, that an oil and 
gas lease by a married woman up- 
on her separate estate required the 
signature of her husband, under the 
terms of a statute requiring the hus 
band to sign all conveyances made 
by his wife of her separate estate. 
But when the same question was 
again presented in Heal v. Niagar 
(1898) 150 Ind. 483, 50 N. EH. 482, 
and Kokomo Natural Gas Co. Vv 
Matlock (1911) 177 Ind. 229, 97N. 
BE. 787, 39 L. R. A. CN. S:)) 67 byte 
court reversed its former opinion on 
the ground the lease granted only 
an inchoate interest, which became 
vested only on discovery. The doc- 
trine has been mentioned in other 
cases. Particularly in New Ameri 
can Oil & Mining Co. v. Troye 
(1906) 166 Ind. 402, 77 N. BE. 738% 
the court said: ‘‘Such a contract is 
inchoate until the result of the drill 
ing is ascertained, and, if barre 
territory is developed, then ther 
is no lease, no continuing contract 
and no conveyance of title.’’ 

In Kansas the doctrine of the 
Fretts Case has had considerable in- 
fluence in that court’s holdings that 
an oil and gas lease creates merely 
a license or incorporeal heredita- 
ment. See Dickey v. Coffeyville 
Brick Co. (1904) 69 Kan. 106, 76 PB. 
398; Kansas Natural Gas Co. v. 
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ard of Com’rs of Neosho County 
i) 7S Kan. 335, 89 P. 750; 
illips v. Springfield Oil Co. 
S07) 76 Kan. 7838, 92 P. 1119; 
ch v. Beyer (1915) 94 Kan. 525, 
@ P. 1141; Luman vy. Davis 
G1) £08 Kan. 801, 196 P. 1078. 
Rawlings v. Armel (1905) 70 
mp. 778, 79 P. 683, it was said, 
nee discovery was necessary to 
=st a title, the interest created by 
se lease could be lost by abandon- 
=nt in a less period than the stat- 
ve of limitations. 
‘In Brookshire Oil Co. v. Casmalia 
| wCo. (1909) 156 Cal. 211, 103 P. 
“7, the California court, in holding 
at a grant of the right to produce 
ll and gas created only an incor- 
ereal interest, quoted from the 
retts Case. 
In Oklahoma the doctrine of the 
retts Case perhaps exerted more 
fluence in the decision of Brown 
Wilson (1916) 58 Okl. 392, 160 
. 94, L. R. A. 1917B, 1184, where 
ne court held that a lease could be 
‘rminated by the lessor because of 
1@ optional character of the drill- 
ig clause. The influence of the 
retts Case here is explained in a 
ibsequent section. See section 72. 
1 some other cases the court has 
iid that the lessee acquired a vest- 
1 estate upon discovery. See Kol- 
tchny v. Galbreath (1910) 26 Okl. 
fe 80 P. 902, 38 L. R. A. GN. S.) 
51; Tupeker v. Deaner (1915) 46 
Ee 328 148 P. 853; Hoyt v. Fix- 
eecrore) 71 ORV 103, 175 P. 517; 
rennan vy. Hunter (1918) 68 Okl. 
12, 172 P. 49; Northwestern Oil 
Gas Co. vy. Branine (1918) 71 Okl. 
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=e was exerted in those decisions where the validity of the oil and 
5 lease was attacked because of the optional character of the drilling 
use, but the effect of that has been finally overcome.®? 


LOT, 27a BeebS3,. FA. T. KR. 844: 
Rich v. Doneghey (1918) 71 Okl. 
204 177 PP. SGhS°A: GaR. 62. The 
court indicates that a legal inter- 
est in the land is vested immediate- 
ly upon the execution of the lease 
for the purposes thereof. Although 
in a recent case, Smith v. Kerr 
(1924) 100 Okl. 162, 228 P. 951, 
the court said: ‘“‘It has long been 
settled in this jurisdiction that a 
lease of land for oil and gas pur- 
poses is not a grant of any estate 
in the land, but is simply a grant of 
a right to prospect for oil and gas, 
no title vesting until such substanc- 
es are reduced to possession by ex- 
tracting them from the earth.” 

In several cases in Texas—Na- 
tional Oil & Pipe Line Co. v. Teel 
(Tex. Civ. App. 1902) 67S. W. 545; 
Hodges v. Brice (1903) 32 Tex. 
Civ. App. 358, 74 S. W. 590; Rob- 
erts v. McFadden (1903) 32 Tex. 
Civ. App. 47, 74 S. W. 111; Emery 
v. League (1903) 31 Tex. Civ. App. 
474, 72 S. W. 603; Petroleum Co. 
v. Oliver (Tex. Civ. App. 1904) 79 
S. W. 884; Witherspoon v. Staley 
(Tex. Civ. App. 19138): 156) S. W. 
557; Owens v. Corsicana Petroleum 
Co. (Tex. Civ. App. 1914) 169 S. W. 
200—tthe principles enunciated in 
the Fretts Case were, in part, made 
the basis of the holdings that an oil 
and gas lease with an optional drill- 
ing clause could be terminated by 
the lessor at will. But see Corsi- 
cana Petroleum Co. v. Owens 
(1920) 110 Tex. 568, 222 S. W. 154, 
where those cases were in effect 
overruled as to this point. 

93 See section 62, infra. 


LEGAL INTEREST CREATED BY OIL AND GAS LEASES 


212 


There are several reasons why the doctrine that an oil and gas lease is 
executory until discovery is meaningless for the purpose for which it was 
created, as well as unsound upon principle and authority. The doctrine 
was originated for the purpose of evading the rule that a vested interest 
could not be abandoned, and has since been cited in many cases to that 
effect. But all jurisdictions now hold that an oil and gas lease may be 
terminated by abandonment by the lessee after discovery as well as be- 
fore.®* By the force of the doctrine it is often said that the lessee does 
not take an interest in land until discovery, but practically all jurisdic- 
tions hold that it does create a present interest which comes within the 
provisions of those policy rules which require a sale or transfer of an 
interest in land to be in writing,®® the conveyance of a homestead interest 
to be acknowledged by the husband or wife,® and is an alienation of land 


94 Marnett Oil & Gas Co. v. Mun- N. BE. 368; Robinson y. Smalley 


sey (Tex. Civ. App. 1921) 232 S. W. 
867; Munsey v. Marnet Oil & Gas 
Coz (1923) Tis Tex. 212) 254 Sw. 
311; Eastern Oil Co. v. Coulehan 
(ESOS)! OB) Wie Wels Balle A! i, 18k 
836; Harris v. Michael (1912) 70 
Me We Ba, 78 Sh BG Selo. ishruke 57, 
Hochstetter Oil Co. (1908) 63 W. 
Va. 317, 61 S. BE. 307; Buffalo Val- 
ley Oil & Gas Co. v..Jones (1907) 
75 Kan. 18, 88 P. 53%; Heintz vy. 
Shortt (1893) 149 Pa. 286, 24 A. 
316; Robinson v. Jacobs (1923) 113 
Tex. 231, 254 S. W. 309; Thomason 
v. Ham (1923) 113) Tex, 289, 254 
S. W. 816; Caruthers v. Leonard 
(Tex. Com. App. 1923) 254 S. W. 
779° Texas Co. v. Davis (1923) 113 
Tex. 321, 254 S. W. 304. 

Courts in abandonment cases no 
longer raise the question as to 
whether there has been discovery. 
Of course, more cases of abandon- 
ment arise where there has not been 
a discovery of oil and gas than 
where there has. 

95 Heller v. Dailey (1902) 28 Ind. 
App. 555, 63 N. H. 490; Ramage v. 
Wilson (1906) 37 Ind. App. 532, 77 


(1918) 102 Kan. 842, 171 P. 1155; 
White v. Green (1918) 103 Kan. 
405, 173 P. 974; Beckett-Iseman 
Oil Co. v. Backer (1915) 165 Ky, 
818, 178 S. W. 1084; Prout v. Hoy 
Oil Co. (1914) 263 Ill. 54, 105 N. 
E. 26; Kennedy v. Burns (1919) 
84 W. Va. 701, 101 S. EB. 156; De 
Hart v. Enright (1916) 93 Mise. 
Rep. 213, 157 N. Y. S. 46; Montana 
& W. Oil Co. v. Gibson (1911) 19 
Wyo. 1, 113 BP. 784; Priddy 
Green (Tex. Civ. App. 1920) 220 
S. W. 243; Tupeker v. Deaner 
(1915) 46 Ok. 328, 148 Po ohm 
contra; Walla Walla Oil, Gas & 
Pipe Line Co. v. Vallentine (1918 
103 Wash. 359, 174 P. 980. 

96 Gillespie v. Fulton Oil & Gas 
Co. (1908) 236 Ill. 188, 86 N. 
219; Franklin Land Co. v. Wea 
Gas, Coal & Oil Co. (1890) 43 Kan. 
SL8, 23 RP. 630; Td. (1895) 54 
Kan. 533, 38 P. 790, 45 Am. St. Rep. 
297; Petersen v. Skidmore (1921) 
108 Kan. 339, 195 P. 600; Carter — 
Oil Co. v. Popp (1918) 70 Okl. 232) 
174 P. 747; Miles v. Jerry (1928) 
158 Ark. 314, 250 S. W. 34; South- 
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thin the meaning of acts of Congress relative to the alienation of Indian 
ds.°* Perhaps the most certain proof of the unsoundness of the doc- 
ne is established by the decisions of the courts, which have expressly 
Id that immediately upon the execution of the lease and before dis- 
very the lessee will be protected in law and equity as against the lessor 
- any third person who takes or attempts to take the oil and gas by op- 
ations on the leased land.®* But apart from these reasons there are 
ny decisions which expressly hold that immediately upon the execu- 
n of the lease the lessee takes a vested interest in the land for the 


rposes of the lease.®? 


in Oil Co. v. Colquitt (1902) 28 
ex. Civ. App. 292, 69 S. W. 169; 
ell v. Crabb (Tex. Com. App. 1922) 
ma S. W. 371. 

'97 Eldred v. Okmulgee Loan & 


wust Co. (1908) 22 Okl. 742, 98° 


- 929; Sharp v. Lancaster (1909) 
ReOk!, $49, 100 P. 578; Hoyt v. 
figico (1918) 71 OKI. 1038, 175 P. 
7; Parker v. Riley (C. C. A. 
917) 243 F. 42; United States v. 
@ue (1914) 287 U. S. 74, 3b S. 
t, 532; 59 L. Ed. 844. 

98 Guffey v. Smith (1914) 237 U. 
201, 35 S. Ct. 526, 69 L. Hd. 856; 
nited States v. Midway Northern 
mcCco. (PD. C. 1916) 232 I. 619; 


30m v. Rex Crude Oil Co. (1905) . 


#7 Cal. 659, 82 P. 317; Kahle v. 
‘rown Oil Co. (1913) 180 Ind. 131, 
00 N. E. 681; Campbell v. Smith 
18) 180 Ind. 159, 101 N. H. 89; 
Iryson v. Crown Oil Co. (1916) 185 
nd. 156, 112 N. E. 1; New Domain 
il & Gas Co. v. McKinney (1920) 
88 Ky. 183, 221 S. W. 245; Zelma 
il Co. v. Nemo Oil Co. (1921) 84 
Wa ak, 203 P. 203; Crawford v. 
‘orest Oil Co. (1904) 208 Pa. 5, 
7 A. 47; Bender v. Brooks (1913) 
03 Tex. 329, 127 S. W. 168; Bett- 
lan v. Harness (1896) 42 W. Va. 
33, 26 S. BE. 271, 36 L. R. A. 566; 


Haskell v. Sutton (1903) 53 W. Va. 
206, 44 S. EB. 533; Pittshurgh & 
West Virginia Gas Co. v. Pentress 
Gas Co. (1919) 84 W. Va. 449, 100 
ps. oh 296, 7 A. L, RB. Od. 

99 Bruner v. Hicks (1907) 230 Ill. 
536, 82 N. E. 889, 120 Am. St. Rep. 
832; Watford Oil & Gas Co. v. Ship- 
man (1908) 233 Ill. 9, 84 N. EB. 531, 
122 Am. St. Rep. 144; Poe v. Ulrey 
(1908) 2383 Tl. 56, 84 N. EB. 46; 
Ulrey v. Keith (1908) 237 Ill. 284, 
86 N. E. 696; Daughetee v. Ohio 
Oil Co. (1914) 263 Til. 518, 105 N. 
E. 308; People v. Bell (1909) 237 
iM. Soa, 86 N. B. 593, 19 hs. RB. A. 
(N. S.) 746, 15 Ann. Cas..611; Gutf- 
fey v. Smith (1914) 287 U. S. 101, 
35 S. Ct. 526, 59 L. Ed. 856; Bren- 
nan vy. Hunter (1918) 68 Okl. 112, 
172 P. 49; Northwestern Oil Co. 
Vv. Branine (1918) TL Oxkl. 107, 175 
PL be8; 8 And. OR S442 Rich vy. 
Doneghey (1918) 71 Okl. 204, 177 
86,43 A. Le Ro Shay “Eindlay v: 
Raydure (D. C. 1917) 239 F. 928, 
afirmed (C: “C. Ay) 249 EF. 675; 
Lyon v. Union Gas & Oil Co. (D. C. 
1921) 274 F. 957; Smith v. Mc- 
Gullough (G:C. AS 1922) 286 FF. 
698; Ewert v. Robinson (C. C. A. 
LO23) 289 ho Tae oe A. i RK. 229) 
Robinson v. Jacobs (1923) 113 Tex. 
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In one of these last-mentioned decisions! the court, after quoting 


plore, therefore, is at no time inchoate. It is vested, and will be pro 
tected from the time of the execution of the instrument.” 


sonal property until he finds them. It is possible that this is what the 
court meant when it is said that the right to produce is executory. 


231, 254 S. W. 309; Caruthers v. 100 Lindlay v. Raydure (D. 
Leonard (Tex. Com. App. 1923) 254 1917) 239 F. 928, affirmed (C. @ 
Si Wier 1B )5 A.) 249 FE. 675. 
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CHAPTER 9 
VALIDITY OF OIL AND GAS LEASES 


56. Landowner’s power to lease. 

57. Infants—Power to lease. 

58. Insane persons—Power to lease. 

59. Guardian’s power to lease. 

«60. Executors and trustees—Power to lease for oil and gas. 
1. Married women—Power to lease for oil and gas. 

%2. Homestead—Power to lease. 

63. Power of cotenant to lease land for oil and gas. 

64. Railroad—Power to lease right of way for oil and gas. 
‘65. Tenant for life—Power to lease. 

‘66. Remainderman—Power to lease. 

67. Joint lease by life tenant and remainderman, 

68. Requirement of a writing. 

69. Deseription of land. 

70. Certainty of parties. 

71. Reality of consent—Fraud, mistake, and undue influence. 
72. Consideration—Mutuality. 


§ 56. Landowner’s power to lease 


An owner of land in fee simple has the legal power to lease it for oil 
md gas purposes. ‘This is too well established to need discussion. This 
ower must, of course, be exercised in accordance with certain rules of 
olicy, which will be discussed in later sections. 


§ 57. Infants—Power to lease 


‘An oil and gas lease, as any other conveyance of an interest in land, 
-xecuted by an infant, is voidable by him at his election upon obtaining 
najority. Perhaps the general understanding of this rule of law is 
he reason why there are few, if any, cases where the validity of an 
il and gas lease has been questioned, because made by an infant. The 
ands of an infant may be leased for oil and gas purposes, but this power 
nust be exercised by a guardian.* 


1 See section 59, infra. 
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§ 58. Insane persons—Power to lease 


Contracts and conveyances made by insane persons are at least void 
able, and in many jurisdictions are absolutely void. There is no reason 
for any different rule in respect to leasing land for oil and gas purposes, 


a guardian or committee, upon order of court.” 


§ 59. Guardian’s power to lease 


jurisdiction of such matters. Although at common law or under stat- 
ute guardians may have power to lease lands and use the profits thereof — 
for the maintenance and education of their ward, yet in all jurisdictions 
where the question has been raised courts have held that these rules are 
not applicable to the leasing of land for oil and gas purposes. It is s¢ 
held in Pennsylvania and West Virginia, on the theory that a lease of 
land for oil and gas purposes amounts in effect to a sale of a part of the 
corpus of the land, and that, in order for a guardian to make a valid 
lease thereof, he must conform to the requirements of the statutes reg= 


2 A committee of a lunatic has no v. Keaton (1912) 33 Okl. 92, 124 
power to deprive the lunatic of his P. 291, 42 L. R. A. (N. S.) 4725 
interest created by an oil and gas Tupeker v. Deaner (1915) 46 Okl. 
lease by a statement of disclaimer 328, 148 P. 853; Allen vy. Midway 
of interest to a purchaser of land. Oil & Gas Co. (1912) 33 Okl. 91, 
The powers of such committee are 124 P. 296; Cabin Valley Min. Co. 
fixed by statute. They cannot dis- v. Hall (1916) 53 Okl. 760, 155 
pose of a ward’s estate without the P. 570, L. R. A. 1916F, 493; Wi 
aid and sanction of a court. Jen- nona Oil Co. yv. Barnes (1921) 
nings v. Bloomfield (1901) 199 Pa. Okl. 248, 200 P. 981; Mallen ve 


Gas, 49 A. 13)5. 

3 Appeal of Stoughton (1878) 88 
Pa. 198; Wilson v. Youst (1897) 
43 Wa Vas 826, 28 Si Ey sai sion: 
Rn. 8S 2925) South Penn Oil Conve 
McIntire (1898) 44 W. Va. 305, 28 
S. E. 926; Haskell v. Sutton (1903) 
53 W. Va. 206, 44 S. BE. 533; Duff 


Ruth Oil Co. (C. GC. A. 1916) 23 
845; Tibbens v. Clayton (D. Ga 
1923) 288 F. 393; Papoose Oil Co. 
v. Swindler (1923) 95 Okl. 264) 
221 P, 506; Buie v. Porter (Texm 
Civ. App. 1921) 228 S. Ww. 10008 
York v. Warren Oil & Gas’ Come 
(1921) 191 Ky. 157, 229 S. Ww. Laas 


D9 


GUARDIAN’S POWER TO LEASE 


217 


ating the sale of the real estate of infants. In Oklahoma, however, 
js held that an execution of an oil and gas lease by a guardian on a 
ard’s lands is not a sale of either real or personal property of the minor, 


_as to bring the transaction under the provisions of the statute govern- 


»g the sales of personal and real estate of minors.5 But it is held in 
sat state that a guardian may make a valid lease for oil and gas pur- 
oses, with the approval of the court and for so long a period as those 
tinerals may be found in paying quantities, which will be valid after 


1e ward has attained his majority.® 


14 Appeal of Stoughton (1878) 88 
sa. 198; Wilson v. Youst (1897) 
BW. Va. 826, 28 S. E. 781, 39 L. 
.. A. 292. In Haskell v. Sutton 
1903) 53 W. Va. 206, 44 S. E. 533, 
me court quoted with approval the 
»ollowing statement from South 
senn Oi] Co. v. McIntire (1898) 44 
iWwiVa. 305, 28 S. BH. 926: “Petro- 
sum oil, as it is found in the crev- 
-es of the rock, is part of the re- 
ilty, and embraced in the compre- 
sensive idea which the law attaches 
© the word ‘land.’ The only man- 
.er in which a guardian can lease 
er sell the land of his ward for the 
wurpose of its development, or any 
»ther purpose, is in the manner pre- 
scribed by statute, under a decree 
»f the court. A guardian has ordi- 
aarily power to lease any of his 
ward’s property of such character as 
makes it the subject of a lease; but, 
without approval of the orphan’s 
court, he cannot dispose of any part 
of the realty. Oil is a mineral, and 
being a mineral, is part of the real- 
ty; and a guardian cannot lease the 
land of his ward for the purpose of 
its development, as it would, in ef- 
fect, be the grant of a part of the 
corpus of the estate of his ward.” 

5 Duff v. Keaton (1912) 33 OKI. 
@ap 124 P. 291, 42 L. R. A. (N. 8.) 
472; Tupeker v. Deaner (1915) 46 


Okl. 328, 148 P. 853; Tibbens v. 
Clayton (D. C. 1923) 288 F. 393; 
Papoose Oil Co. v. Swindler (1923) 
95 Okl. 264, 221 P. 506. 

6 Duff v. Keaton (1912) 33 Okl. 
92, 124 P. 291, 42 L. R.A. (N. S.) 
472; Cabin Valley Min. Co. v. Hall 
(1916) 53 Okl. 760, 155 P. 570, 
L. R. A. 1916F, 493; Papoose Oil 
Co. v. Swindler (1923) 95 Okl. 264, 
221 P. 506; Tibbens v. Clayton (D. 
C. 1923) 288 F. 393. In Mallen v. 
Ruth Oil Co. (C. C. A. 1916) 231 F. 
845, the court quoted from the opin- 
ion of the district judge in that case 
as follows: “It is a matter of com- 
mon knowledge that in the devel- 
opment of the oil business new terri- 
tory is constantly being proven. 
When a paying well is brought in 
in new territory, the rush for leases 
is very like the rush for claims in 
a new mining camp. Frequently 
the largest bonuses and the best 
terms are procured during the first 
flush of the excitement. But sup- 
pose that in such a case the ward’s 
land is in the midst of the most de- 
sirable territory, but he is say 19 or 
20 years old, so that, if the court 
and the guardian may not make and 
approve a lease beyond his minority, 
its terms can only be 1 or 2 years 
as the case may be. His neighbors 
adjoining may lease for LG: 16; Or 
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§ 60. Executors and trustees—Power to lease for oil and gas 


An executor or a trustee under a will does not have power to lease 
lands for oil and gas purposes under general directions to lease and 
manage the estate for the benefit of the devisees. Where a testator made 
a will giving lands to certain persons, which had never been used for 
any other than agricultural purposes, the will provided that, if the testator 
died within 18 years from the date of the making of the will, the ex- 
ecutor or trustee should take charge of the premises and “lease and 
maintain the same in repair and good condition, with a view to obtaining 
the best income therefrom, without permitting the same to deteriorate in 
value or quality,” until such period elapsed, the court held that the will 
did not authorize the trustee to lease the land for oil and gas purposes.’ 
And where a trustee under a will was given power to hold, manage, rent, - 
lease, and control the property, and pay the proceeds annually to a named 
beneficiary for life, with remainder to his heirs, with gift over on his 
death without issue, it was held that such trustee did not have authority 


to lease'the land for oil and gas purposes. 


20 years, and so much longer as 
oil and gas may be found in paying 
quantities. It is obvious that the 
purchasers of such leases would 
give vastly more for the long term 
leases than the one running only 
for 1 or 2 years. lt might reason- 
ably happen that this handicap 
against the leasing of the ward’s 
land would make it impossible to 
effect any lease at all, and that im- 
mediate development on adjoining 
tracts would result in serious drain- 
age of the land, which, during a 
year or two, might practically ruin 
it as oil and gas property and thus 
divest it of the greatest element of 
value it contains, and leave to the 


ward, when he reaches majority, the 
mere shell. Now, in a case of this 
kind, a most important feature of 
the business appertaining to the es- 
tate of the ward is the disposition 
of his land for oil and gas pur- 
poses to the very best advantage. 
The ward, by reason of his disabil- 
ity of minority, cannot act. It is for 
this reason that the county court is 
authorized to act for him.’’ 

7Lanyon Zine Co. vy. Freeman 
(1904) 68 Kan. 691, 75 P. 995, 
Ann. Cas. 403. 

8Ohio Oil Co. v. Daughete 
(1909) 240 Ill. 361, 88 N. H. Sag 
36 Ty. RR. AS (GN. S.)) LHl0lse 


x 
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§ 61. Married women—Power to lease for oil and gas 


The powers of married women to dispose of statutory separate estate 
usually determined by the provisions of local statute, and they can- 
it, in most jurisdictions, dispose of it by conveyance without joinder 
consent of the husband. In Indiana, where a statute provided that 
ife did not have power to convey or incumber her lands, except by 
nsent of her husband, it was held that an oil and gas lease was a con- 
‘yance or incumbrance within the meaning of this statute.® But in 
vo later cases in the same jurisdiction a contrary view was taken, on 
e ground that until oil and gas was discovered the interest created in 
i¢ lessee did not vest, and he had merely a privilege similar to that 
reated by an agricultural lease, and therefore it was not a conveyance 
~ incumbrance within the statute.!° 


§ 62. Homestead—Power to lease 


In several of the states where homestead acts are in force, it has been 
veld that an oil and gas lease is such a conveyance of such an interest 
+ the homestead lands that neither the husband nor the wife have the 
ower to make a valid lease, and that they may only validly lease by 
ompliance with the statute prescribing the manner in which homestead 
ands may be conveyed." The courts are reluctant to hold that a hus- 


9Columbian Oil Co. v. Blake Id. (1895) 54 Kan. 533, 38 P. 790, 
1895) 13 Ind. App. 680, 42 N. E. 45 Am. St. Rep. 297; Palmer Oil & 
34. Gas Co. v. Parish (1900) 61 Kan. 
10 Heal vy. Niagara Oil Co. (1898) 311, 59 P. 640; Thompson v. Milli- 
50 Ind. 483, 50 N. BE. 482; Koko- kin (1914) 93 Kan. 72, 143 P. 430; 
no Natural Gas & Oil Co. v. Matlock Id. (1918) 102 Kan. 717, 172 P. 
(1912) 177 Ind. 225, 97 N. EB. 787, 534; Petersen v. Skidmore (1921) 
eo, RR. A. (N.S.) 675. 108 Kan. 339, 195 P. 600; Carter 
11 Gillespie v. Fulton Oil & Gas Oil Co. v. Popp (1918) 70 Okl. 232, 
Jo. (1908) 236 Ill. 188, 86 N. BE. 174 P. 747; Francen v. Oklahoma 
19; Bruner v. Hicks (1907) 230 Star Oil Co. (1920) 80 Okl. 103, 
i536, 82 N. HB. 888, 120 Am. St. 194 P. 193; Miles v. Jerry (1923) 
tep. 332; Poe v. Ulrey (1908) 283 158 Ark. 314, 250 S. W. 34; South- 
ll. 56, 84 N. E. 46; Franklin Land ern Oil Co. v. Colquitt (1902) 28 
Yo. v. Wea Gas, Coal & Oil Co. Tex. Civ. App. 292, 69 S. W. 169; 
1890) 43 Kan. 518, 23 P. 630; Maynard v. Gilliam (Tex. Civ. App. 
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band or wife is estopped to deny the validity of a lease of homestead 
lands, where there is no actual fraud upon the lessee. ‘Thus, where a 
husband executed a lease and accepted money consideration therefor, he 
was not estopped to bring a suit to cancel the lease on the ground that 
it was homestead lands, when the lessee knew at the time that the plain- 
tiff’s wife was insane.!* Where a married woman made a lease on home 
stead lands, representing at the time that she was a widow, she was 
held not to be estopped to ask for cancellation of the lease, where it was 
shown that the lessee knew that her husband had deserted her.1% A mar- 
ried woman was held not estopped to deny the certificate of a notary, 
where she was led to believe by the notary and the lessee that the lease 
was different from the one she actually signed,* or where she signed 
only for the purpose of aiding the lessee in the procuring of other 
leases.° But an acknowledgment of homestead lands, regular in form, 
is good in the hands of a bona fide purchaser for value.1® . 


§ 63. Power of cotenant to lease land for oil and gas 


As a general principle, each cotenant of land is entitled to the use of 
it, but is forbidden to injure or destroy the common property. Since 
any use of land for oil and gas purposes necessarily amounts to a re- 
moval and destruction of a part of it, such action is looked upon as in 
the nature of waste, and a cotenant is not privileged to drill for and pro 
duce oil and gas from the common land without the express or implied 


1920) 225 S. W. 818; McEntire v. 
Thomason (Tex. Civ. App. 1919) 
210 S. W. 563; Davis v. Burkholder 
(Rex? Civ App! 19:20) 2S Se we 
1101; Texas Co. v. Keeter (Tex. 
Civ. App: 1'9)2'0)| 219 S. Wi bin: Wa- 
Banev. wexas Cow (ex ii, App: 
1920) 220 S. W. 346; Johnson v. 
Russell (Tex. Civ. App. 1920) 220 
S. W. 352; Hamilton County De- 
velopment Co. vy. Sullivan (Tex. Civ. 
App. 1920) 220 S. W. 116; Rich- 
mond v. Hog Creek Oil Co. (Tex. 
Civs App, W921) 92129" Sh wa sbioas 
Carey v. Texas Pacific Coal & Oil 
Co; (Tex, Civ, App, P92) 23s: 


W. 309; Gary v. McKinney (Tex. 
Civ. App. 1922) 239 S. W. 288m 
Bell v. Crabb (Tex. Com. App. 1922) 
244 S. W. 371. 
12 Petersen v. Skidmore (1921) 
108 Kan. 339, 195 P. 600. 
13 Thompson v. Millikin (1914) 
93 Kan, 72, 143 P. 430; Id. (1918) 
102 Kan. 717, 172 BP bee. ‘g 
14 Davis v. Burkholder (Tex. Civ. 
App. 1920) 218 S. W. 1101. 
15 McEntire v. Thomason (Tex. = 
Civ. App. 1919) 210 S. W. 563. ‘ 
16 Richmond y. Hog Creek Oil Co, 
(Tex. Civ. App. 1921) 229%) . 
5638. 
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-sent of the other co-owners. If he does so, the other cotenants may 
re damages, injunction, or waive the tort and sue for an accounting of 
rents and royalties. If taking was in good faith, and the action is for 
mages or an accounting in equity, the measure of damages or com- 
asation will ordinarily be the value of the oil and gas taken, less the 
sonable cost of production.” Based on these principles, it is well 
ablished by the authorities that a tenant in common does not have 

power to make a valid lease of the common land for oil and gas 
“poses, which will be binding upon his cotenants, and thereby create 
others a privilege which he did not have. Such a lease, however, will 
binding upon the interest of the maker upon a principle of estoppel ; 
}tis, that he is estopped to deny his own grant. If such lease is made, 
: other cotenants may bring an action of damages for injury done, 
munction preventing operations by the lessee, or waive the tort and sue 
~ an accounting of the rents and royalties." Such a lease may become 


P ta. Tiffany, Real Property 277; Gulf Refining Co. v. Hayne 
920) § 292; Freeman, Cotenancy (1915) 138 La. 558, 70 So. 509, 
fie Partition (20d Hd. 1886) § L. R. A.’ 191ED, 1147, Ann. Cas. 


Xa; Williamson v. Jones (1897) 1917D, 130; Compton v. People’s 


mW. Va. 562, 27 S. H. 411, 38 L. 
A. 694, 64 Am. St. Rep. 891; 
igler v. Brenneman (1908) 237 
. 15, 86 N. E. 597; Freeman v. 
‘for (1918) 42 W. Va. 830, 79 S. 
$24; Paxton v. Benedum-Trees 
LCo. (1917) 80 W. Va. 187, 94 
E. 472; South Penn Oil Co. v. 
pueht (19138) 71 W. Va. 720, .78 
BE. 759; Trees v. Eclipse Oil Co. 
899) 47 W. Va. 107, 34S. B. 933; 
‘le v. Henderson (1909) 65 W. Va. 
, 63 S. BE. 762; McNeely v. South 
‘nn Oil Co. (1905) 58 W. Va. 438, 
| S&S. E. 480; Stewart v. Tennant 
902) 52 W. Va. 559, 44S. E. 223; 
mmers vy. Bennett (1919) 68 W. 
4. 157, 69 S. E. 690; New Domain 
1 & Gas Co. v. McKinney (1920) 
mey, 183, 221 S. W. 248; Lee v. 
raughan (1920) 146 Ark. 504, 
16S. W. 171; Gulf Refining Co. v. 
roll (1919) 145 La. 299, 82 So. 


Gas Co. (1907) 75 Kan. 572, 89 P. 
LOSS LO dhe Re AL GN S35) TST; 
Johnson v. Kansas Natural Gas Co. 
(1913) 90 Kan. 565, 135 P. 689, 
Ann. Cas. 1915B, 549. (See section 
20, supra.) ~ 

18 Lee v. Straughan (1920) 146 
Ark. 504, 226 S. W. 171; Zeigler v. 
Brenneman (1908) 237 Ill. 15, 86 
N. E. 597; New Domain Oil & Gas 
Co. v. McKinney (1920) 188 Ky. 
188, 221 S. W. 248; York v.. War- 
ren Oil & Gas Co. (1921) 191 Ky. 
157, 229 S. W. 114; Gulf Refining 
Co. v. Hayne (1915) 138 La. 558, 
70) So. 509i: Ro AD 2oteD, L147, 
Ann. Cas. 1917D, 130; Gulf Refin- 
ing Co. v. Carroll (1919) 145 La. 
299, 82 So. 277; Wally v. Jones 
(1922) 2765 Pa. 260; 219 A. Tbs 
Texas Co. v. Meador (Tex. Civ. App. 
1922) 243 S. W. 991; Williamson 
v. Jones (1897) 43 W. Va. 562, 27 
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valid as to the cotenants who did not join in it by such acts by them as 
may amount to an estoppel or ratification thereof.19 There is no estop 
pel, however, as against such cotenants, who did not assert an interest 
in the premises or object to the operations of the lessee, where during 
the time of their silence such parties did not know that they had an in 
terest, and within a reasonable time after knowledge of it gave notice 
thereof.2® Nor is an infant, who executed a deed of her interest in t 
common land to a cotenant, who leased it for oil and gas purposes, estop 
ped to disaffirm the deed before reaching her majority and seek the can- 
cellation of the lease.*1 A bill for discovery and accounting of rentals, 
wherein the title of the lessor and the validity of the lease are denied does 
not amount to a ratification of the lease ;** but, if such action is brought 
without any denial of the title of the lessor or allegation that the lease 
is void, such action amounts to a ratification of the lease by the co- 
tenant.”8 

Where one common owner of land makes a lease for oil and gas pur- 
poses, it is held in one jurisdiction that the lessee becomes a cotenant 
of the oil and gas with the owners of the land who did not join in the 
lease, and is privileged to enter upon the property and produce oil and 
gas, but is under a duty to account to the cotenant for his proportion of 
the minerals recovered.2# And where two leases were made, each by 
different cotenants of the land, it was said that each of the lessees was 
entitled to the possession of the premises for the purposes of operating 


S. H. 411, 38 L. R. A. 694, 64 Am. South Penn Oil Co. (1905) 58 W 
St. Rep. 891; Freeman vy. Egnor Va. 438, 52 S. E. 480; Sommers ¥ 
(1913) 72 W. Va. 830,°79 S. HE. Bennett (1910) 68 W. Va. 157, 68 
824; Trees v. Eclipse Oil Co. (1899) S. E. 690; Freeman, Cotenancy and 
47 W. Va. 107, 34 S. E. 933; Pyle Partition (2d Ed. 1886) § 253. : 
v. Henderson (1909) 65 W. Va. 39, 20 Zeigler v. Brenneman (1908) 
63 S. EH. 762; McNeely v. South 237 Ill. 15, 86 N. B. 597. 
Penn Oil Co. (1905) 58 W. Va. 438,  21New Domain Oil & Gas Co. ¥. 
52 S. E. 480; Sommers v. Bennett McKinney (1920) 188 Ky. 183, 22 
CLOTO) GS" Win Via bi (69S) He Se awed: J 
690. 22 McNeely v. South Penn Oil Co. 
19 Texas Co. v. Meador (Tex. Civ. (1905) 58 W. Va. 438, 52 8. BH. 4am 
App. 1922) 243 S. W. 991; New Do- 23 Sommers v. Bennett (1910) 68 
main Oil & Gas Co. v. McKinney W. Va. 157, 69 S. BE. 690. 
(1920) 188 Ky. 183, 221 S. W. 248; 24 York v. Warren Oil & Gas Cou 
Zeigler v. Brenneman (1908) 237 (1921) 191 Ky. 157, 229 S. W. 114. 
Ill. 15, 86 N. HE. 597; McNeely vy. 
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nd gas, but neither was entitled to the exclusive possession.2> ‘This 
ciple seems unsound without some qualification, for it seems contrary 
he principle that a co-owner of land is not privileged as against 
=ommon owner to take oil and gas, or has the power to create such 
ilege in another. A lessee of one cotenant as against a nonjoining 
nant, or the lessee of a nonjoining cotenant, logically has no more 
ileges of taking oil and gas than the original co-owners of the land 
as against each other, and, as stated above, such nonjoining co- 
nt or his lessee should have the same remedies against such a lessee 
hey would have against an original co-owner of the land for taking 
attempting to take oil and gas. In an Illinois case the court said 
neither of two lessees, holding leases from separate cotenants, was 
-ileged to operate the land for oil and gas without the consent of the 
=r.*6 The remedies of such lessees in a situation of this kind are 
aer doubtful. By some authorities it is said that, if the co-owners of 
land bring partition, the interest of the lessees will attach itself to the 
Is set apart to their respective lessors.*7 The lessees themselves, 
ever, Cannot partition their interests,?® compel the nonjoining coten- 
3 of the land to execute a lease to them,”® or compel the co-owners to 
tition the land in kind.%° It is likewise a well-settled principle that 
-wn oil lands cannot be judicially partitioned in kind at the suit of 
of the co-owners.! Probably the only satisfactory remedy for all 
ties concerned in a situation of this kind is to be had by agreement. 


»*Compton v. People’s Gas Co. 29 York v. Warren Oil & Gas Co. 
iy 75 Kan. 572, 89 P. 1089, 10 (1921) 191 Ky. 167, 229 S. W.214. 


ee A. (N. S.) 787. 30 Gulf Refining Co. v. Hayne 

= Zeigler v. Brenneman (1908) (1915) 138 La. 558, 70 So. 509, L. 
Mt. 15, 86 N. EH. 597. Rm. A. 2St6D; Litt Ann. Cas. 

‘Lee v. Straughan (1920) 146 1917D, 130. 

peo04, 226 S. W. 171. 31 Gulf Refining Co. v. Hayne 


8 Watford Oil & Gas Co. v. Ship- (1915) 138 La. 558, 70 So. 509, L. 
m(1908) 233 Ill. 9, 84 N. B. 53, R.A. 1916D, 1147, Ann. Cas. 1917D, 
; Am. St. Rep. 144; Zeigler v. 130. 

‘nmeman (1908) 237 Ill. 15, 86 

E597. 
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§ 64. Railroad—Power to lease right of way for oil and gas 


A railroad company, which has a right of way over lands for raj 
way purposes, is not privileged to drill thereon for oil and gas ; 


has been held to be true where the right of way was acquired by ad- 
verse user,®* and under grants giving to a railway company “a full and 
free right of way in, upon, and through the lands” of the grantor? 
or where the conveyance gave a right of way, “together with the right 
to take and use all timber, earth, stone, and mineral existing or that 
may be found, within the right of way” granted,®® or where the rail 
road company acquires the right of way by way of eminent domain#® 
But where a railway company takes title to land by an absolute con 
veyance, without any exception or reservations, the railroad com- 
pany has been held to have the privilege of producing oil and gas, or 
of leasing the land to others for oil and gas purposes, and that such 
power could not be questioned by the grantor, but only by the state.57 


& Pacific Ry. Co. (1922) 152 La 
V7; 92" So. Thd 
33 Consumers’ Gas Trust Co. 


Gas Trust Co. v. 
American Plate Glass Co. (1903) 
162 Ind. 393, 68 N. HE. 1020; Uhl 


32 Consumers’ 


v. Ohio River R. Co. (1902) 51 W. 
Vaw L0G, 41 iS) she sso Right of 
Way Oil Co. v. Gladys City Oil, 
Gas & Mfg. Co. (1913) 106 Tex. 
O14 LDiiiSs We Canty Die lon ete AGN. 
S.) 268, note; Southern Pac. Ry. 
Co. v. San Francisco Savings Union 
(1905) 146 Cal. 290, 79 P. 961, 70 
bY. AS 2:20, 106s Am. St. Reps 3i6, 
2 Ann. Cas. 962, note; Hayne v. 
Edenborn (1915) 137 La. 393, 68 
So. 7387; Natalie Oil Co. v. Louisi- 
ana Ry. & Nav. Co. (1915) 137 La. 
706, 69 So. 146; Nelson v. Texas 


Amercian Plate Glass Co. (19038 
IPA Mh ove, Biss, (ary INGA TBI TLC) 20). 
34 Uhl v. Ohio River R. Co. (1902) 
51 W. Va. 106, 41 S. BE. 340. @ 
35 Right of Way Oil Co. v. Gladys 
City Oil, Gas & Mfg. Co. (1913) 106 
Tex. 94, 157 S. W. 737, 51 yee 
CNE*SDe 268 emote, _ 
36 Southern Pac. Ry. Co. v. Sal 
Francisco Savings Union (1905 
146 Cal. 290, 79 P. 961, 70 L. Rew 
221, 106 Am. St. Rep. 36, 2 Ama 
Cas. 962, note. 
37 Nelson v. Texas & Pacific RY. 
Co. (1922) 152 La. 117, 92 So. 75% 


¥ 
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i for oil and gas purposes.*8 


Marshall v. Mellon (1890) 17 
Co. Ct. R. 366; -Marshall v. 
tien (1897) 179 Pa. 371, 36 A. 
3s L. R. A. 816, 57 Am. St. 
». 601; Blakley v. Marshall 
96) 174 Pa. 425, 34 A. 564; 
new’s Estate (1901) 17 Pa. Sup- 
Ct. 201; Crawford v. Forest Oil 
£1904) 208 Pa. 6, 57 A. 47; 
ntosh v. Ropp (1912) 233 Pa. 
”, 82 A. 949; Williamson v. 
es (1894) 39 W. Va. 231, 19 S. 
$6, 25 L. R. A. 222; Id. (1897) 
'W. Va. 562, 27 S. BE. 411, 38 L. 
_A. 694, 64 Am. St. Rep. 891; 
n v. Bartlett (1895) 41 W. Va. 
Hees S. H. 664, 81 L. R. A. 128, 
Am. St. Rep. 884; Wilson v. 
st (1897) 43 W. Va. 826, 28 S. 
781, 39 L. R. A. 292; Eakin v. 
wkins' (1903) 52 W. Va. 124, 
§. BE. 211; Ammons v. Ammons 
901) 50 W. Va. 396, 40 S. E. 
0; Minner v. Minner (1919) 84 
. Va. 679, 100 S. E. 509; Ferrell 
| Deverick (1919) 85 W. Va. 1, 
)0 S. BE. 850; Kenton Gas &. Elec- 
ie Co. v. Dorney (1898) 9 O. C. 
me, 17 Ohio Cir. Ct. R. 101; 
trkins v. Kentucky Salt Co. (Ky. 
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TENANT FOR LIFE—POWER TO LEASE 


Tenant for life—Power to lease 


sed on the general common-law rule that the ownership of the 
ace of the land carries with it the privilege of extracting oil and 
and rights against all others, including tenant for years and life 
ants, that they shall not do so, it is the uniform rule that the life 
nt or the tenant for years is not privileged to take oil and gas, nor 
he the power to create such privilege in others by way of lease of the 
Although the life tenant does not 
power to make a valid oil and gas lease, the remainderman may 
himself as against the lessee not to question the validity of the 
e by a parol ratification, acceptance of rents, or royaltie 


Ss 39 


1896) 36 S. W. 1; Id. (1897) 100 
Ky. 734) 39 S. W. 444, 66 Am. St. 
Rep. 370; Id. (Ky. 1902) 67S. W. 
821; Crain v. West (1921) 191 Ky. 
1, 229 S. W. 51; Meredith v. Mere- 
dith (1921) 193 Ky. 192, 235 S. W. 
757; Russell v. Tipton (1921) 193 
Ky. 305, 285 S. W. 763; Rupel v. 
Ohio Oil Co, (1911) 176 Ind. 4, 95 
N. E. 225, Ann: Cas. 1913H, 836; 
Richmond Natural Gas Co. v. Dav- 
enport (1905) 37 Ind. App. 25, 76 
N. BE. 525; Andrews v. Andrews 
(1903) 31 Ind. App. 189, 67 N. E. 
461; Fairbanks v. Warrum (1914) 
56 Ind. App. 337, 104 N. E. 983; 
Ohio Oil Co. v. Daughetee (1902) 
240 Ill. 361, 88 N. EH. 818, 36 L. R. 
A. (N. S.) 1108; Swayne v. Lone 
Acre Oil Co. (1905) 98 Tex. 597, 
86 S. W. 740, 69 L. R. A. 986, 8 
Ann. Cas. 1117, note; Whitaker v. 
Surtees (Tex. Civ. App. 1923) 248 
S. W. 432; Barnsdall v. Boley (C. 
C. 1902) 119 F. 191; Higgins Oil & 
Fuel Co. v. Snow (C. C. A. 1902) 113 
F, 433; Shulthis v. MacDougal (C. 
©. 1907) 162 FB. 331. 

39 Gerkins v. Kentucky Salt Co. 
(Ky. 1896) 36S. W.1; Crawford v. 
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§ 66. Remainderman—Power to lease 


A remainderman does not have power to lease lands for oil and 
gas purposes, for the simple reason that he is not entitled to the pos- 
session, or to interfere in any way with the possession of the premises, 
therefore powerless to create interest in others which would be violative 
of the life tenant’s interest.*° 


§ 67. Joint lease by life tenant and remainderman 


Although neither the life tenant nor remainderman may separately 
execute a valid lease of land for oil and gas purposes, there is no 
reason why they may not jointly execute a valid lease, and some courts 
have so held. 


§ 68. Requirement of a writing 


requirement still exists, except in so far as the necessity of seal may 
have been abolished in some jurisdictions.** Prior to the statute of 


Forest Oil Co. (1904) 208 Pa. 5, dith (1921) 198 Ky. 192, 235 S. W 
57 A. 47; McIntosh v. Ropp (1912) 757; Hakin v. Hawkins (1903) 52 
233 Pa. 497, 82 A. 949; Deffen- W. Va. 124, 43 S. BH. 211; Ammong 
baugh vy. Hess (1911) 225 Pa. 638, v. Ammons (1901) 50 W. Va. 390) 
74 A. 608, 36 L. R. A. (N. S.) 1099. 40 S. EB. 490; Wilson v. Yow 

40 Russell v. Tipton (1921) 193 (1897) 43 W. Va. 826, 28 S. EB. 781 
Ky. 305, 285 S. W. 7638. See, also, 39 fb. R. A. 292: Barnes vy. 
Deffenbaugh v. Hess (1909) 225 Pa. (1912) 36 Okl. 6, 127 P. 261, 
638, 74 A. 608, 36 L. R. A. (N. S.)) lL. R. A. (N. 8.) 178, Annee 
1099. 19THA, 5b. P 

41 Blakley v. Marshall (1896) 174 422 Tiffany, Real Property (2d 
Pa. 425, 34 A. 564; Agnew’s Hs- Ed. 1920) § 361. 
tate (L901) 17 Pa, Super. Cty 20m 48 29 Car. II, ch. 8. 
McIntosh v. Ropp (1912) 233 Pa. 44 Browne, Statute of Frauds (5th 
497, 82 A. 949; Meredith v. Mere- Ed. 1895) ch. 1. 
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old, or a term of years, or any uncertain interest in lands, tenements, 
~ hereditaments, excepting certain classes of leases, not in writing, 
would have the effect of an estate at will only. The fourth section 
= that statute provided that an action could not be brought “upon any 
ontract for the sale of lands, tenements, or hereditaments, or any in- 
rrest in or concerning them,” unless the agreement or some memo- 
andum thereof was in writing and signed by the party to be charged, 
~ his agent. 

In the re-enactment of the various provisions of the English statute 
n this country, three types of statute, in so far as they affect interests 
a Jand, have resulted. The first provides in substance that no estate 
or more than a specified term, ranging from one to three years, shall 
created except by writing. ‘This provision is in effect a re-enact- 
rent of sections 1 and 2 of the English statute, with the exception that 
= is not expressly stated that a noncompliance results in the creation 
'f an estate at will. Since this provision is concerned with the crea- 
aon of estates or interests in land, it is usually found in a compilation 
“{ statutes in the chapter on Conveyances.4® The second type of 
tatute is a result of a change made in the fourth section of the English 
ict, and usually provides that “no action shall be brought to charge 
imy person upon any contract for the sale of real estate, or any lease 
hereof for a term longer than one year,” unless the contract or note 
or memorandum thereof be in writing and signed by the party to be 
~harged.4® ‘The third type is to the general effect that an “agreement 


for the leasing of' land for longer than one year is invalid or void if 
9 47 ; 


bf 


10t in writing. 


45 Carroll’s Kentucky Statutes 1923, c. 98, § 1]; Vernon’s Ann. 
1922, § 490; Revised Statutes of Civ. St. Tex. 1925, art. 3995; Wyo- 
Kansas 1923, § 67—-209; Burns’ ming Compiled Statutes 1920, sec. 
Indiana Statutes 1926, § 13375; 4719. 


Vernon’s Ann. Civ. St. Tex. 1925, 
art. 1288; West Virginia Code 1913, 
§93739 [Barnes’ Code 1928, c. 71, 
§ 1]; Wyoming Compiled Statutes 
1920, § 4579. 

46 Carroll’s Kentucky Statutes 
1922, sec. 470; West Virginia Code 
1918, sec. 4171 [Barnes’ Code 


47 Birdseye, Cumming & Gilbert, 
Consolidated Laws of New York 
(2d Ed. 1918) volume 7, Real Prop- 
erty Law, § 259; Compiled Statutes 
of Okl. 1921, § 5034. See Tiffany, 
Landlord and Tenant, volume 1 
(1910) § 25; Illinois Smith-Hurd 
Rey. St. 1925, c. 59, § 2. 
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In all American jurisdictions,** with one exception, oil and gas 
leases are required to be in writing, either by the common-law rule 


48In Heller v. Dailey (1902) 28 
Ind. App. 555, 63 N. BE. 490, the 
court, after referring to the various 
statutory enactments in that state, 
said: ‘“‘While, for reasons which we 
have sought to state, we do not re- 
gard the contract in suit as a grant 
of land, or as a ‘lease,’ properly so- 
called, but do regard it as a grant 
of a right in the nature of an in- 
corporeal hereditament, operative 
from the time of its execution, and 
during the accomplishment of its 
purpose as a transfer of an exclu- 
sive right to search for, take, and 
appropriate the minerals mentioned 
in the instrument, under whatever 
technical common-law term it may 
most properly be classed, it must be 
held to be a conveyance of an in- 
terest in land within the meaning 
of our statutes.” If there is any 
doubt as to whether the court in this 
case held an oil and gas lease must 
be in writing because it was within 
the provisions of type one of the 
statutes mentioned above, it was 


settled in Ramage v. Wilson (1906); 


37 Ind. App. 532,.77 N. H. 368. 


The Texas Court of Civil Appeals ~ 


in Priddy v. Green (1920) 220 S. 
W. 248, Texas Co. v. Tankersley 
(1921) 229 S. W. 672, and Canon 
Vv. weott (1921) 2380) S) W. 3042: 
hold that an oil and gas lease must 
be in writing because it conveys an 
estate of inheritance within the 
meaning of article 1103 of Texas 
Statutes of 1920. In the first of 
these cases above mentioned the 
court said: 

“Whether the instrument in ques- 
tion shall be designated a convey- 
ance of an interest in land or a lease, 
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it conveys an estate which by the 
terms of the instrument itself ig 
one of inheritance, and for a term 
of more than one year. ‘Estate,’ 
as used in the statute, we think 
signifies the quantity of interest 
which a person has from an absolute 
owner down to naked possession, 
The statute uses the terms ‘inherit- 


48 In Walla Walla Oil, Gas & Pipe 
Line Co. v. Vallentine (1918) 103 
Wash. 359, 174 P. 980, the Supreme 
Court of Washington said: ‘Be 
cause of the supposedly migratory — 
character of oil and gas, which are 

not fixed in place like coal and oth- 
er solid minerals, such contracts 
as those involved in this case con- 
vey no interest in, nor create any 
incumbrance upon, the land, or any 
oil or gas found therein. The land 
is still to be considered in the pos- 
session of the grantor; the contract 
amounts only to a license entitling 
the licensee to search and dig for 
oil and gas according to the terms 
of the grant, and appropriate the 
produce to his own use on paymen 
of the royalty or proportion with- 
out acquiring any property in the 
minerals until they are severed from 
the land. They create only an in- 
corporeal hereditament—a right is- 
suing out of or concerning land. 
Such contract establishes ‘a mere 
chattel interest, in no manner un- 
der the prescription of any rule, 
statutory or otherwise, against con- 
veyances or incumbrances of real 
estate or other interest except by 
writing. The real beneficial owner 
of such property right may be shown 
by parol.’’ 


ce’ or ‘freehold,’ which are terms 
established meaning in law. ‘In- 
Tritance’ simply means the method 
- which children or relatives take 
operty from another at his death. 
hhether the estate created by this 
trument be termed a corporeal or 
scorporeal hereditament, under our 
tute, the right thereto must be 
ven in writing. 

“While the lease may not have 
ven title to the mineral in the 
nd, it did give something in con- 
ection with the land which .was 
upable of being inherited. In a 
Limber of cited cases it has been 
asignated as ‘an incorporeal here- 
litament.’ It is a grant in the na- 
nre of an easement, and is some- 
ning which may be inherited, and 
hich the law and good public policy 
squire shall be committed to writ- 
ng. The statute provides that a par- 
¥ cannot be charged upon an agree- 
aent for the sale of lands, tene- 
nents, or hereditament, or any in- 
srest in or concerning them, un- 
28S it is in writing duly signed by 
he party to be charged. Gen. St. 
Kan.] 1915, § 4889. It has been 
eld that a contract to execute an 


il and gas lease giving the mere 


ight to explore for oil and gas, and 
f either is found, to produce and 
ever, is within the Statute of 
Tauds it was said: ‘While the 
Ourt has held that an oil and gas 
ease of the kind under considera- 
ion does not constitute a convey- 
hee, will not support a mechanic’s 
lien, does not operate as a grant 
nd severance of mineral in place, 
nd creates no estate proper in the 
ind itself, it does create an incor- 
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t incorporeal interests must be created by deed, or by some one of 
e above-mentioned provisions of the statute of frauds. 


poreal hereditament. A contract 
for the sale of hereditaments, 
whether incorporeal or corporeal, is 
within the sixth section of the stat- 
ute of frauds.’ Robinson v. Smalley 
(1918) 102 Kan. 842,171 P. 1155.” 
White v. Green (1918) 103 Kan. 
405, 173 P. 974. 

“It is well settled that oil and gas 
are minerals, and are a part of the 
realty, and a lease giving to the les- 
see the right to explore certain lands 
and remove therefrom the oil and 
gas is a contract for the transfer 
and sale of an interest in lands, and 
is required to be in writing.’”’ Beck- 
ett-Iseman Oil Co. v. Backer (1915) 
165 Ky. 818, 178 S. W. 1084. 

The foregoing statement of the 
Kentucky court indicates that it 
considers an oil and gas lease as 
coming within that section of the 
Statute of Frauds requiring con- 
tracts for the sale of an interest 
in real estate to be in writing, and 
not section 490 of Kentucky Stat. 
1915. From the authorities for the 
above statement, it may be consid- 
ered that the Kentucky court views 
the oil and gas lease in the nature 
of a contract of sale rather than as 
a lease of lands for more than one 
year. 

in’ Prout v.. Hoy Oil Co. (2914) 
263 Ill. 54, 105 N. B. 26, it was held 
that an oil and gas lease executed 
by an agent who was not appointed 
by an instrument in writing signed 
by the owner of the land was unen- 
forcible because it did not satisfy 
the requirements of the statute of 
frauds. See Ill. Rev. Stat. 1923, 
ch. 59, § 2. 

“Clause 6 of the statute of frauds 
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§ 69. Description of land 


For an oil and gas lease to be valid it must describe the land with 
such certainty that it may be positively identified.°® The rules as to 


requires a ‘contract for the sale of 
real estate, or the lease thereof for 
more than a year,’ to be in writing, 
in order to maintain a suit or ac- 
tion thereon. Chapter 98, section 
1 (section 4171), Code [1913]. 
The lease itself being required to be 
in writing, an agreement to transfer 


or assign it, or any interest in it,,. 


must likewise be expressed in writ- 
ing. Interest in or a demise of land, 
lying only in a grant, cannot be 
sold or transferred except by writ- 
ing.”’ Kennedy v. Burns (1919) 84 
Wis Wels (a, all (Sie ISG ILE Re 

A New York court in De Hart v. 
Enright (1916) 93 Misc. Rep. 213, 
157 N. Y. S. 46, held that an oil and 
gas lease for a term longer than 
one year was void because within 
the provisions of section 259 of the 
Real Property Law (Consol. Laws, 
ch. 50), thus viewing an oil and gas 
lease as a contract for the leasing 
of land for oil and gas purposes for 
longer than one year. 

In Montana & W. Oil Co. v. Gibson 
(Cebu ES) \Waos Ue aks} Wes, 7dsyel yeas) 
court said: ‘‘Whether this instru- 
ment be regarded as a conveyance 
of the minerals supposed to be con- 
tained in the land or as a lease, in 
either event an agreement to trans- 
fer or assign the right, title, and 
interest of the grantee or lessee 
therein would be within the provi- 
sions of the statute making such 
agreements void unless such agree- 
ment or note or memorandum 
thereof be in writing and subscribed 
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Ch. 


by the party to be charged there- 
with.” 

50 In Hester v. O’Rear (1924) 20 
Ky. 176, 259 S. W. 41, an oil leas 
describing the lands as ‘“‘bounde 
on,the north by the lands of the 
Russellville Pike, on the east by the 
lands of Grubbs, south by the lands 
of Connelly, west by lands of Cher- 
ry, containing 37% acres, more or 
less,’ was held to be a sufficien 
description, although the lands ar 
located upon the opposite side of 
Russellville road from that set out, 
and some of the farms also lie in a 
different direction from that set out, 
but lie upon such road and join 
the lands described in the lease. 

Where the original oil lease did 
not include all of the lands owned 
by the lessor and intended to be 
covered by the lease, an instrument, 
subsequently executed by the les- 
sors, reciting that it was the inten- 
tion to include in the former leas 
all the land owned by the lessors, 
and that some question had arisen 
as to the boundaries, and agreeing 
that the previous lease was intend- 
ed to cover all such boundaries, was 
insufficient to operate as a lease of 
the land not included in the descrip- 
tion contained in the original lease, 
since it did not follow in terms or 
substance the requirements of Rey. 
St. art. 1107, for conveyances of the 
land. Crabb v. Texas Pac. Coal & 
Oil Co. (Tex. Civ. App. 1922) 258 
S. W. 279. 

A description of land in an oil and 


. lease as ‘136.4 acres out of the 
. Curdy survey, fully described 
warranty deed at Palo Pinto, 
K., book 77, page 269,’ held suf- 
ent to pass legal title to the min- 
Is. Miller v. Hodges (Tex. Com. 
rp, 1924) 260 S. W. 168. 

4 description of lands, in an oil 
gas lease as ‘160 acres of the 
siah Taylor, Abst. 680, 360 A. 
=vey No. 2, Abst. 1991, being the 
st side of survey, 155 Wm. Mc- 
rdy, Abst. 938, being the east side 
this survey and adjoining the 
iah Taylor on the west,’ contain- 
675 acres more or less,’ held 
ifficient to pass title to the min- 
als therein conveyed, when con- 
fiered in the light of all the cir- 
‘mstances shown by extrinsic evi- 
nee and the practical construction 
the instrument by the parties. 


Instrument transferring oil, gas, 
nd mineral rights in tract of land, 
sscribed as situated in named coun- 
‘east of certain railroad at place 
sar designated station, held not 
vid for insufficiency of description 
‘ conflict between description and 
‘oof showing location of land north 
such railroad at another station 
1 line, where proof also showed 
iat it was east of railroad at place 
sar station named, and that it was 
ily land owned by grantor in such 
unty. Carpenter v. Smith (Tex. 
mm. App. 1925) 272 S. W. 128. 

Where the description in a miner- 
, Oil, and gas lease was not appli- 
ble to any lands then owned by 
ssor and the proof offered to locate 
e lands was in direct conflict with 
e description, the instrument was 


DESCRIPTION OF LAND 


231 


itainty of description in respect to oil and gas leases are no different 
-n they are in respect to other conveyances of land.5t 


void for want of description. Smith 
v. Carpenter (Tex. Civ. App. 1923) 
257 S. W. 637. 

Lease describing land by section 
and township subdivisions, in ac- 
cord with the public survey, held 
sufficient though it did not state 
county and state in which land was 
situated, since courts take notice of 
the public surveys and the county 
lines. Rogers v. Magnolia Oil & Gas 
Co. (1922) 156 Ark. 103, 245 S. 
W. 802. 

The owner of a tract of land com- 


512 Tiffany, Law of Real Property 
(2d Ed. 1920) § 441. 

There is no distinction as to legal 
effect of description of land wheth- 
er it appears in ordinary deed of 
conveyance, in oil and gas lease, or 
otherwise. Cushenbery yv. Waite- 
Phillips Co. (1925) 119 Kan. 478, 
240 P. 400. 

Generally particular description 
of land in oil and gas lease by ref- 
erence to deed containing metes, 
bounds, monuments, and distances 
will prevail over general description 
as by adjoiners and estimated acre- 
age. United Fuel Gas Co. v. Cabot 
(1924) 96 W. Va. 387, 122 S. BH. 
922. 

If two descriptions in an oil lease 
are inconsistent, one describing the 
land leased as bounded ‘‘substan- 
tially’ by certain named adjoining 
landowners, and the other by a ref- 
erence to a previous deed to the les- 
sor, describing it by definite lines, 
the latter will prevail. Coffindaffer 
v. Hope Natural Gas Co. (1914) 74 
W. Va. 107, SLS. B 966, b2 L. R. 


A. (N. 8.) 473. 
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§ 70. Certainty of parties 


An oil and gas lease should state with certainty, the name of 
grantor. ‘The name given in the instrument is sufficient, if from it 


body of the instrument, some courts hold that those persons not named 


prising 60 acres executed a lease 
granting the oil and gas under the 
land ‘bounded and described as fol- 
lows, to wit: North by lands of Ohio 
river, east by land of Mrs. T. P. 
Pollock, south by lands of W. M. 
Irwin, west by lands of Mrs. J. C. 
Sharp, containing 30 acres,’’ and al- 
so giving the lessee the refusal of 
the lessor’s 30 acres reserved, which 
right of option, however, the lessee 
never exercised. Held, that the 
lease was void for uncertainty; it 
being impossible to determine from 
the description therein what part 
of the tract was intended. South 
Penn Oil Co. v. Calf Creek Oil & 
Gas Co. (C.-C. 1905) 140 E507. 

A natural gas lease granting a 20- 
foot tract of land out of a 100-acre 
tract, and describing it as situated 
“twenty feet east and fifteen feet 
south of the northwest corner’’ of a 
certain section of land, did not suf- 
ficiently describe the tract granted, 
notwithstanding that the west 20 
feet and the north 15 feet of the 
section were occupied as a highway. 
Simpson v. Pittsburgh Plate Glass 
Co. (1902) 28 Ind. App. 343, 62 N. 
1BE Widai, 

Oil lease covering a tract of 109 
acres held void as so uncertain, 
with the aid of extrinsic evidence, 


as to be impossible to locate on the 
ground. Page v. Hardeman (Tex, 
Civ. App. 1924) 262 S. W. 133. 

52 An oil lease was not void because 
the grantor was written ““W. A. H.” _ 
instead of “V. A. H.”’ and the sig: 
nature in the same way; it appear- 
ing that the grantor made a “V” in 
a way that more nearly resembled 
the letter ‘‘W” than it did the letter 
“V,”? and in this way the draftsman 
was confused, there being no doubt 
as to who made the conveyance. 
Hester v. O’Rear (1924) 202 
by, AH) Se Wy ak, 

53 2 Tiffany, Law of Real Proper- 
ty (2d Ed, 1920) § 484. 

An oil lease giving the names of 
lessors as. ‘‘P. et al.’? held valid | 
to P.’s adult children and the 
spouses who signed as lessors, even 
though they were not expressly 


(Tex. Civ. App. 1920) Patton 
Texas' Pac. Coal & Oil Co. 225 
We Sb 


Oil Co. v. Patton (1922) 240 S. We 
303. 

54 Texas Pac. Coal & Oil Co. Ws 
Patton (Tex. Com. App. 1922) 238 
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ed with sufficient certainty that he may be identified. ‘There is 
siderable conflict of authority in this country as to the effect of 
ying the name of the grantee of a conveyance in blank.®® In a 
atucky case,°* where an oil and gas lease was executed with the name 
-he grantee and the amount of the rental left blank, it was held that, 
yetween the parties, the lessee, who was an ascertained person, had 
implied power to fill the blanks with his name, and as against the 
or the lease was a valid instrument, but as against a second lessee, 
ere, when he took his lease, the first lease had been recorded, but 
blanks not filled, the first lease was not valid. 


71. Reality of consent—Fraud, mistake, and undue influence 


‘t is the ordinary presumption in the case of oil and gas leases, as 
Sther contracts and conveyances, that they are made with the free 


sent of the parties. 


If, however, it is shown that the making of 


instrument was induced by fraudulent misrepresentations,®* mis- 


W. 202, modifying judgment 
~x, Civ. App. 1920) Patton v. 
cas Pac. Coal & Oil Co., 225 S. W. 
", rehearing denied (Tex. Com. 
2. 1922) Texas & Pacific Coal & 
Co. v. Patton, 240 S. W. 303. 
52 Tiffany, Law of Real Proper- 
(2d Ed. 1920) § 434. 

6 Root v. Townsend (1919) 186 
266, 215 S. W. 936. 

7% Dieterle v. Harris (1917) 66 
1.9314, 169 P. 873; Van Winkle 
[Henkle (1919) 77 Okl. 34, 186 
942: Douglass v. Treat (1910) 
beel. 693, 92 N. H. 976; Ross v. 
worth (1924) 105 Okl. 155, 231 
885. 

Because of the peculiar nature of 
and gas, both the quantity and 
‘ation of land covered by an oil 
se are elements going to the es- 
1ce of a contract of sale of such 
Se, obligating the vendee to de- 
op the property and deliver part 
the product thereof free of cost, 


and a gross misrepresentation as to 
either relied on by the vendee is 
ground for rescission. Bruner v. 
Miller (1906) 59 W. Va. 36, 52S. HE. 
995. 

Where a widow owning a dower 
interest had executed an oil and 
gas lease, and thereafter executed 
second lease to a third person, who 
expressed the opinion that the first 
lease was invalid on the ground that 
she had no authority to execute it, 
and the widow had the advice of her 
son-in-law before executing the sec- 
ond lease the second lease was not 
invalid, as having been procured by 
fraud. Prout v. Hoy Oil Co. (1914) 
263 Il. 54, 105 N. BH. 26. 

Where a lessor and lessee in an 
oil and gas lease stood, at the time 
of the making of the lease, on equal 
footing, and no fiduciary relation 
existed between them, the lessee 
was not required to give the lessor 
any information which he had, but, 
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take,°* or undue influence,®® the injured party has remedies in both 
law and equity, whereby the injury resulting may be rectified. 


if he volunteered any information to 
induce the execution of the lease, he 
must give all the information or he 
may be chargeable with fraud. Id. 

Where there was no proof that a 
lessor relied on the truth of a false 
statement made by the lessee, eq- 
uity could not cancel the lease on 
the ground of the fraud of the les- 
see. Gillespie v. Fulton Oil & Gas 
Co. (1908) 236 Ill. 188, 86 N. EH. 
PAI 

Where an oil and gas lease was 
executed by an owner with the ob- 
ject of having his land prospected 
for oil and gas, a false statement 
of the lessee made to induce the ex- 
ecution of the lease that he was a 
producer of oil was not a material 
misrepresentation, and the court 
could not cancel the lease on the 
ground of fraud. Id. 

The statement of lessee that he 
could procure a lease of adjoining 
land, made to induce the execution 
of a lease of land which would be 
drained by wells on adjoining land, 
and which was sought to be re- 
scinded for misrepresentation, was 
more than the mere statement of an 
opinion, since it included a state- 
ment in effect that the owner had 
offered to lease to him; whereas, 
the evidence showed he had pre- 
viously applied for the adjoining 
lease and failed. Hill v. Garvey 
(1922) 56 Cal. App. 98, 205 P. 61. 

Where a lessee of lands for oil 
and gas purposes falsely represent- 
ed that he had a drill which he was 
bringing to the field and that it 
would be put in operation inside of 
30 days, and in reliance thereon a 
lease was executed providing that 
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on failure to drill an oil or gas well 
within six months the contract 
should cease, an action to set aside 
the lease on account of fraud in the 
statement as to the drill could not 
be maintained. Ruggles v. Spindle 
Bottom Oil & Gas Co. (1905) 72 
Kan. 662, 83 P. 399. 


cured by lessee’s promise that 
would transfer the lease to a cor- 


she executed a lease to defendant 
lessee thinking she was dealing with 
D’s prospective lessee, was a unilat- 
eral mistake, affording no ground 
for cancellation; there having been 
no misrepresentation, the contract 
terms having been fully agreed up- 
on, and the identity of the lessee not 


being of the essence of the contract. 


Phrases, “Duress’’). 
ertson (Tex. Civ. App. 1920) 224 
W. 252. 


§§ 1454 to 1627, and 2 Pomeroy, 
Equity Jurisprudence, §§ 838, to 
974, on fraud, mistake, and uhdue 
influence, and the legal and equ 
table remedies therefor. t 
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§ 72. Consideration—Mutuality * 


e validity of oil and gas leases has been questioned by courts in 
sal jurisdictions because of the lack of mutuality of consideration. 


ion, and where such promise 
ade by the lessee without the 
ion to perform it and for the 
tulent purpose of deceiving the 
8, and where the lessors were 
et deceived thereby, the les- 
on the lessee’s failure to com- 
vith such promise, were entitled 
aw cancellation of the lease. 
miason v. McEntire (Tex. Civ. 
1921) 233 S. W. 616. 
mere lessee drew up an oil and 
uease, and lessors relied on his 
pment as to the time the lease 
-d run, and believed that the 
» was written for only six 
ths instead of ten years, and, 
uduce that belief, lessee pointed 
4 six months’ clause in the lease 
ne term for which it was to run 
remarked, “I will make it for 
months so you will understand 
and lessors believed the six 
ths’ time had reference to the 
» that lease was to run and acted 
nit, but in truth it had reference 
ead to the payment of rentals, 
not to the time the lease was to 
and though lessor might have 
‘rtained by the exercise of ordi- 
y care the application of the six 
iths’ clause, such representation 
ld be ‘sufficient ground if 
mptly acted upon to avoid the 
e. Smith v. Fleming (Tex. Civ. 
.2921) 231 S. W. 136, motion 
leave to file rehearing overruled 
ms W. 1117. 
epresentation by one procuring 
and gas lease that he and his 
ciates already owned the oil and 


gas under placer locations was 
merely expression of opinion as to 
legal effect of the locations, and 
under Rev. Codes 1921, § 7485, 
fraud could not be predicated there- 
on. Hinerman vy. Baldwin (1923) 
67 Mont. 417, 215 P. 1002. 

Where, in obtaining an oil and 
gas lease, the president of a corpo- 
ration afterwards organized, repre- 
sented to plaintiffs, lessors, that the 
plan was to obtain leases of lands 
in a block, and assign one half to 
the corporation and the other half 
to oil men to induce them to drill 
test wells, and that stock in the cor- 
poration should be issued to lessors 
for leases, the fact that he obtained 
leases in excess of the acreage men- 
tioned, assigned to it for stock on 
the same basis, was not a fraud on 
plaintiffs, entitling them to cancel- 
lation, where there is no evidence 
of an agreement that leases in ex- 
cess of the quantity named should 
not be taken by the corporation, 
stock in which was issued to plain- 
tiffs in lieu of rentals, and no show- 
ing that acceptance thereof was an 
unprofitable or undesirable venture 
nor a benefit to all stockholders if 
the venture was a success. Pharr 
v. South Arkansas Oil & Gas Co. 
(1922) 152 Ark. 567, 240 S. W. 
407. 

In a suit to cancel a lease, held, 


* The text of this section is sub- 
stantially the same as the writer’s 
article in 34 Yale Law J. 383, on the 
Validity of Oil and Gas Leases. 
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cisions are based, it is necessary to briefly trace the evolution of oil an 
gas leases from the infancy of the industry to the present time. Ty 
first leases for oil and gas purposes were modeled after leases for soli¢ 
minerals. ‘They were granted for a long, definite term, ranging frop 
If they contained a recital of an initig 
cash consideration, it was usually a nominal one.S* In this early periog 


fifteen to ninety-nine years. 


that the evidence was insufficient 
to show that representations that 
the oil and gas company lessee was 
owned by men of large wealth who 
had sufficient means to develop the 
property sought to be leased, and 
would so develop the same, were 
false and fraudulent, considering 
the purposes disclosed by the con- 
tract, and that the term ‘“‘large 
wealth” is a relative term the mean- 
ing of which depends on the con- 
nection in which it is used. Lane v. 
Urbahn (Tex. Civ. App. 1922) 246 
Sew OziOr 

An oil and gas lease entered into 
with person dealing at arm’s length 
will not be held invalid on account 
of fraud where the provisions claim- 
ed to be fraudulent were fully and 
clearly expressed. Lawrence v. 
Mahony (1920) 145 Ark. 310, 225 
S. W. 340. 

61 Chicago & Allegheny Co. v. 
United States Petroleum Co. (1868) 
57 Pa. 838 ($1 consideration, 20- 
year term, express covenant to drill 
in 120 days); Karns v. Tanner 
(1870) 66 Pa. 297 ($500 considera- 
tion, 50-year term, express covenant 
to drill within one year); Allison’s 
Appeal (1874) 77 Pa. 221 (20-year 
term) ; Brown v. Vandergrift 
(1875) 80 Pa. 142 ($225 consid- 
eration, 20-year term, express cove- 
nant to drill within 60 days); Ap- 
peal of Stoughton (1878) 88 Pa. 
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198 (21-year term); Munroe © 
Armstrong (1880) 96 Pa. 307 (2 
year term, express covenant to dri 
within 10 days); Kitchen yv. Smit 
(1882) 101 Pa. 452 (15-year t 
express covenant to drill within 4 
months); Duke vy. Hague (1884 
107 Pa. 57 (20-year term, expres 
covenant to. drill); Brown 
Beecher (1888) 120 Pa. 590, 15 A 
608 (no cash consideration, 15-yea 
term, express covenant to drill 
Washington Gas Co. v. Johnso 
(1889) 128 Pa. 576, 16 A. 79 93am 
Am. St. Rep. 553 (no cash conside 
ation, 20-year term, express cove 
nant to drill within 6 months 
Wills v. Manufacturers’ Natura 
Gas Co. (1889) 130 Pa. 222, 182 
721, 5 L. R. A. 603 ($1 considel 
tion, 20-year term, express ce 
enant to drill within 90 days 
Thompson y. Ridelsperger (1891 
144 Pa. 416, 22 A. 826 (15-yee 
term, express covenant to drill wit 
in 20 years); McNish vy. Stor 
(1879) 152 Pa. 457, 25 A. 732m 
cash consideration, 99-year terZ 
express covenant to drill within 
months); Duffield v. Rosenzweig 
(1891) 144 Pa. 520, 23 A. 4 @ 
year term, express covenant to dril 
within 30 days); McKnight v. Mam 
ufacturers’ Natural Gas Co. (1892) 
146 Pa. 185, 23 A. 164, 28 AmJ# 
Rep. 790 ($1 cash consideration, 2! 
year term, express covenant to dril 
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was no steady market for the consumption of petroleum products. 
2 was no large organization of capital engaged in the business of 
uction, Operations were conducted by lessees of limited means, 
~ leases of small tracts of land. Although the cost of drilling wells 
= shallow sands of the Pennsylvania field were not so great as at 
mt, yet, considering the amount of capital of the lessee, the uncer- 
+ of markets and transportation, an overestimation of the physical 
cteristics of oil and gas, and the lack of scientific knowledge 
able for the location of wells, the business was a highly speculative 
The controlling motive which induced the making of these leases 
e part of the lessor and lessee undoubtedly was the thought of im- 
ate production and the securing of their respective shares of the oil 
“as. ‘The leases of this period, therefore, usually contained recital 
¢ effect that they were made in consideration of the covenants of 
sase. The principal covenants to which this recital referred were 
on the part of the lessee for immediate development to “success or 
jonment” and the payment of royalties.® 
-e courts, in construing the oil and gas leases of this period in the 
of the above-thentioned facts and conditions, evolved four prin- 
s of construction, namely: That the prospective royalties are the 
mg consideration to the lessor, which supports the lease; ®* in ab- 


n 18 months); Venture Oil consideration, 99-year term, cove- 


", Fretts (1893) 152 Pa. 451, 
.. 7382 (20-year term, express 
nant to drill within six 
hs) Sanders v. Sharp (1893) 
Pa. 555, 25 A. 524 (20-year 
, express covenant to drill in 
-ear); Nesbit v. Godfrey (1893) 
Pa. 251, 25 A. 621 ($75 cash 
deration, 21-year term); Wood 
ity Petroleum Co. v. West Vir- 
. Transp. Co. (1886) 28 W. Va. 
57 Am. Rep. 659 (15-year 
, express covenant to drill with- 
0 days); Wagner v. Mallory 
2) 169 N. Y. 501, 62 N. H. 584 
year term); Petroleum Co, v. 
, Coke & Mfg. Co. (1890) 89 
Wmpel, 18 S. W. 65 (no cash 


nant to test the property within 
three years). But some of the ear- 
lier leases stated no definite term, 
See Funk v. Haldeman (1866) 53 
Pa. 229; Dark v. Johnston (1867) 
55 Pa. 164, 93 Am. Dec. 732; Rynd 
vy. Rynd Farm Oil Co. (1869) 63 Pa. 
397; Union Petroleum Co. v. Bliven 
Petroleum Co. (1872) 72 Pa. 173. 

62 See cases cited in note 61, sec- 
tion 72, supra. 

63 Funk v. Haldeman (1866) 53 
Pa. 229; Huggins v. Daley (1900) 
99°H'.. 606; 43)C., GC. A. 22, 48° Lh. B. 
A. 320; Steelsmith v. Gartlan 
(1898) 45 W. Va. 27, 29 S. E. 978, 
44 L. R. A. 107; Venture Oil Co. 
vy. Fretts (1893) 152 Pa. 451, 25 
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sence of a covenant for early development, a condition is implied th 
the lessee develop within a reasonable time on the penalty of a forefe 
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ture of his lease; ** equity will enforce a forfeiture of an oil and gas 


Ne BYPAR Crawford vy. Ritchey 
(1897) 43 W. Va. 252, 27S. H. 220; 
Plummer v. Hillside Coal & Iron 
Co. (1894) 160 Pa. 4838, 28 A. 853; 
Kelly v. Keys (1906) 213 Pa. 295, 
62 A. 911, 110 Am. St. Rep. 547; 
Foster v. Elk Fork Oil & Gas Co. 
(18,9189) 910) Bi 1S, 2) ©. 10. AL Ib 0F 
Childers v. Neely (1899) 47 W. Va. 
TO; 34°59. He 828, "491i Re An e685 
81 Am. St. Rep. 777; Lawson v. 
Kirchner (1901) 50 W. Va. 344, 40 
sh IDE Silo Deke ymtol Iavondte (nil (Clo, v7 
Bridgewater Gas Co. (1902) 51 W. 
Wa. 88, 42 Ss Bi 6bio,, 09) Win hee 
566; Lowther Oil Co. v. Miller-Sib- 
ley (19038) 53° W. Va. 5018 44 S. Bw 
433, 97 Am. St. Rep. 1027; Head- 
ley v. Hoopengarner (1906) 60 W. 
Va. 626, 55 S. E. 744; Florence Oil 
Co. v. Orman (1903) 19 Colo. App. 
Toe oy Pe aia See bed erally Oile@oreve 
Western Oil Co. (C. C. A. 1902) 112 
Ine ayleiy Wels (5 (Cis NG S)@) Ay ALal, Ae 
674; Rich v. Doneghey (1918) 71 
Okl. 204, 177 P. 86, 3 A. L. R. 352, 
dissent, Owen, J.; National Oil & 
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e, contrary to the usual rule that equity abhors a forfeiture; ® oil 
gas leases are construed in favor of the lessor, contrary to the com- 
a-law rule, under which they would be construed against him.*¢ 
“erhaps no one realized the future of petroleum products; yet, with 
gradual demand for them, it was foreseen by some that a growing 
stabilized market could be supplied only by well-regulated and 
-dy production. This, in turn, could only be accomplished by the 
sanization of capital into units of sufficient strength to permit the 
ing of large tracts of land, to hold, prospect, and develop as the 
ditions of market or certainty of production warranted. But these 
sects could not be accomplished if the lessee was bound by a duty or 
mediate development of each tract under lease, or have the liability of 
s of his leases for failure to perform this duty. ; 
“hese conditions necessitated a change in the lease, relieving the lessee 
sm the necessity of immediate development. ‘To accomplish this re- 
- a new type of drilling clause was evolved, which later came to be 


ewn as the “drill or pay” clause.** By this clause, the lessee cove- 
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nanted to drill or commence drilling a well within a certain time, de- 
pendent somewhat upon the proved or unproved character of the terrj 
tory for oil and gas, or in lieu thereof to pay a delay rental until such 
well was drilled. In connection with the “drill or pay” clause there wag 
usually a provision for forfeiture of the lease for failure of the lessee to 
drill or pay. This type of lease proved satisfactory for a time, due 
largely to a mistake on the part of both the lessors and the lessees of 
their true legal relations thereunder. They acted upon the assumption 
that a failure to drill or pay delay rental by the lessee brought the lease 
to an end. But in 1889 the Supreme Court of Pennsylvania held 
the forfeiture provision in the “drill or pay” lease was for the benefit 
of the lessor only, and that the lessor, in the event that the lessee had 
failed to drill or pay, could waive the forfeiture and sue for the rent 
for the term of the lease.68 After this decision it was apparent that t 
“drill or pay” lease, with a long definite term, was not what the intere 
of the business from the standpoint of the lessee demanded. Under 
such a lease, he might find himself bound to pay a delay rental fora 
long period of years. although the land had long since been proven 
worthless for oil and gas purposes. Perhaps the first measure of relief 
from this situation was accomplished by shortening the length of the 
fixed term to five or ten years, with a clause providing that, in the event 
of production within that time, the lease should continue as long as oil 
and gas were produced in paying quantities. But even this change was 
not wholly satisfying from the standpoint of the lessee. Land mi 
prove worthless for oil and gas purposes by a test made in the vicinity 
and he would still be bound to pay rentals for five or ten years without 
any hope of return. 

Relief from this burden was accomplished in two ways. One was b 
the addition of a surrender clause ® to the “drill or pay” clause, an 


12 L. R. A. 290, 21 Am. St. Rep. be released from all moneys due 
922, for early forms of the ‘‘drill or and conditions unfulfilled; then an 
pay” clause. from that time this lease and agree 
68 Galey v. Kellerman (1889) 123 ment shall be null and void and n0 
Pa. 491, 16 A. 474. longer binding on either party. 
69 “And it is further agreed that Surrender clause in Eclipse Oil 
the second parties, their heirs or v. South Penn Oil Co. (1899) 
assigns, shall have the right at any W. Va. 87, 34S. B. 924, 
time to surrender up this lease, and 
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other by the use of the “unless” 7 drilling clause. Under either of 
types of leases, the lessee had the power to terminate the lease 
the land proved to be of no value for oil and gas purposes. 
vhere the “or” type of drilling clause was used in conjunction with 
‘surrender” clause, the lessee was either bound to drill or pay until 
operative act by either the lessor or the lessee brought the lease to 
nd. If the lessee failed to drill or to pay, the lessor might declare a 
eiture and cancel the lease, or he might waive the forfeiture and sue 
ithe rent. The lessee could terminate the lease and escape these obli- 
“ons only by the act of surrendering it, having first paid up the ac- 
ed rentals and tendered the cash consideration required as condition 
redent to the exercise of his option to surrender. On the other hand, 
“unless” lease terminated by its own terms, if the lessee failed to 
| within the exploratory period. The only act required by the lessee 
»ring about such termination was the mere failure to either drill or 
. The lessee was not liable for rent, and the lessor was under no du- 
© declare a forfeiture. The lessee might, however, renew the lease 
n time to time by a periodical payment of rent in advance. 

‘he introduction of the “drill or pay” clause, with the “surrender” 
use and the “unless” clause, brought about another change in leases. 
= lessor could no longer depend upon the lessee’s covenant for imme- 
e development, and the payment of royalties as consideration for his 
mt to the lessee. Therefore, by way of inducement to him, there was 
ituted the practice of paying an initial cash consideration of more 
nanominal sum. This amount depended largely upon the prospec- 
- value of the land for oil and gas purposes. The continuance of this 
ctice may have been to some extent affected in some jurisdictions 
ause the courts questioned the sufficiency of a nominal consideration 
support leases of the “drill or pay” or “unless” type. 


‘Provided, however, that this quarterly in advance for each addi- 
e shall become null and void, tional three months such completion 
all rights thereunder shall cease is delayed from the time above men- 
determine, unless a well be com- tioned for the completion of such 
ed on the premises within one well, until a well is completed.” 
r from the date hereof, or unless ‘“‘Unless’’ drilling clause used in 
lessee shall pay at the rate of Snodgrass v. South Penn Oil Co. 
hundred and fifty dollars (1900) 47 W. Va. 509, 35S. EH. 820. 
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While the foregoing discussion shows that, since the beginning of the 
oil and gas industry, there has been a constant change in the terms of oif 
and gas leases to meet the conditions of the industry, with the result of 
developing the two standard types known as the “drill or pay” and the 
“unless” lease, yet the litigation shows that by no means have all of 


nant at all for development, except such as is implied by the courts, the 
“surrender” clause, the “unless” clause, or contain no covenant at all 


a substantial sum, or may have a further condition attached that it be- 
comes void upon the bringing of any suit by the lessee to enforce 
lease. Considering the above clauses as the ones upon which the courts 
have usually tested the validity of oil and gas leases from the standpoint 
of mutuality of consideration, one can readily appreciate the variety of 
situations which might arise from the possible combinations of them 
The situations which have arisen, however, as will appear by the dis 
cussion to follow, have not been of great variety. 

The wave of litigation, wherein the validity of oil and gas leases was 
seriously questioned because of their optional features, had its begin- 
ning a short time before 1900. These leases were attacked upon twe 
theories; the first being that under the “drill or pay” lease, with “sur 
render” clause, or the “unless” lease, the estate created might be brougl 
to an end at the option of the lessee, and it was likewise terminable at 
the option of the lessor. The second theory was that, since the oil a 
gas lease, because of the fact that it was an executory contract, unper 
formed because the consideration moving to the lessor was the promise 
of the payment of royalties, and since because of the presence of 
“surrender” clause in the “or” lease, or under the “unless” lease’ 
lessee was not bound to perform the contract, it fell within that maxim 


we 
iLL 
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“contracts unperformed, optional as to one of the parties, are op- 
las to both,” and therefore, because lacking in mutuality of con- 
ation, is void. 

ne foundation for this first line of reasoning was unwittingly laid 
rd Coke in his Commentary on Littleton. Littleton 7 stated that 
fant at will is, where lands or tenements are let by one man to an- 
nr, to have and to hold to him at the will of the lessor, by the force 
which lease the lessee is in possession.” ‘This defiintion was fol- 
ed by Blackstone,?* Kent,7% and other authorities. But Lord 
=, in commenting upon this statement in Littleton, after remarking 
a lease at the will of the lessor was implied in law‘to be at the will 
rie lessee also, added: “And so it is when the lease is made to have 
‘to hold at the will of the lessee, this must also be at the will of the 
or; and so are all the books, that seem prima facie to differ, clearly 
) aciled.” 75 

‘his statement by Coke has been explained by Leake,’® “fas meaning 
ase without livery or other sufficient conveyance of a freehold estate.” 
.0t so explained, Coke’s statement is directly contrary to the law as 
blished by the cases in England and in this country, for it is well 
ed that a grant of an estate in fee, for life or for years, with an 
ed power in the lessee or grantee to terminate the estate at will, is 
an estate at the will of the lessor or grantor also, but simply an 
te in the grantee or lessee in fee, for life or for years, with power to 
minate it.77_ But despite the explanation as to the meaning of Lord 


Litt. § 68. Law of Real Property (2d Ed. 
‘2 Blackstone, Comm. 145. 1920) § 61; Effinger v. Lewis 
(4 Kent, Comm. 111. (1859) 32 Pa. 367. 


:1 Leake, Land Law (1874) 771 Tiffany, Real Property (2d 
; Williams, Real Property (22d Ed.1920) §§ 61c, 32, 59c, 93; Bee- 

1914) 509; 1 Tiffany, Real son v. Burton (1852) 12 C. B. 647; 
erty (2d Ed. 1920) §§ 60, 61; In re King’s Leasehold Estates 
Tiffany, Landlord and Tenant (1873) L. R. 16 Eq. 521; Zimbler 
10) ’s 13; 1 Washburn, Real v. Abraham’s (1903) 1 K. B. 577; 
perty (6th Ed. 1902) § 762; 2 Reed v. Lewis (1881) 74 Ind. 433, 
ves, Real Property (1909) § 39 Am. Rep. 88; Effinger v. Lewis 
3 (1859) 32 Pa. 367; Ely v. Randall 
>Co. Litt. 55a. (1897) 68 Minn. 177, 70 N. W. 980; 
31 Leake, Land Law (1874) 206, Gilmore v. Hamilton (1882) 83 Ind. 
e b. See, also, 2 Reeves, Real 196; Thomas v. Thomas (1866) 17 
yperty (1909) § 659; 1 Tiffany, N. J. Ea. 356; Warner v. Tanner 
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Coke’s dictum some American courts have been misled by it.78 In Chee- 
ver v. Pearson,”® where a grantee’s interest in certain lands was ter- 
minable by his removal of a building thereon, it was held to be a leas 
terminable at the will of the lessee. But the court added: “This bein 


ble at the will of the lessor or his assigns by notice to quit. In Knight 
Indiana Coal & Iron Co.,®* the action was one to quiet title by a lessor of 
coal lands as against his lessee under a lease in which the lessee had 


that the statements of those writers were based upon an estate at 
will of the lessor. 


(1882) 38 Ohio St. 118; Thompson 81 (1853) 4 Ind. 374. 
v. Baxter (1909) 107 Minn. 122, 82 (1874) 47 Ind. 105, 17 
1S NeW. 79%, Zi ate ALIGN. SS.) “Repo eons : 
575, and note; Tiffany, Landlord 83 The court here quoted Black 
and Tenant (1910) § 138, note 362. stone, Comm. 145, where it is said 
78 Cheever v. Pearson (1834) 33 ‘But every estate at will is at will 
Mass. (16 Pick.) 266; Doe v. Rich- of both parties, landlord and ten 
ards (1853) 4 Ind. 374; Knight v. ant; so that either of them may 
Indiana Coal & Iron Co. (1874) 47 determine his will, and quit his 
Ind. 105, 17 Am. Rep. 692; Western connection with the other at his own 
Transp. Co. v. Lansing (1872) 49 pleasure.” Had the learned court 
N. Y. 499; Cowan v. Radford Iron read the second sentence above the 
Co. (1887) 83 Va. 547, 3 S. EH. 120. one quoted he would have surely 
79 (1834) 33 Mass. (16 Pick.) understood that in the sentence 
266. quoted, Blackstone by “estate at 
80 Here the Massachusetts court will’ clearly meant an estate at the 
cited Coke, 55a. will of the lessor. The same may 
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direct reliance upon Knight v. Indiana Coal & Iron Co., supra, and 
2 v. Richards, supra, the Virginia court in Cowan v. Radford Iron 
s** where under a lease for mining ore the lessee had the power to 
inate the lease at any time by removal of machinery and buildings 
ced upon the land, held that, in a bill by the lessor to cancel or re- 
ad the lease, the lessor should recover because, being at the will of 
lessee, the estate was equally at the will of the lessor. 
he first oil and gas case in which this erroneous dictum of Coke 
s adhered to was Eclipse Oil Co. v. South Penn Oil Co.85 In that 
e the lease was for the term of three years and as long thereafter 
oil and gas could be produced in paying quantities. The lease did 
£ contain an acknowledgment or recital of a cash consideration, but 
1 contain a recital that it was made in consideration of the ‘“‘cove- 
uts and agreements hereinafter mentioned.” Such covenants were 
+ promises of the lessee to pay oil royalties and gas rentals and to 
Il a test well upon the premises within six months, or in lieu thereof 
=reafter to pay one dollar per acre per annum until such well was 
‘npleted. ‘The lease also contained a clause providing for forfeiture 
the lease if the well was not drilled or the rental paid, and a clause 
ving power to the lessee to surrender the lease at any time and be 
=reafter released from all obligations. The lessee did not drill during 
2 first six months, but he did pay the delay rental within time, so that 
ere were no grounds for forfeiture. The lessor, however, about a 
ar after the first lease, made a second lease, and the senior lessee 
ought a bill in equity against the junior lessee, seeking to enjoin him 
om drilling for oil and gas. One of the principal grounds upon which 
e court held that the senior lessee was not entitled to the relief sought 


said of the reference to the quo- SHClss7) 83 Va. 647, 3 S.. BH. 
ion from 4 Kent, Comm. 111; 120. 

Washburn, Real Property, 505, is 85 (1899) 47 W. Va. 84, 34 S. E. 
ied upon, and is really mislead- 923. See, also, Trees v. Eclipse Oil 
‘for the author citing Coke, 55a, Co. (1899) 47 W. Va. 107, 34 S. 
d Smith, Landlord and Tenant, E. 933, where it was held that a 
, says: “‘Anestate at willin lands similar lease creating merely a ten- 
that which a tenant has by entry ancy at will was terminated by the 
sreon under a demise to hold dur- death of the lessor. 

y the joint wills of the parties to 

> same.”’ 
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v. Radford Iron Co., supra, and very naturally made the same errors 
as were made in those cases.8® In later cases the West Virginia court 


Penn Oil Co., supra, it is difficult to imagine how the payment of one 
dollar or one thousand dollars could make any change.*? 


86 In speaking of the intérest cre- 
ated by the lease the court said: 
“Tt therefore created a mere estate 
at their will, and, being at their 
will, it was at the will of the lessor, 
also. There is no escape from this 
conclusion, and it has been the law, 
undisputed, from time immemorial. 
Bl. Comm. 145; 4 Kent, Comm. 
111; Washb. Real Property, 505; 
Co. Inst. 55a.’’ This shows that the 
court was completely deceived by 
its slavish adherence to the Indiana 
and Virginia cases. 

87 Pyle v. Henderson (1909) 65 
W. Va. 39, 63 S. B. 762; Harness 
v. Eastern Oil Co. (1901) 49 W. 
Va. 250, 38 S. BE. 662; Lowther Oil 
Co. v. Guffey (1903) 52 W. Va. 88, 
43 S. HE. 101; Lovett v. HBastern 
Oi Co. (1911)! GS! Wa Vie cio MO 
Ss. Ek. 07, Ann. Cas. 19di2ieesiGor 
In the last case cited the court, in 
speaking of Eclipse Oil Co. v. South 
Penn Oil Co. and Trees y. Helipse 
Oil Co., said: ‘‘Those cases proceed 
upon the idea that there were no 


binding leases; that there was no 
obligation, no promise on the part 
of the lessee to pay money or to do 
anything, and a privilege to surren 
der the leases without payment of 
anything, at mere will; that they 
conferred only an estate at the will 
of the lessee, and that, the estate 
being one at will, it might be termi- 
nated by either party; that there 
was no consideration for the lease. 
* * * In the lease before us We 
find a valuable consideration paid 
as it recites the payment of $1 down 
* * * But that $1 is not the only 
consideration; for the lease provid- 
ed that the lessee shall drill wells, 
and from them pay royalty, or on 
the failure to do that pay $90 per 
year. * * * So that the lesseu 
by not exercising the privilege of 
surrender, paid large amounts as 
yearly rental, accepted by Lovett 
this was valuable consideration, it 
addition to the $1, and would bar 
Lovett from holding the lease & 
mere option without consideration. 
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n Federal Oil Co. v. Western Oil Co.,®* the lease stated no term, 
nowledged a consideration of $1, and contained an “unless” drilling 
se and a “surrender” clause. ‘The lessee did not commence drilling 
‘hin the exploratory period, which was only one day, but did pay 
‘tender the monthly installments to keep the lease alive. The lessor 
sed to receive the eighth payment, made a new lease and placed the 
see in possession. The first lessee brought a bill in equity to remove 
cloud upon his title and for injunction. This relief was denied 
on several grounds. One of them was that, since the lessee by the 
render clause had power to terminate the lease, the interest created 
Ss a tenancy at will, and that the lessor likewise had such power, 
zich he had exercised by making the second lease and placing the 
/see in possession. For this holding the court relied upon Knight 
Indiana Coal & Iron Company, supra. 
But in Brown v. Fowler,®® decided in the same year as Federal Oil 
». v. Western Oil Co., supra, the Ohio court took a different view. 
re lease, which was for a term of two years and as long thereafter 
oil and gas was found in paying quantities, provided that it could not 
tend beyond twenty-five years, acknowledged the receipt of $1 con- 
leration, and contained an “unless” drilling clause and a “surrender” 
iuse. Before the end of the two-year period the lessor made a sim- 
x lease to a second lessee, claiming that the first lease was void. 
ve assignees of the first lease commenced an action against the second 
ssee and the lessor to enjoin them from drilling on the premises, 
d the second lessee filed a cross-petition to prevent the senior lessee 
om drilling. The controversy was decided against the senior lessee 
the ground that his lease had expired by its own terms, but it was 
‘ongly urged that the first lease was a tenancy at will, and therefore 
rminable by the lessor by his act of making the second lease. The 
urt held that the lease did not, because of the surrender clause or the 
tional nature of the “unless” drilling clause, make the interest created 


nere estate at will terminable when- gives the lessee the option to ter- 
a Lovett chose.” minate the estate at will as well as 
8 (C. C. 1902) 112 F. 373; Id. does the surrender clause. 

902) 121 F. 674,.57 C. CC. A. 428. 89 (1902) 65 Ohio St. 507, 63 N. 
e court did not seem to notice BH. 76. 

it the ‘‘unless’’ drilling clause 
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a tenancy at will, terminable by the will of either party. It pointed out 
very clearly the error made in Doe v. Richards, supra, and persisted 
in in other cases discussed above, had been due to the fact that, in 
making use of the statement, found in Blackstone, Kent, and other 
authorities, that a tenancy at will is terminable at the will of either 
party, the courts had overlooked the fact that this rule of law is based 
upon the assumption that a tenancy at the will of the lessor had been 
created, and not as in an oil and gas lease with a “surrender”’ clause, 
where in effect there was a tenancy for years with a power to terminate 
the lease before the expiration of the term by the lessee only. ‘This 
error was further explained in a later Ohio case.®%° 

Following the lead of the Ohio court in Brown v. Fowler, supra, the 
federal courts and the courts of the other states, except in some early 
decisions in Oklahoma and Texas, the erroneous doctrine that an oil 
and gas lease giving the lessee a power to surrender created a tenancy 
at will, terminable by the lessor at any time, has not been recognized. 
In Indiana, where the lease was practically the same as that in Federal 


90 Central Ohio Natural Gas & 
Fuel Co. v. Eckert (1904) 70 Ohio 
St. 127, 71 N. EH. 283. The court 
here relied upon Effinger y. Lewis 
(1859) 32 Pa. 367, to explain the 
dictum of Lord Coke. 
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Co. (1922) 156 Ark. 103, 245 S. W. 
802; Dormon Farms Co. v. Stewart 
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L. R. A.-(N. S.) 745; Brewster v. 
Lanyon Zine Co. (1905) 140 F. 801, 
72 C.C. A. 213; Lindlay v. Raydure 
(D: C. 1917) 239 F. 928, affirmed 
Raydure vy. Lindley (1918) 249 F 
675, 161 C. C. A. 585; Shaffer am 
Marks! i(D: (©) 97)! 24s 1395 
Downey v. Geoch (D. C. 1914) 240 
F. 527; McCullough v. Smith (C. € 
A. 1917) -243 F. 823; Leeper™y 
Lemon G. Neely Co. (C. C. A. 1923) 
293 F. 967; Miller v. Union Gas & 
Oil Co. (C. GC. A. 1924) 295 E. 2am 


(GUSI23)) oi Ar kOe AT eee 
778; Grooms v. Minton (1923) 158 
Ark. 448, 250 S. W. 548; New 
American Oil & Mining Co. vy. Troy- 
er L905); 166, Inde e202 7iGmNe 
253, 77 N. H. 789; Poe v. Ulrey 
(L038) 23:3) Tl 56; S45 No we 46e 
Dickey v. Coffeyville Vitrified Brick 
& Tile Co. (1904) 69 Kan. 106, 76 
P. 398; Pittsburg Vitrified Paving 
& Building Brick Co. vy. Bailey 


Northwestern Oil & Gas Co. y. Bra 
nine (1918) 71 Okl. 107, 1750 
533, 3 A. L. R. 344; Rich v. Done 
ghey (1918) 71 OK). 204, 177 
86, 3 A. L. R. 352; Corsicana Pe= 
troleum Co. v. Owens (1920) 110 
Tex. 568, 222 S. W. 154; Lovettlvm 
Eastern Oil Co. (1911) 68 W. Va 
667, 70 S. E. 707, Ann. Cas. 1912B, 
360; Hinerman v. Baldwin (1923) 
67 Mont. 417, 215 P. 1108. 
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Co. v. Western Oil Co., supra, Knight v. Indiana Coal & Iron Co., 
»ra, was distinguished on the ground that the subject-matter in the 
lier Indiana case was solid minerals, and the principles there an- 
anced were not applicable to a lease for oil and gas.®* In Illinois, in 
-ance upon Ohio and Indiana cases, the court held that a surrender 
wise in a “drill or pay” lease, made on the payment of $1 initial con- 
eration, did not create a tenancy at will.®? The same view has been 
oressed in Kansas,** and in Alabama ® on authority of the Kansas 
ses. The federal courts in a number of cases have either impliedly 
expressly repudiated the tenancy at will doctrine.°® In Raydure v. 
adley, Judge Cochran, in an able and exhaustive opinion, holds that 


surrender clause in an oil and gas lease does not effect a tenancy 
~vill in the lessee, but an estate on limitation.®? 


2 New American Oil & Mining Co. 
Troyer (1905) 166 Ind. 402, 76 
1H. 253, 77 N. EH. 739. 
3 “The surrender clause in this 
se gave to the lessee an option 
surrender it before the expiration 
the term, but it did not give to 
lessors an option to compel a 
-render. Such options and con- 
ets are not invalid in the law, 
1 they do not create a tenancy at 
l. Brown v. Fowler (1902) 65 
io St. 507, 63 N. E. 76; New 
nerican Oil & Mining Co. v. 
dyer (1905) 166 Ind. 402, 76 N. 
253, 77 N. HB. 739.” Poe v. Ulrey 
308) 233 Ill. 56, 84 N. HE. 46. 
4“The lease before us does not 
‘ate what may be likened to an 
ate at will, and permit the lessee 
his option to terminate the lease 
any time. The lessee could not 
vitrarily declare that a profitable 
3 or oil well was not paying, and 
us satisfy the condition of the 
use above set out respecting sur- 


ider.’? Dickey v. Coffeyville Vit- 
ied Brick & Tile Co. (1904) 69 
me 106; 76 P. 398. See, also, 


ttsburg Vitrified Paving & Build- 


ing Brick Co. v. Bailey (1907) 76 
Kan. 42, 90 P. $03, 12 L. R. A, €N. 
S.) 745. 

95 Rechard v. Cowley (1918) 202 
Ala. 337, 80 So. 419. 

96 See federal cases cited in note 
91, section 72, supra. 

97 “The other formula or epigram 
had in mind is after the same or- 
der, but more specific. It is that a 
tenancy at the will of one party is 
at the will of the other. The posi- 
tion is that by virtue of the sur- 
render clause the holding by the 
lessee under these leases was a ten- 
ancy at will; i. e., at the will of 
the lessee, and hence at the will of 
the lessor as well. But such was 
not the nature of the holding of the 
lessee thereunder. He was not a 
tenant at will. He had no right to 
hold thereunder, as long as he 
willed. In no contingency could he 
hold for the purpose of exploration 
longer than 10 years, or, if oil and 
gas were found, for a longer time 
than they could be produced. If ei- 
ther holding was subject to a con- 
dition subsequent, it might be ter- 
minated short of the period for 
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In Oklahoma, while perhaps there had been no express adoption of 
the theory that an oil and gas lease, with power in the lessee to termi 
nate at will, amounted to a tenancy at will, yet in Kolachny v. Gal. 


Brown v. Wilson was overruled. In these opinions the tenancy at 
doctrine was declared to be erroneous.® 


which it was to last by the hap- 
pening thereof, and possibly the 
holding for the purpose of explora- 
tion might be terminated by the test 
well proving dry. The surrender 
clause merely provided another con- 
tingency for terminating the hold- 
ing short of such period. So far, 
then, the estates granted were not 
estates at will, but estates on limi- 
tation:”’ Cochran, J., Lindlay v. 
v. Raydure (D. C. 1917) 239 F. 928, 
affirmed Raydure v. Lindley (1918) 
249. BO 65, 6d EC. Ca As bosib. 

98 (1910) 26 Okl. 772, 110 P. 902, 
38 L. R. A. (N. 8S.) 451. See, also, 
Frank Oil Co. v. Belleview Gas & 
OU Con 9LD) ZOROR 19 1at9oN Ps 
2160, 435. Re AV CNEIS.)) aeons Su 
perior Oil & Gas Co. v. Mehlin 
(1910) 25 OK 809; 108 Be b45, 138 
Am. St. Rep. 942; Hill Oil & Gas 
Co. v..White (1916) 53 Okl. 748, 
157 P. 710; Melton vy. Cherokee Oil 
& Gas Co. (1918) 67 Okl. 247, 170 
Be 69h; Lima Oil Gas Cony. 
Pritchard (1923) 92 Ok. 13, 208 
Persie. 

99 Brown v. Wilson (1916) 58 
ONS Be 2,) 6.0) 2.94, ave An oes, 
1184. 


OA Tee ero AA 

2 “So, if it should be held that the — 
grant here is of a freehold interest 
in the land, it is valid as such, hay- 
ing been executed with all the for- 
malities necessary, under our stat 
utes, for the conveyance of a free 
hold estate, and the instrument 
therefore does not create merely al 
estate at will. If, on the other 
hand, the view is taken that the 


3 National Oil & Pipe Line Co. ¥ 
Teel (Tex. Civ. App. 1902) 67S. W 
545; Roberts v. McFadden (1903) 
32 Tex. Civ. App. 47, 74 S. W. dam 
Emery v. League (1903) 31 Tex 
Civ. App. 474, 72 S. W. 603; Ho@ 
ges v. Brice (1903) 32 Tex. Ci¥ 
App. 358, 74 S. W. 590; Wither 
spoon v. Staley (Tex. Civ. App. 
1911) 138 S. W. 1191; Td: Gee 
Civ. App. 1913) 156 S. W. 557. 
see Witherspoon vy. Staley, 159 
W. xxiii, where Supreme Court 
fused writ of error-on ground tha 
the lease was forfeited and refused — 
to commit itself on validity; Guffey 
Petroleum Co. v. Oliver (Tex. Ci¥, 
App. 1906) 79 S. W. 884. 
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1 Texas, the Court of Civil Appeals in a number of decisions has 
. that the presence of a “surrender” clause in an oil and gas lease 
le it invalid for want of consideration, and from the language of 
We cases it may be inferred that they have adopted the notion that 
ria clause in a lease created a tenancy at will. In Guffey Petro- 
m Co. v. Oliver* the court expressly held that a tenancy at will 
created, and that the lessor might at any time cancel the lease 
ypayment or tender to the lessor of the value of the services per- 
rmed on the land. ‘The doctrine of this case was adopted by the 
art of Civil Appeals in Owens vy. Corsicana Petroleum Co.;5 but 
latter case was overruled by the Supreme Court of Texas,® thus 
apleting the repudiation in practically all jurisdictions of the er- 
eous notion that an oil and gas lease, giving power to the lessee to 
minate it, creates a tenancy at will and subject to termination at 
~ time by the lessor. 
“he second theory upon which the validity of oil and gas leases con- 
ning optional drilling clauses have been attacked—that is, that such 
ses are unperformed optional contracts, and void for lack of consider- 
om—is directly ‘traceable to two earlier, but unsound, theories re- 
ting oil and gas leases. ‘The first of these last-mentioned theories 
hat the interest created by an oil and gas lease is executory until oil and 
-are produced; and the second, that the prospective oil royalties and 
. well rentals are the sole consideration moving from the lessee to the 
sor for the privilege given by him to the lessee to explore for and 
duce oil and gas. 
The doctrine that an oil and gas lease creates merely an executory or 
hoate interest in the lessee until production had its origin in McNish 


mt is for a definite term, in the presence of the surrender clause 

cure of an estate for years, the ‘did not confer on the lessor the 

t that it may be sooner termi- right to terminate the lease at 

ed, at the option of the lessee, will.’’’ Rich v. Doneghey (1918) 

s§ not convert the grant from one 71 Okl. 204, 175 P. 86,3 A. L. R. 

the nature of a tenancy for years 352. 

0 one in the nature of a tenancy 4 (Tex. Civ. App. 1904) 79 S. W. 

will. In either case, the above 884. 

e stated by Coke is not applica- 5 (Tex. Civ. App. 1914) 169 S. W. 
For these reasons we held in 200. 

rthwestern Oil & Gas Co. v. Bra- 6Corsciana Petroleum Co. v¥. 

e, Oklahoma, ante, 71 Okl. 107, Owens (1920) 110 Tex. 568, 222 S. 

yep. 533, 3 A. L. R. 344, that the W. 154. 
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v. Stone,” but the principle was restated in Venture Oil Co. v. Fretts¥ 
and the latter case is generally credited with its origin. In the Fretts 
Case, a senior lessee, who had drilled a dry hole, but had done nothing 
further for a period of seven years, brought an action of ejectment 
against a junior lessee. ‘The defense was abandonment by the senior 
lessee. ‘The court recalled the doctrine that “a vested title cannot ordi- 
narily be lost by abandonment in less time than that fixed by the statute 
of limitations, unless there is satisfactory proof of an intention to aban- 
don.” The fact that the parties contemplated immediate development, 
coupled with the lessee’s inaction for seven years, would seem to show 
that there was no lack of evidence of the lessee’s intention to abandon 
the lease. The court, however, apparently not satisfied to place its deci- 
sion on that ground, announced that oil and gas leases were an excep- 
tion to the rule that vested interests could not be abandoned in a less 
period than that fixed by the statutes. Then, instead of stating the rea-— 
son and policy upon which such leases might well be excepted from the 
operation of such a rule (that is, the peculiar economic and physical facts 
of oil and gas), the court stated that they were an exception to it because: 
“The title is inchoate, and for purposes of exploration only, until oil is 
found. If it is not found, no estate vests in the lessee, and his title 
whatever it is, ends when the unsuccessful search is abandoned. If oil 
is found, then the right to produce becomes a vested right, and the lessee 
will be protected in exercising it in accordance with the terms and con- 
ditions of the contracts.” 

This statement of the Pennsylvania court has been widely quoted and 
paraphrased,® with the natural result that an oil and gas lease has been 


7 (1879), found in footnote to Burgan v. South Penn Oil ) 
Venture Oil Co. v. Fretts (1893) (1914) 2438 Pa. 128, 89 A. Siem 
152 Pa. 457, 25 A. 732. State v. South Penn Oil Co. (1896) 

8 (1893) 152 Pa. 457, 25 A. 732. 42 W. Va. 80, 24 S. EB. 688; Crane 

9Hooks v. Forest (1895) 165 ford v. Ritchey (1897) 43 W. ¥ 
Pa. 238, 30 A. 846; Chambers v. 252, 27 S. BE. 220; Steelsmith ¥, 
Smith (1897) 183 Pa. 122, 38 A. Gartlan (1898) 45 W. Va. 27, 0am 
522; Ahrns v. Chartiers Valley Gas S. HE. 978, 44 L. R. A. 107; Parish 
Co. (1898) 188 Pa. 249, 41 A. 739; Fork Oil Co. v. Bridgewater Gas CO. 
Colgan v. Forest Oil Co. (1899) 194 (1902) 51 W. Va. 583, 42 S. B. 650ym 
Pa. 234, 45 A. 119, 75 Am. St. Rep. 59 L. R. A. 566; Eastern Oil GO 
695; Wilson v. Philadelphia Co. v. Coulehan (1909) 65 W. Va. 531, 
(1904) 210 Pa. 484, 60 A. 149; 64S. BE. 836; Garrett v. South Pent 
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ed upon as an executory contract. Space does not permit criticism 
e doctrine here. It is enough, perhaps, to say that, viewing the oil 
gas cases as a whole, the doctrine has proved to be a high-sounding, 
false and misleading, statement, which has caused considerable con- 
on, particularly in the subject of the present inquiry. Proof of the 
engruity of the doctrine is established by decisions to the effect that 
and gas leases may be abandoned after as well as before production ;!” 
= the policy rules require certain formalities for the transfer of in- 
-st in land, which must be complied with on the execution of the 
e;" that, immediately upon the execution of the lease, the lessee 


'Co. (1909) 66 W. Va. 587, 66 
=. 744; Harris v. Michael (1910) 
rw. Va. 356, 73 S. BE. 934; Mus- 
me v. Musgrave (1920) 86 W. 
mo, 103 8. B. 302, 16 A. L, R, 
-; Heal v. Niagara (1898) 150 
. 483, 50 N. E. 482; Ramage 
Wilson (1909) 45 Ind. App. 599, 
N. E. 862; Kokomo Natural Gas 
CH Co. v. Matlock (1912) 177 
mea, OF N. B. 787, 39 L. RR. A; 
S.) 675; Brookshire Oil Co. v. 
smalia (1909) 156 Cal. 211, 103 
I27; Dickey v. Brick Co. (1904) 
Kan. 106, 76 P. 398; Rawlings 
Armel (1905) 70 Kan. 778, 79 
683; Foster v. Elk Fork Oil & 
wwo. (C. C. A. 1898) 90 F. 178; 
ggins v. Daley (C. C. A. 1900) 
F. 606, 48 L. R. A. 320; Federal 
Co. v. Western Oil Co. (C. C. A. 
)2) 121 F. 674; Payne v. United 
meas; (1921) 60 App. D. C. 219, 
) F. 873; Emery v. League 
3) 31 Tex. Civ. App. 474, 72 S. 
603; Davis v. Texas Co. (Tex. 
m= App. 1921) 2382 S. W. 549; 
lachny v. Galbreath (1910) 26 
Beies; 110 P. 902, 38 L. R. A. 
. S.) 451; Brennan v. Hunter 
feo GS Ol 112, 172. P. 49; 
rence Oil & Refining Co. v. Or- 
BP (1903) 19 Colo. App. 79, 73 
628; Conkling v. Krandusky 


(1908) 127 App. Div. 761, 112 N. 
Y.-S; Us. 

10 Marnett Oil & Gas Co. v. Mun- 
sey (Tex. Civ. App. 1921) 232 S. 
W. 867; Munsey v. Marnet Oil & 
Gas Co. (1923) 113 Tex. 212, 264 
S. W. 311; Eastern Oil Co. v. Coule- 
han (1909) 65 W. Va. 531, 64S. BH. ° 
836; Harris v. Michael (1912) 70 
W.Va. 8b6; 73 S. BB. 934s Sult vy. 
Hochstetter Oil Co. (1908) 63 W. 
Va. 317, 61 S. E. 307; Buffalo Val- 
ley Oil & Gas Co. v. Jones (1907) 
Ro. Kan. £8, 88 PB. b3s7; Heintz v. 
Shortt (1893) 149 Pa. 286, 24 A. 
3816; Robinson v. Jacobs (1923) 
Lis Tex. 231, 254 S.-W. 309: Lhom- 
ason Vv. Ham (1923) 113 Tex. 239, 
254 S. W. 316; Caruthers v. Leon- 
ard (Tex. Com. App. 1923) 254 S. 
W. 779; Texas Co. v. Davis (1923) 
113 Tex. 321, 254 S. W. 304. 

11 Heller v. Dailey (1902) 28 Ind. 
App. 555, 63 N. H. 490; Ramage v. 
Wilson (1906) 387 Ind. App. 532, 
77 N. E. 368; Robinson v. Smalley 
(1918) 102 Kan. 842, 172 P, 1155; 
White v. Green (1918) 103 Kan. 
405, 173 P. 974; Beckett-Iseman 
Oil Co. v: Backer (1915) 165 Ky. 
STS. LIS se Wa L0S4s Prout v: Hoy 
Oi-Co. CL9i4) 263 TM. 64, L105 N. 
E. 26; Kennedy v. Burns (1919) 84 
W. Va. TU. Ol (S: “he 256; De 
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will be protected in law and equity as against the lessor or third person 
who takes or attempts to take the oil and gas by operations on the leased 


Hart v. Enright (1916) 93 Mise. 
Rep. 213, 157 N. Y. S. 46; Montana 
& W. Oil Co. v. Gibson (1911) 19 
Wiyor 15 tls! By (84s eriddyveave 
Green (Tex. Civ. App. 1920) 220 S. 
W. 243; Texas Co. v. Tankersley 
(Tex: «Civ. “App. 19/21) (229 S Wi 
672; Canon vy. Scott (Tex. Civ. App. 
1921) 230 S. W. 1042; Tupeker v. 
Deaner (1915) 46 Okl. 328, 148 P. 
853. Contra: Walla Walla Oil, 
Gas & Pipe Line Co. vy. Vallentine 
(1918) 103 Wash. 359, 174 P. 980. 
Lease amounts to sale of infant’s 
lands. Appeal of Stoughton (1879) 
88 Pa. 198; Blakley v. Marshall 
(GUS96) W774 Pa. 425, ssa A G4: 
Marshall v. Mellon (1897) 179 Pa. 
Biel sen tee A7Malo stay Ub, det, ANS hal, 
57 Am. St. Rep. 601; Jennings v. 
Bloomfield (1901) 199 Pa. 638, 49 
A. 135; McIntosh v. Ropp (1912) 
233 Pa. 497, 82 A. 949;~- Wilson v. 
Youst Uso)” Aon War vider cao! Se 
ISP (ists Bis) WR Ist, ANS ADS Syoy ohn 
Penn Oil Co. v. McIntire (1898) 44 
W. Va. 296, 28 S. E. 922; Haskell 
¥. outvcon, (1903) bs) Woova. 20lb, 
44 §. BH. 533. But see Duff v. 
Keaton (902) sr OkKl 92 24s Ps 
291, 42 L. R. A. (N. S.) 472; Tib- 
bens y. Clayton (D. C. 1923) 288 F. 
393; Papoose Oil Co. v. Swindler 
(1923) 95 Okl.'264, 221 PP. 506. A 
conveyance of land by married wo- 
man. Columbian Oil Co. vy. Blake 
(1895) 13 Ind. App. 680, 42 N. BH. 
234. But see Heal v. Niagara Oil 
Co. (1898) 150 Ind. 483, 50 N. BH. 
482, and Kokomo Natural Gas & Oil 
Co. v. Matlock (1912) 177 Ind. 225, 
NINE ADRESS Ope, ANS (ON SE) 75, 
where the Fretts Case was followed. 
An alienation of land within the 
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meaning of acts of Congress requir. 
ing restrictions on the alienation of 
allotted Indian lands. Eldred y. Ok- 
mulgee Loan & Trust Co. (1908) 22 
Okl. 742, 98 P. 929; Sharp v. Lan 
caster (1909) 23 Okl. 349, 100 P, 
578; Barnes vy. Stonebraker (1909) 
28 Okl. 75, 113 £. 903; Hoymem 
Fixico (1918) 71 Okl. 103, 175 PY 
517; Parker v. Riley (C. C. 
1917) 243 F. 42; United States y. 
Noble (1914) 237 U. S. 74, 358 
Ct. 532, 59 L. Hd. 844. A convey 
ance of interest in homestead. Gil 
lespie v. Fulton Oil & Gas Co 
(1908) 236 Ill. 188, 86 N. E. 219; 
Bruner v. Hicks (1907) 230 Ill. 536, 
82 N. BE. 888, 120 Am. St. Rep. 332; 
Poe v. Ulrey (1908) 233 Ill. 56, 84 
N. E. 46; Franklin Land Co. v. Wea 
Gas, Coal & Oil Co. (1890) 43 Kan 
518, 23 P. 680; Id. (1895) 54 Kam 
533,-38 P. 790, 45 Am. St. Rep 
297; Palmer Oil & Gas Co. v. Par- 
ish (1900) 61 Kan. 311, 59 P. 640; 


Kan. 72, 143 P. 430; 8 
102 Kan. 717, 172 P. 534; Peter- 
sen v. Skidmore (1921) 108 Ka 
339, 195 P. 600; Carter Oil Co. ¥ 
Popp (1918) 70 Okl, 232, 174mm 
747; Francen v. Oklahoma Star Oil 
Co. (1920) 80 Okl. 103, 194 P. 193; 
Miles v. Jerry (1923) 158 Ark. 314, 
250 S. W. 34; Southern Oil Co. ¥ 
Colquitt (1902) 28 Tex. Civ. App. 
292, 69 S. W. 169; Maynard v. Gil 
liam (Tex. Civ. App. 1920) 225 
W. 818; McEntire vy. Thomason 
(Tex. Civ. App. 1919) 210 S. We 
563; Davis v. Burkholder (Te 
Civ. App. 1920) 218 S. Ww. 110 
Texas Co. v. Keeter (Tex. Civ. App 
1920) 219 S. W. 521; Fagan W 


L CONSIDERATION—MUTUALITY 


255 


3” and finally by many decisions, which have expressly held that 
lessee, immediately upon the execution of the lease, acquires a vested 
west in the land for the purposes thereof,!* subject to be defeated by 


each of condition subsequent.!4 


as Co. (Tex. Civ. App. 1920) 220 
J. 346; Johnson v. Russell (Tex. 
App. 1920) 220 S. W. 352; 
ailton County Development Co. 
sullivan (Tex. Civ. App. 1920) 
S. W. 116; Richmond v. Hog 
sk Oil Co. (Tex. Civ. App. 1921) 
S. W. 563; Carey v. Texas Pa- 
Coal & Oil Co. (Tex. Civ. App. 
1) 237 S. W. 309; Gary v. Mc- 
mey (Tex. Civ. App. 1922) 239 
W. 283; Bell v. Crabb (Tex. Com. 
» 1922) 2448. W. 371. 

Guffey v. Smith (1914) 237 U. 
|@1, 35 S. Ct. 526, 59 L. Ed. 856; 
ted States v. Midway Northern 
meer cry, €. 19L6) 232 Fe 619; 
m v. Rex Crudé Oil Co. (1905) 

al. 659,82 P. 317; Kahle v. 
wn Oil Co. (1913) 180 Ind. 131, 

N. E. 681; Campbell v. Smith 
sy 180 Ind. 159, L01 N. B. 89; 
‘son v. Crown Oil Co. (1916) 185 
. 156, 112 N. E. 1; New Domain 
& Gas Co. v. McKinney (1920) 
: Ky. 183, 221 S. W. 245; Barnes 
Winona Oil Co. (1921) 83 Okl. 
200 P. 986, 23 A. L. R. 189; 
ma Oil Co. v. Nemo Oil Co. 
ity S& Okl. 217, 203 P. 203; 
field v. Rosenzweig (1891) 150 

6438, 24 A. 705; Crawford v. 
rest Oil Co. (1904) 208 Pa. 5, 
A. 47; Bender v. Brooks (1913) 
§ Tex. 329, 127 S. W. 168, Ann. 
3. 1913A, 559; Bettman v. Har- 
3 (1896) 42 W. Va. 433, 26 S. 
971, 36 L. R. A. 566; Haskell v. 
tton (1903) 53 W. Va. 206, 44 
BH. 533; Pittsburgh & West Vir- 
ia Gas Co. v. Pentress Gas Co. 


(1919) 84 W. Va. 449, 100 S. E. 
296,7A.L. R. 901. 

13 Bruner v. Hicks (1907) 230 Ill. 
536, 82 N. E. 888, 120 Am. St. Rep. 
882; Watford Oil & Gas Co. Vv. 
Shipman (1908) 233 Ill. 9, 84N. E. 
53, 122 Am. St. Rep. 144; Poe v. 
Ulrey (1908) 233 Ill. 56, 84 N. EB. 
46; Ulrey v. Keith (1908) 237 Ill. 
284, 86 N. E. 696; Daughetee v. 
Ohio Oil Co. (1914) 2638 Ill. 518, 
105 N. BE. 308; People v. Bell 
(1908) 2387 Ill. 332, 86 N. B. 593, 
19 E.R. A. CN. S.) 746, 26 Ann. 
Cas. 511; Guffey v. Smith (1914) 
237 U. S. 101, 35 S. Ct. 526, 59 L. 
Ed. 856; Brennan v. Hunter (1918) 
68 Okl. 112, 172 P. 49; Northwest- 
ern Oil & Gas Co. v. Branine (1918) 
72 Okl. 107, 176 P.. 533,38 A. L. R- 


$44; Rich v. Doneghey (1918) 71 
Om. 204, UIT P: 86, 3.4. Le Re 
352; Lindlay v. Raydure (D. C. 


1917) 239 F. 928, affirmed (C. C. 
A POIs) 249 F. 676; Lyon vy, Un- 
ion Gas & Oil Co. (D. C. 1921) 274 
F. 957; McCullough v. Smith (C. 
€:. A. £917) 243 F. 823; Smith v. 
McCullough (C. C. A. 1922) 285 F. 
698; Ewert v. Robinson (C. C. A. 
19938) 289 FF. 740, 86 AL. RR. 229; 
Shaffer v. Marks (D. C. 1917) 241 
HB. 139. 

14 Texas Co. v. Daugherty (1915) 
107 shox. 226), 1 0605. We, Tay, 1. Re 
A. 1917F, 989; Stephens County v. 
Mid-Kansas Oil Co. (1923) 113 Tex. 
160, 254 S. W. 290, 29 A. L. R. 566; 
Munsey v. Marnet Oil & Gas Co. 
(1923) 118 Tex. 212, 254 S. W. 
311; Robinson v. Jacobs (1923) 
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it cannot be said that the prospective royalties are the only considera 
tion inducing the lessor to execute the lease, and this is particularly true 


has persisted in later decisions.1® 


113 Tex. 231, 2548S. W. 309; Texas 
Coy v2) Davis C923) als ehexe oils 
254 S. W. 304; Thomason v. Ham 
(A)7783)) aIlBy Mbep ey ie), Pict Se ns 
316; Thomason y. McIntyre (1923) 
113 Tex. 2210; 2654S. Wi. 315; Ca= 


557; Smith v. Guffey (1912) 202 
F. 109, 120 C. C. A. 486; Owenm 
v. Corsicana Petroleum Co. (Tex 
Civ. App. 1914) 169 S. W. 1933 


ruthers v. Leonard (Tex. Com. App. 
1923) 254 S. W. 779. 

15 Huggins v. Daley (1900) 99 F. 
Gi0 16), 4.0) (CC. Aras eae A Stem tomers 
3820; Venture Oil Co. vy. Fretts 
(GUS93)) Sb 20 an ma bale 2i pee atmeroie 
Steelsmith v. Gartlan (1898) 45 W. 
Wels AMG A BE ada WT ciel lb, 1k, ING 
107; Foster v. Elk Fork Oil & Gas 
Oroy (COMI) Oy sat, aly, Bye) Cl. Gi, ANS 
560; Gadbury v. Ohio & Indiana 
Consol. Natural & Illuminating Gas 
Co; (903) 62) inde OeaGin Nee 
259, 62 L. R. A. 895; Cowan v. 
Radiord Iron) Co. (Usisia se vias 
547, 3 S. HE. 120; Knight v. Indiana 
Coal & Iron Co. (1874) 47 Ind. 110, 
17 Am. St. Rep. 692; Federal Oil 
Co, v. Western Oil (Co, (G2 CP ai9i02)) 


Great Western Oil Co. v. Carpenter 
(1906) 43 Tex. Civ. App. 229, 95S. 
W. 57; Long v. Sun Co. (1918) 
132 La. 601, 61 So. 684; Jennings- 
Heywood Oil Syndicate v. Houssiere- 
Latreille Oil Co. (1907) 119 Tg 
793, 44 So. 501; Murray vy. Bari 
hart (1906) 117 La. 1023, 4278 
492; Dill v. Fraze (1907) 169 Ind 
53, 79 N. BH. 971: Ohio OuNCg 
Detamore (1905) 165 Ind. 248, 738 
N. E. 907; Mansfield Gas Co. ¥, 
Alexander (1911) 97 Ark. 167, 138 
S. W. 837; Berry v. Frisbie (1905) 
120 Ky. 337, 86 S. W. 558; as 
State Petroleum Co. vy. Penn Lubri- 

cating Co. (1905) 121 Ky. 637, 87 
S. W. 1102; Flanagan y. Marsh 
(Ky. 1907) 105 S. W. 424. 
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fusion of these two ideas—that is, that an oil and gas lease is 
ry an executory contract, creating no present interest in the land, 
t the sole consideration moving from the lessee to the lessor is 
mise to pay royalities, to reach the erroneous conclusion that, 
the lease contains an optional drilling clause coupled with a sur- 
+ clause that the lease, is an unperformed contract, optional as 
party and therefore optional as to both—is clearly traceable in a 
mer of cases.'® Had the court not reasoned from these two false 
ases, they would certainly have reached the conclusion that an oil 
~as lease is a conveyance of a presently vested interest in land, cre- 
an estate for years, on limitation or condition subsequent, and most 
e litigation as to whether or not as a contract such lease is based 
sufficient consideration would have been avoided. But they con- 
“ed it as a contract, and it is on this basis that most of the cases, 
Ther they have held the leases good or bad, have been decided. 
refore, in the discussion of this phase of the subject, the leases will 
onsidered from the standpoint of their validity as contracts, with- 
~egard to whether or not they are conveyances of interests in land. 
the purposes of clarity, the discussion will be based upon a number 
ypothetical cases: 

Suppose an oil and gas lease for a term of 99 years does not con- 
a recital or acknowledgment of the receipt of an initial cash con- 
“ation, but purports to be made in consideration of a promise by the 
-e to pay royalties, if the lessee deems it advisable within a certain 


Cowan v. Radford Iron Co. v. Teel (Tex. Civ. App. 1902) 67S. 
7) 83 Va. 547, 3 S. EB. 120; W. 545; Hodges v. Brice (1903) 
igmith v. Gartlan (1898) 45 W. 32 Tex. Civ. App. 358, 74 S. W. 
27, 29 S. B. 978, 44 L. R. A. 590; Roberts v. McFadden (1903) 

Huggins v. Daley (1900) 99 82 Tex. Civ. App. 47, 74 S. W. 111; 


06, 40 C. C. A. 12, 48 L. R.A. 

Reese v. Zinn (C. C. 1900) 
F. 97; Eclipse Oil Co. v. South 
1 Oil Co. (1899) 47 W. Va. 84, 
3. ©. 923; Federal Oil Co. v. 
rn Oil Go. (C. C. 1902) 112 
men, td. (1902) 121 F674, 57 
. A. 428; Trees v. Eclipse Oil 
(1889) 47 W. Va. 107, 34S. E. 

National Oil & Pipe Line Co. 
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Emery v. League (1903) 31 Tex. 
Civ. App. 474, 72 S. W. 603; Petro- 
leum Co. v. Oliver (Tex. Civ. App. 
1904) 79 S. W. 884; Witherspoon 
v. Staley (Tex. Civ. App. 1913) 156 
S. W. 557; Owens v. Corsicana Pe- 
troleum Co. (Tex. Civ. App. 1914) 
169 S. W. 200; Brown v. Wilson 
916) 58 OK SY27060) Pf. 94, Le 
Re A LOLTB; Liss. 
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promise on the part of the lessee which imposed any legal duty upon 
to serve as a consideration for the promise of the lessor.” 

2. Suppose the lease is without a recital or acknowledgment of receipt 
of an initial cash consideration, but purports to be made in consideration 
of certain covenants on the part of the lessee, and the lessee covenants to 
pay royalties, to drill a well on the premises within a specified time, or 
in lieu thereof pay a certain rental (drill or pay clause), and in addition 
the lessee is given power to surrender the lease at any time, without 
being required to pay an additional consideration as a condition precedent 
to the exercise of the power. In a West Virginia case such a lease has 


been held void.18 The reason assigned for this holding is that, because of 
the presence of the surrender clause, the lessee is under no binding duty 
to do any act of benefit to the lessor which may serve as consideration 
for the lessee’s privilege to drill on the land. This view seems sound, 
although a contrary view has been asserted by some authorities.% Ina 


-17 Petroleum Co. v. Coal, Coke & 
Mfg. Co. (1890) 89 Tenn. 381, 18 
S. W. 65. 

18 Hclipse Oil Co. v. South Penn 
Oil Co. (1899) 47 W. Va. 84, 34 
S. E. 924; Trees v. Eclipse Oil Co. 
(ESO 9) Aa Wee Wie. ON Ge Dia oan Er 
933. 

19 ‘“‘What consideration is there? 
The owner wants his land developed. 
He cannot do so himself. By the 
contract he has a chance, a fair 
probability, of the other man’s do- 
ing it for him; and if not that, the 
chance, the probability, of getting 
an agreed rental. He made the 
lease for this consideration. The 
consideration though not concur- 
rent or executed is executory. The 
one had the chance of benefit. That 
is a consideration binding him. The 
other ran the risk of detriment. 


That makes the lease good in his 
favor against the other.’ Brannon. 
J., dissenting, Eclipse Oil Co. ¥ 
South Penn Oil Co. (1899) 47 W 
Va. 84, 34 S. E. 923. See, alse 
McCaskey vy. Schrock (Tex. Civ 
App. 1920) 225 S. W. 418, where it 
was held that a promise to drill in 
an ‘‘unless’”’ lease was sufficient to 


he 


under the ‘‘unless’” drilling clause 
the lessee was under no duty t0 


(Tex. Civ. App. 1921) 232 S. 
869. 
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enting opinion to the West Virginia Case, one judge took the view 
, since the lessor wanted his land developed and could not do it him- 
, the probability of the lessee’s performance—that is, drilling or pay- 
although not bound to do so—conferred a benefit upon the lessor, 
furnished sufficient consideration to support the contract. But, 
ording to the orthodox theory of consideration, the beneficial liability 
's created in the lessor does not seem to be a sufficient consideration to 
port the contract. 
) If, however, in the type of lease under consideration, there be 
fled a clause placing a duty upon the lessee to pay a sum of money, 
minal or substantial, as a condition precedent to the exercise of the 
ver of surrender, the lease is not without consideration to support it. 
»e lessee has made an absolute promise to do one of three things. He 
st drill, pay delay rental, or pay a sum of money to the lessor to free 
siself from his other duty.”° 
“b) If the surrender clause in such a lease contains a provision that, 
a condition precedent to its exercise, the lessee must pay all accrued 
itals, and this is the only condition precedent, such a clause does not 
dvide a valid consideration for the contract from its inception, for the 
ason that the lessee may surrender before rent has accrued, and thus 
cape all obligations by such act. If, however, the lessor has not elected 
withdraw his own promise until rent has accrued, it seems only 
ical that he could not afterwards do so, because, under the drill or 
y lease, the lessee is then bound to pay the rent under any circum- 
ances. 
3. Suppose the lease does not recite or acknowledge the payment of an 
itial cash consideration, but contains a covenant to pay royalties and to 
ill within a specified time, but with a provision that, if the lessee does 
t drill within the time mentioned, the lease is to terminate, unless the 
ssee pays certain sums periodically in advance to keep the lease alive 
nless drilling clause). Such a lease does not place a binding duty upon 
e lessee to do anything. The contract is in effect the same as a “drill 
pay” lease, coupled with a simple “surrender” clause. The lessee is 
t bound to drill or to pay. If he does not drill or pay, the lease ends 
-its own terms. Some courts, however, have recently expressed the 


20 Rich v. Doneghey (1918) 71 Okl. 204,177 P. 86,3 A. L. R. 352. 
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opinion that a promise to drill in an “unless” lease is sufficient considera. 
tion to support it.*4 

(a) The addition of a surrender clause, even though such clause re. 
quires the lessee to pay a sum of money or accrued rentals as a condition 
precedent to the exercise of the power to surrender, does not create any 
different situation, for the reason that the lessee has not made a promise 
to pay for which the instrumentality of the surrender clause was to 
escape, and he may escape his promise to drill by simply not performin 
- it and allowing the lease to terminate.*® 
4. Suppose the lease contains a recital of an initial consideration of 


=) 


one dollar, covenants on part of the lessee to drill within a certain time 
but if he does not the lease will be void, unless the lessee pay a stipulated 
Although the lessee is not 
bound absolutely to drill or to pay the one dollar consideration recited in 
the lease, it supports the lease as a whole. ‘This type of lease has not 
often been questioned in the courts, but has practically always been up- 
held, as supported by valid consideration, when questioned, even though 
there is no promise to drill.”% 

(a) But where there is added to this lease a power in the lessee to sut- 
render the lease, without payment of an additional consideration or on 


sum in advance for its further continuance. 


the payment of a nominal consideration, it has been attacked. These 
courts have not realized, however, that the addition of the surrender 
clause has not in any respect relieved the lessee of any duty that he has 
had ;** other courts have supported such contracts upon the ground that 


21 McCaskey v. Schrock (Tex. Civ. 
App. 1920) 225 S. W. 418; Mc- 
Caskey v. McCall (Tex. Civ. App. 


45 C. C. A. 604; Miller v. Uniog 
Gas Co. (C. C. A. 1924) 295 Fim 
Leeper v. Neely Co. (C. C. A. 1928) 


1920) 226 S. W. 432. 

22 In Federal Oil Co. v. Western 
Oi Co, (C. CGC. ug902) a2 he S735) the 
lease was objected to because of the 
surrender clause, although it might 
have well been declared invalid for 
the same reason, because of the 
unless drilling clause. 

23 South Penn Oil Co. vy. Snod- 
eras CUZ) Ty Wh Videos, anor oe 
Be eGilee 4 Ty Ree vA GN Se) maser 
Brown v. Fowler (1902) 65 Ohio 
St. 507, 63 S. H. 76; Allegheny Oil 
Co. v. Snyder (1900) 106 F. 764, 


293 F. 967; Brunson y. Carter Oil 
Co. (D. C. 1919) 259 F. 656; Tone 
Star Gas Co. v. McCullough (Tex 
Civ. App. 1920) 220 S. W. 1114 
Hopkins v. Zeigler (1919) 259 Fe 
43, 170 C. C. A. 43; Marnett Oil & 
Gas Co. v. Munsey (Tex. Civ. App. 
1921) 2382 S. W. 869; Garfield Oil 
Co, v. Champlin (1920) 78 Okl. 91, 
USO) Pr bez, 

24 Federal Oil Co. v. Western Oil 
Co. (C. CG. 1902) 112 F. 373s 
(1902) 121 F. 674; 57 C. GC. Ava 
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initial consideration supports all parts of the lease, including the 
render clause.*® his error of these courts will be discussed in 5. 
>, Suppose that a lease contains a recital or acknowledgment of the 
eipt of an initial cash consideration of one dollar, or other nominal 
, covenants on the part of the lessee to pay royalties, to drill within 
ertain time or pay delay rentals (drill or pay clause), with an added 
er to surrender, with or without paying an additional nominal or 
ious consideration as a condition precedent to the exercise of the 
er. It is with respect to this type of lease that most of the litigation 
tioning the validity of oil and gas leases for want of consideration 
5 occurred. And it is here that some of the courts have been influenced 
the notion that oil and gas leases are purely executory contracts; the 
omise of the lessee to develop the land and pay oil or gas royalties 
ing the total consideration moving from the lessee to the lessor. And 
is on this basis that they have held that, since the surrender clauses 
tmits the lessee to escape this duty, the contract is void. The courts 
‘ve two expressions through which they voice their opinions that such 
oil and gas lease is invalid and may be canceled at the will of the lessor : 
4e, “that contracts, unperformed, optional as to one of the parties, are 
‘tional as to both”; ,and the other, “that the contract is unilateral and 
id, because lacking in mutuality.” The first statement has reference 
uly to contracts depending entirely for their validity on mutual prom- 
3s," and, to be applicable to the contracts here involved, the initial 
sh consideration must be entirely disregarded. The second statement 
misleading. Unilateral contracts are not necessarily void, or void be- 
use lacking in mutuality of obligation. The term “unilateral” has 
the law of contract been used to describe two entirely different situa- 
ons. The correct use of the term is to describe a contract where one 
irty has performed his part of the consideration, and there is an out- 
anding promise to perform on the part of one party only. In such 
tracts there is no mutuality of outstanding obligation. But the term 


25 See cases cited in note 16, sec- . 261 Williston, Contracts (1920) 
ym 72. The question of the va- § 140; 6 R. C. L. 686; 13 C. J. 
lity of the unless lease, where 336; Rich v. Doneghey (1918) 71 
pendent upon nominal considera- Okl. 204,177 P. 86, 3 A. L. R. 352, 
yn, is discussed under suppositious 

se 5, infra. 


262 VALIDITY OF OIL AND GAS LEASES Ch.9 


“unilateral” is sometimes used to indicate a situation where one party has 
made a promise for which no sufficient consideration is given. Such a 
situation is really not a contract at all, for the simple reason that it does 
not have sufficient consideration to support it.” It is believed that it is 
this second use of the term “unilateral” that the courts have had in mind 
when they speak of oil and gas leases as unilateral contracts. ‘The lack 
of mutuality referred to by them is a lack of mutuality of consideration, 
and not of mutuality of obligation. 

If the premise upon which these courts proceed is sound (that is, that 
prospective royalties are the sole and only consideration for the promise 
of the lessor), then certainly their second ground (that is, that the con 
tract is unilateral and void for want of mutuality, using the terms as 
above indicated) is sound. But this, as well as the first reason given, 
is based upon the assumption that the recited or acknowledged nominal 
consideration is not sufficient to support the contract. 

“Tt is,” says Professor Williston,*® “an ‘elementary principle that the 
law will not enter into an inquiry as to the adequacy of the considera 
tion.’ *® This rule is almost as old as the law of consideration itself. 
Therefore anything which fulfills the requirements of consideratio 
whatever may be the comparative value of the consideration, and of the 
thing promised.” 

Relying upon this principal, a great majority of the courts in the oil 
and gas producing states have held that one dollar is a sufficient consid 
eration to support an oil and gas lease, in which there is no binding duty 
on the lessee to drill or to pay rental. And they so hold, whether they 
view such a lease as a valid option to acquire an interest in land, or asa 
contract partially executed by the payment of the initial consideration. 
The presence of a surrender clause, whether with or without an inde- 
pendent consideration to support it, is immaterial under such a view, 
for the initial consideration supports the whole contract.3® 


241 Williston, Contracts (1920) v. Doneghey (1918) 71 Okl. 204, 
Salis 177 P. 86, 3 A. L. R. 352, note 37am 
281 Williston, Contracts (1920) 30 Lovett v. Eastern Oil Co 
By ably, (1911) 68 W. Va. 667, 70 S. EL 70m 
29 Byles, J.. in Westlake v. Adams Ann. Cas. 1912B, 360, note; Lowth- 
(1858) 5 C. B. (N. S.) 248, 265; 6 er Oil Co. v. Guffey (1903) 52 Ww. 
R. C. L. 678; 13 C. J. 365; Rich Va. 88, 43 S. H. 101; Pyle v. Hen 
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some cases, however, the rule that consideration need not be ade- 


2 has been ignored, with the result that the lease has been looked up- 


yn (1909) 65 W. Va. 39, 63 S. 
532: South Penn Oil Co. v. Snod- 
3 (1912) 71 W. Va. 438, 76 S. 
ja, 43 L. KR. A. QN. 8S.) 848; 
-ral Ohio Natural Gas & Fuel 
-y. Eckert (1904) 70 Ohio St. 
71 N. BE. 281; Brown v. Fow- 
(1901) 65 Ohio St. 507, 63 N. 
16; Poe v. Ulrey (1908) 233 Ill. 
84 N. E. 46; Watford Oil & 
Co. v. Shipman (1908) 233 Il. 
34 N. BE. 53, 122 Am. St. Rep. 
+ Pittsburg Vitrified Paving & 
sk Co. v. Bailey (1907) 76 Kan. 
mf 803, 12 Lb. R. A. (N. &) 

- Gadbury v. Ohio & Indiana 
asol. Natural & Illuminating Gas 
(1903) 162 Ind. 9, 67 N. 3. 259, 
®. R. A. 895; Dill v. Fraze 
907) 169 Ind. 53, 79 N. E. STL: 
shard v. Cowley (1918) 202 Ala. 
7, 80 So. 419; Gillespie v. Fulton 
Co. (1908) 236 Ill. 188, 86 N. 
219; Brewster v. Lanyon Zine 
. (1905) 140 F. 801, 72 GGA 
3; Guffey v. Smith (1914) 237 
S. 101, 35 S. Ct. 526, 59 L. Ed. 
6; Shaffer v. Marks Cp: Co LoLT ) 
1 F. 139; Lindlay v. Raydure 
» C. 1917) 239 F. 928, affirmed 
918) 249 F. 675, 161 CG. GC. A. 
5; McCullough v. Smith (1917) 
6C. C. A. 335, 243 F. 823; Al- 
rheny Oil Co. Vv. Snyder (1900) 
16 F. 764, 45 C. C. A. 604; Miller 
Union Gas Co. (C. C. A. 1924) 
j@ BH. 27; Leeper Vv. Neely (C. C. 
31923) 2938 F. 967; Brunson V. 
arter Oil Co. (D. C. 1919) 259 F. 
56; Rich v. Doneghey (1918) 71 
kl. 204,177 P. 86,3 A. L. mR. so2, 
ote; Carter Oil Co. Vv. Tiffin (1918) 
OKI. 34, 176 P. 912; Ardizzonne 
Archer (1919) 71 Okl. 289, wee 


P. 554; Garfield Oil Co. v. Cham- 
plin (1920) 78 Okl. 91, 189 P. 514; 
Southwestern Oil Co. v. McDaniel 
(1918) 71 Okl, 142, 175 P. 920; 
National Oil & Pipe Line Co. v. Teel 
(1902) 95 Tex. 586, 68 S. W. 979; 
Witherspoon v. Staley (Tex. Civ. 
App. 1913) 156 S. W. 557; Great 
Western Oil Co. v. Carpenter 
(1906) 43 Tex. Civ. App. 229, 95 
S. W. 57; Corsicana Petroleum Co. 
v. Owens (1920) 110 Tex. 568, 222 
S. W. 154, 5 A. L. R. 1185; Pierce 
Fordyce Oil Ass’n v. Woodrum (Tex. 
Civ. App. 1916) 188 S. W. 245; 
Richmond v. Hog Creek Oil Co. 
(Tex. Civ. App. 1920) 229 Ss. W. 
563; Hitson v. Gilman (Tex. Civ. 
App. 1920) 220 S. W. 140; John- 
son v. Russell (Tex. Civ. App. 1920) 
220 S. W. 352; Bost v. Biggers 
Bros. (Tex. Civ. App. 1920) 222 8. 
WwW. 1102; Leath v. Humble Oil & 
Ref. Co. (Tex. Civ. App. 1920) 223 
S. W. 1022; McCaskey v. Schrock 
(Tex. Civ. App. 1920) 225 Ss We 
418; Lone Star Gas Co. v. MeCul- 
lough (Tex. Civ. App. 1920) 220 S. 
W.1114; Nolan v. Young (Tex. Civ. 
App. 1920) 220 S. W. 154; McKay 
v. Tally (Tex. Civ. App. 1920) 220 
S. W. 167; McKay v. Lucas (Tex. 
Civ. App. 1920) 220 S. W. a Gy %e 
McKay v. Kilcrease (Tex. Civ. App. 
4920) 220 S. W. 177; Hime v. 
Johnson (Tex. Civ. App. 1919) 214 
S. W. 575; McCaskey v. McCall 
(Tex. Civ. App. 1920) 2:6)... Ws 
432; Stephenson v. Stitz (Tex. Civ. 
App. 1921) 235 S. W. 271; Duna- 
way v. Galbraith (1919) 139 Ark. 
580, 214 S. W. 33; Lawrence v. 
Mahoney (1920) 145 Ark. 310, 225 
S. W. 340; Rogers v. Magnolia Oil 
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West Virginia state and federal cases.33 It was furthered by Federal 
Oil Co. v. Western Oil Co.34 and National Oil & Pipe Line Co, y, 
Teel.> In the first of these cases the action was brought by the lessee 
to enforce a lease which recited a consideration of one dollar and con 
The court re 
fused to enforce the lease, among other grounds, because the “consid: 


tained an unless drilling clause and a surrender clause. 


eration would be so trifling, compared with the value of the leasehold 
interest, as to shock the moral sense,” although the court admitted that 
such a lease might be valid in law and not subject to cancellation in 
equity at the suit of the lessor. Although this case was later overruled 
by the Supreme Court,°* it had considerable influence with the Texas 
and Oklahoma courts.*? . 

In the Teel Case, the Texas Court of Civil Appeals, in a suit by the 
lessor against a bona fide assignee for value, canceled a lease for fraud, 


App. 1904) 79 S. W. 884; Wither 
spoon v. Staley (Tex. Civ. App 
1918) 156 S. W. 557; Owens v. Com 
sicana Petroleum Co. (Tex. Gi¥ 
App. 1914) 169 S. W. 200; Brows 
v. Wilson (1916) 58 Okl. 392, 16 


Co; (19:23) 156 Ark, 103, 245 S. We 
802; Dorman Farms Co. v. Stewart 
922 ))e Mae CArken Oat See Vic 
778; Grooms v. Minton (1923) 158 
Ark, 448, 250 S. W. 543. 

31 Steelsmith v. Gartlan (1898) 
ADIW: Vialac2ils 29) Se Blasguie aeolian Ive 
A. 107; Huggins v. Daley (1900) 
GOCE.  G0iG, 40m Cis CoArwlea 4:8 eluemibye 
A. 320; Federal Oil Co. v. Western 
Oil Co; CClC, 1902) een ee ios 


v. Pratt (Tex. Civ. App. 1924) 
S. W. 660. 
32 (1893) 152 Pa. 451, 25 A. 732 


Tad GLS02)) Sen eG ino eG Aw 
428; National Oil & Pipe Line Co. 
VW. “eel (Tex. Civ, App. eligi sem 
S. W. 545; Hodges vy. Brice (1903) 
32 Tex. Civ. App. 358, 74 S. W. 590; 
Roberts v. McFadden (1903) 382 
ex, Oly tApp. Ai U4 Se Wan dulales 
Emery v. League (1903) 31 Tex. 
Civ. App. 474, 72 S. W. 608; Pe- 
troleum Co. v. Oliver (Tex. Civ. 


tion 72, supra. 
32(C. Cr 1902) 12 eae 


35 (Tex. Civ. App. 1902) 6758. ¥ 
545. 


S. 100, 3b SMCt. ‘62/6, 59 teed 
37 See Texas and Oklahoma cases 


pra. 
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ch recited a one dollar consideration and contained an unless drilling 
‘se. This was done on the ground that the contract did not create ar 
est in land, but was merely an option to procure one, because the 
consideration was the development of the property, for which no 
ite time was fixed in the lease. Although the Supreme Court of 
as affirmed the decision on the ground of fraud, it took pains to 
‘that it considered the recited consideration sufficient to support the 
on.38 Despite this statement of the Supreme Court, and later state- 
ts to the same effect,3® several decisions in the Texas Courts of Civil 
deals, relying upon the first opinion in the Teel Case, supra, Federal 
Co. v. Western Oil Co., supra, and the early West Virginia cases 
-ve mentioned, have held that a nominal consideration is not sufficient 
support an oil and gas lease, where the lessee is not bound to drill 
pay.4° The last of these cases, Owens v. Corsicana Petroleum Co.,*! 
5 appealed to the Supreme Court, and the question was definitely set 
_in favor of the validity of such leases.4* 

“he Oklahoma court in a number of cases # refused specific per- 


*“Hach of the contracts in this 
2 purports upon its face to have 
nm executed in consideration of 
payment of one dollar; and, 
ugh the plaintiff below pleaded 
t no consideration was paid, 
re was no evidence that the re- 
ul as to the consideration in the 
tracts were not true. Whether 
recital of ‘$1’—commonly called 
nominal consideration—is suffi- 
nt to support the contracts. we 
d not discuss, though there is 
y high authority for holding that 
h recital is sufficient for the pur- 
e.”’ National Oil & Pipe Line Co. 
Teel (1902) 95 Tex. 586, 68 S. 
979. 
»See, also, the statement made 
the Supreme Court of Texas 
therspoon v. Staley (1913) 159 
W. xxiii, in refusing a writ of 
or to review a decision of the 
il Court of Appeals. 


40 See Texas cases cited in foot- 
note 31, section 72, supra. 

41 (Tex. Civ. App. 1914) 169 §S* 
W. 200. 

42 Corsicana Petroleum Co. v. 
Owens (1920) 110 Tex. 568, 222 S. 
W. 154. But see Heard v. Pratt 
(Tex. Civ. App. 1924) 257 S. W. 
660, where the court said: ‘‘The 
nominal consideration, of course, 
was inadequate, but that was not 
the sole and real consideration.”’ 

43 Kolachny v. Galbreath (1910) 
26 Okl. 772, 110 P. 902, 38 L. R.A. 
(N. S.) 451; Superior Oil & Gas 
Co. v. Mehlin (1910) 25 Okl. 809, 
108 P. 545, 188 Am. St. Rep. 942; 
Hill Oil & Gas Co. v. White (1916) 
53 Okl. 748, 157 P. 710; Melton v. 
Cherokee Oil & Gas Co. (1917) 67 
OK 247, 170 P. t9L3 Lima Oil & 
Gas Co. v. Pritchard (1923) 72 OKI. 
13; 218 PL 86s. 
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decision of Brown y. Wilson 4* that these principles were invoked tg 
permit the lessee to cancel the lease. In that case it was held that the 
initial consideration supported the lease for the exploratory period only, 
and thereafter, if the lessee had not developed, the lease was voidable at 
the option of the lessor, because without consideration to support if, 
This decision was, however, overruled by Northwestern Oil & Gas Co, 
v. Branine # and Rich v. Doneghey,*6 where it was held that one dolla 
initial consideration supports the entire lease. 

There may be some doubt as to the exact attitude of the Kentucky 
court on the question under discussion, although in a recent federal cas 
in that jurisdiction, wherein he was bound by the rule of the state 
courts, Cochran, J., after an exhaustive review of the cases, held a con 
sideration of one dollar sufficient to support a lease containing a “drill 
or pay” clause and a “surrender” clause.*? 


44 (1916) 58 Okl. 392, 160 P. 94, 
We ARG, IN AUG )al7aey alaleyes 

45 (1928) 71 OKT. 207; 7s PB. 533, 
3 ALE IR. oe: 

S60 OS) a Olde 04 tb. So, 
OPA lie ee oiDiere 

47 Lindlay v. Raydure (D. C. 
1917) 239 F. 928, affirmed (1918) 
249 F. 675, 161 C. C. A. 585; Mon- 
arch Oil & Gas Co. v. Richardson 
(1907) 124 Ky. 602, 99 S. W. 668; 
Berry v. Frisbie (1905) 120 Ky. 
337, 86 S. W. 558; Soaper v. King 
(U9LS) 67 Ey, 120) Ls0sss Wi 46: 
See, also, Leeper vy. Neely (C. C. A. 
L928) 293) BY. SGT, 

48 Murray v. Barnhart (1906) 117 
La. 10238, 42 So. 489; Houssiere- 
Latreille Oil Co. v. Jennings-Hey- 


wood Oil Syndicate (1905) 115 La 
107, 38 So. 932; Gray v. Spring 
(1911) 129 La. 345, 56 So. 308 
Ann. Cas. 1913B, 372; Goodson 3 
Vivian Oil Co. (1912) 129 La. 956 
57 So. 281; Long v. Sun Co. (19138 
132 La. 601, 61 So. 684; Caddo OW 
& Mining Co. v. Producers’ Oil Co 
(1914) 134 La. 701, 64 So. 648 
Saunders yv. Busch-Everett 0. 
(1916) 138 La. 1049, 71 So. dam 
Bristo v. Christine Oil & Gas Co 
(1916) 139 La. 312, 71 So. 522 
Cochran v. Gulf Refining Co. © 
Louisiana (1916) 139 La. 1010, 72 
So. 718; Leonard vy. Busch-Everett 

Co. (1916) 189 La. 1099, 72 8O 
749; Raines v. Dunson (1919) 148 
La. 525, 82 So. 690; Garrett ¥ 
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consideration prove adequate, the lease may be held valid, al- 
1 it contain a “surrender” clause, if as a condition precedent to 
rcise of the power to surrender the lessee must pay a serious con- 
ion, or if there is any other binding executory or executed con- 
tion to support it.*® 
ough it seems settled law in all jurisdictions except Louisiana 
ne dollar is sufficient consideration to support an oil and gas lease, 
lidity of all leases made upon such recited consideration is not 
sarily established. The recital of a nominal consideration being 
y a statement of past fact, parol evidence may be admitted to show 
cited fact untrue, or that the consideration has not been paid. If, 
ver, the consideration stated is in the form of a promise, parol evi- 
=is inadmissible.*® In an early case Story, J., said: “The guaran- 
cknowledged the receipt of one dollar, and is not estopped to deny 
'f she had not received it, she would now be entitled to recover.’’>! 
error of this is in treating the acknowledgment of the receipt, al- 
zh the money has not been paid, as a promise to pay, thus giving 
ecital of consideration the characteristics of a promise and barring 
arol testimony as to the truth by making the parol evidence rule ap- 
ble. To what extent this statement has misled the courts in refus- 
-~vidence offered to prove that a recited consideration in an oil and 
ease was not in fact paid, or ever intended to be paid, can only be 
nised. In some oil and gas cases such evidence has been refused ; >” 


La. 1049, 71 So. 153; Hudspeth v. 
Producers’ Oil Co. (1914) 134 La. 
1013, 64 So. 891; McClendon v. 
Busch-Everett Oil Co. (1916) 138 
oa, (22.. 70 ‘So. TSh; Cochran ov. 
Gulf Refining Co. (1916) 139 La. 


veport Land & Mineral Co. 
2) f51 La. 983, 92 So. 565; 
er v. Norman (1920) 147 La. 
85 So. 59; Wilder v. Jackson 
2) 150 La. 864, 91 So. 245; 
rv. Oden (1921) 149 La. 771, 


q 167. 

Wilkins v. Nelson (1924) 155 
307, 99 So. 607; Fomby v. Co- 
ia County Development Co. 
4) 155 La. 705, 99 So. 537; 
sell v. Richardson Oil Co. 
2) 150 La. 999, 91 So. 431; 
ssiere-Latreille Oil Co. v. Jen- 
s-Heywood Oil Syndicate (1905) 
La. 107, 38 So. 932; Saunders 
usch-Everett & Co. (1916) 138 


LOLOS T2580. 718; 
501 Williston, Contracts (1920) 


§§ 115a, 115b; 4 Wigmore, Evi- 
dence (1904) § 2433; 10 R. G.:L. 
1044. 


51 Lawrence v. McCalmont (1844) 
2 How. 426, 11 L. Ed. 326; Davis 
v. Wells, Fargo & Co. (1881) 104 U. 
S. 159, 26 L. Ed. 686. 

52 See Lindlay v. Raydure (D. C. 
1917) 239 EF. 928;. affirmed (1918) 
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in others it has been admitted.5? Still others say that it makes no dj 
ference whether the nominal consideration is paid or not, for the recital 
amounts to a promise to pay which supports the lease.*4 This last hok 
ing is in direct reliance upon the authority of Justice Story’s statemen 
above quoted. 

Since in practically all jurisdictions a nominal consideration is suff 
cient to support an oil and gas lease, regardless of the type of drilling 


clause, or the presence of a surrender clause, it is only necessary 
state that leases are held valid when made upon payment of a substan 
tial cash bonus.®5 In Louisiana, however, the court must always } 
satisfied that the cash bonus is adequate.5* It must likewise not be 
overlooked that, in all the situations heretofore discussed, if there is ne 
consideration in the form of initial cash payment, nominal or substa 
tial, or any binding promise to drill or pay rentals because of the sur 
render clause or unless drilling clause, or if the cash consideration has 


249 F. 675, 161 C. C. A. 585; Steph- 999; Griffin v. Bell (Tex. Civ. Apy 
enson v. Stitz (Tex. Civ. App. 1921) 1918) 202 S. W. 1034; Tatum 
235 S. W. 271; Nolan v. Young Fulton (Tex. Civ. App. 1920) 33m 
(Tex. Civ. App. 1920) 220 S. W. 8S. W. 1088; Patton v. Texas Pa 
154, Coal & Oil Co. (Tex. Civ. App. 192 

53 Hitson v. Gilman (Tex. Civ. 225 S. W. 857; Morris v. Texas Pa 
App. 1920) 220 S. W. 140; Barnes Coal & Oil Co. (Tex. Civ. App. 192 
v. Dean (Tex. Civ. App. 1920) 228 228 S. W. 981; Northwestern Oi 
S. W. 1017; McCaskey v. Schrock Gas Co. v. Branine (1918) 71 0 
(Tex. Civ. App. 1920) 225 S. W. 107, 175 P. 533, 3 A. L. Rogge 
418. Magnolia Petroleum Co. vy. Sayle 

54 McKay v. Tally (Tex. Civ. App. (1919).72 Okl. 282, 180 P. am 
1920) 220 S. W. 167; Bost v. Big- Carter Oil Co. v. Tiffin (1918)% 
gers Bros. (Tex. Civ. App. 1920) Okl. 34, 176 P. 912; Southweste 
222 S. W. 1102; Masterson v. Am- Oil Co. v. McDaniel (1918) 71 Ok 
arillo Oil Co. (Tex. Civ. App. 1923) 142,175 P. 920; Hastern Oil Co 
253 S. W. 908; Silverman v. Em- Beatty (1918) 71 Okl. 275, 177 
erson (Tex. Civ. App. 1924) 257 S. 104; MeCray v. Miller (1919) % 
W. 612. These cases rely upon the QOkl. 16, 184 P. 781; Maud Oil 
statement found in 13 C. J. p. 367, Gas Co. v. Bodkin (1919) 75 Okt 
where Story’s statement ‘is para- 6,180 P. 959; Pucini v. Bumgarne 
phrased, (USES) 71 Ok 106, ibe 

55 Pyle v. Henderson (1909) 65 Shaffer v. Marks (D. CG. 1917) 24 
W. Va. 39, 63 S. HE. 762; Harness FF, 139, 
v. Eastern Oil Co. (1901) 49 W. Va. 56 See cases cited in footnotes 4% 
250, 38 S. H. 662; Buie v. Porter 49, section 72, pp. 266, 267. 
(Tex. Ciy, App. 1921) 228 'S. Wi. 
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n paid or intended to be paid, a majority of the courts hold that 
ssor cannot cancel the lease, if the lessee has drilled or the lessor 
ceived rental payments.5? 

“ederal Oil Co. v. Western Oil Co.,5* the action was by the lessee 
ity to remove the cloud from his title created by the second lease, 
) prevent the second lessee from drilling on the land. Due to the 
ace of the doctrine of Venture Oil Co. v. Fretts,5® and the theory 
Orospective royalties constituted the sole consideration moving 
the lessee for the lease, the court viewed the action as one for spe- 
erformance of an executory contract. The initial cash considera- 
nd the monthly payments made by the lessee were entirely disre- 


d, with the result that no consideration remained to support the 


rict, except the probability that the lessee might develop the prop- 

On this premise, the court denied the lessee’s suit on the ground 
-k of mutuality of equitable remedy and on the ground of unfair- 

The lease was said to be unfair, because the lease stated no term 
ad which the lessee might not delay drilling by making monthly 
ents. This asserted unfairness has found expression in other ju- 
tions, and made grounds of the cancellation of leases by the les- 

but has been repudiated in others on the ground that the lessor 
n implied power of forfeiture for unreasonable delay in drilling.*! 
juestion as to whether the action should have been denied because 
ck of mutuality of equitable remedy is reserved for discussion 


3royles v. Gilman (Tex. Civ. Bs (CGC. GO. 1902) 222 WP. Sts: fd. 
mO20) 222 S. W. 685; Canon (1902) 121 F. 674, 57 C. C. A. 428. 


ott (Tex. Civ. App. 1921) 230 
1042; Hunter vy. Gulf Produc- 
Go. (Tex. Civ. App. 1919) 220 
mL63: Heard v. Pratt (Tex. 
App. 1924) 257 S. W. 660; 
siere-Latreille Oil Co. v. Jen- 
; - Heywood Oil Syndicate 
a 215 La. 107, 38 So. 932; 
h-Everett Co. v. Vivian Oil Co. 
1) 128 La. 886, 55 So. 564; 
endon vy. Busch-Everett Co. 
metas a.. 122, %0. So: TS. 
ra: Federal Oil Co. v. Western 
me ce. © 1902) Lila F. 3738. 


59 (1893) 152 Pa. 451, 25 A. 732. 

60 National Oil & Pipe Line Co. v. 
Teel (Tex. Civ. App. 1902) 67 S. 
W. 545; Bristo v. Christine Oil & 
Gas Co. (1916) 139 La. 312, 71 So. 
521; Lone vy. Sun Co. (1913) 132 
La. 601, 61 So. 684. 

61 New American Oil & Mining 
Co. v. Troyer (1905) 166 Ind. 402, 
76 Ni 8 253,77 Ni By, 7S95. Lone 
Star Gas Co. v. McCullough (Tex. 
Giv. App. 1920) 220 8S. W. 1114; 
McKay v. Kilcrease (Tex. Civ. App. 
1920) 220 S. W. 177. 
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cific performance—needs attention. 
The courts of Indiana,®? Oklahoma,®* and Illinois ®* have followeg 


AAS 


62 See criticism of Ulrey v. Keith 9, 84 N. E. 53, 122 Am. St. Rep 
(1908) 237 Ill. 284, 86 N. HB. 696, 144. 
by Schofield in 3 Ill. Law Rev. 43, 66 Smith v. Guffey (C. C. A. 1912 


601, 608, on this point. 202 F. 106. 
63 Advance Oil Co. v. Hunt (1917) 6% Guffey v. Smith (1914) 2370 
66 Ind. App. 228, 116 N. E. 340. S. 101, 35 S. Ct. 526, 59 L. Hd. Sim 


64 Kolachny v. Galbreath (1910) 68 Shaffer v. Marks (D. C. 1917 
26 Okl. 772, 110 P. 902, 38 L. R. A. 241 F. 139, 162; Washburn v. Gi 
(N. S.) 451; Superior Oil & Gas lespie (C. C. A. 1920) 261 F, 4! 
Co. v. Mehlin (1910) 25 Okl. 809, Leeper v. Lemon G. Neely Co. (6.€ 
108 P. 545, 138 Am. St. Rep. 942; A. 1923) 293 F. 967; Brunson ¥ 
Hill Oil & Gas Co. v. White (1916) Carter Oil Co. (D. GC. 1919) 259 F 
58 Okl. 748, 157 P. 710; Melton 656; Smith v. McCullough (C. C.4 
v. Cherokee Oil & Gas Co. (1917) 1922) 285 F. 698; Lindlay v. Ray 
67 Okl. 247, 170 P. 691; Lima Oil dure (D. C. 1917) 239 EF. 923mm 
& Gas Co. v. Pritchard (1923) 72 firmed (C. C. A. 1918) 249 F. 675 
Ok, 113; 20'8 2. ses: Rich v. Doneghey (1918) 71 Okl 

65 Ulrey v. Keith (1908) 237 Ill. 204,177 P. 86,3 A. L. R. 352; (aa 
284, 86 N. E. 696; Watford Oil & sicana Petroleum Co. y, Owels 
Gas Co. v. Shipman (1908) 233 Ill. (1920) 110 Tex. 568, 222 S. W. 154 
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at an oil and gas lease, after all, creates a presently vested inter- 
and, and that the validity of the instrument creating that interest 
1 not be tested on the basis of consideration, as if it were an execu- 
mntract, but as a conveyance of land. 
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CHAPTER 10 


DURATION OF THE LEASE 

In general. 

The habendum clause. 

Early forms of the habendum clause. 

Definite term leases. 

Inadaptability of the definite. term lease. 

Definite term lease with option for renewal. @ 

Long definite term lease to continue beyond the fixed term for the 
producing life of the premises. r 

Short definite term lease with ‘‘thereafter” clause. 

The no term lease. 

Lease for a fixed term and as long thereafter as oil or gas are pro. 
duced in paying quantities or rental paid. 

Lease to continue as long as gas is used for manufacturing purposes 
or rental paid. — 

Term of the modern lease. 

Production necessary to extend the lease beyond the exploratory period, 

Duration of the lease after the definite term. 

Production, to extend lease, must be by lessee or his assigns. 

When production, to extend lease, must be from demised land. 

Oil and gas not synonymous terms, as used in “thereafter” clause 

Necessity of drilling more than one well as a condition precedent te 
extension of the lease beyond the definite term. 

What constitutes production. 

What constitutes production—Not preainoea for lack of market—Bx 
ception as to gas. 

Lease extended beyond definite term by discovery. 

Lease terminated at the end of the definite term, where there is a fail 
ure of production due to the fault of the lessee—Hquitable relief. 

Extension of the definite term, where failure to produce within such 
term is the fault of the lessor—Equitable relief. 

When the definite term expires. 

Actual production unnecessary to extend lease beyond the definite term. 
if the lessee has discovered oil or gas and is diligently engaged | 
operation of the premises. 

Production in paying quantities, 

“Paying quantities” defined. 

Paying quantities, how determined. 

Extension of the definite term by agreement. 
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§ 73. In general 


e ultimate duration of an oil and gas lease is usually fixed by a 
idum clause, but in absence of such clause it may be determined 
the granting,’ drilling, or some other clause of the lease.2  Al- 
th these clauses may fix the term beyond which the lease may 
- to exist, many other covenants and conditions of the lease, both 
ess and implied, may provide for its termination within the period 
~ossible ultimate duration, and they must not be altogether over- 
=d, in so far as they are pertinent to the life of the lease. 


§ 74. The habendum clause 


ne habendum clause of the modern oil and gas lease is the result 
long process of development, in which many influences have aided 
aaping its final form. Chief among the interests concerned in this 
utionary process have been those of the lessor, the lessee, and the 
liar needs of the business of oil and gas production, as interpreted 
enforced by the courts. 


ee Funk v. Haldeman (1867) 
a. 229, where the grant did not 
ain a habendum clause, but 
ted the privilege to take oil and 
“to Funk, his heirs and as- 
3.’ On the basis of the grant- 
clause, the interest was held to 
1 fee. 

The early type of ‘“‘no term” 
>, as its name indicates, did not 
-a habendum clause, other than 
atement to the effect that the 
> was made ‘qn the following 
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conditions,” or ‘‘to have and to hold 
on the following conditions.” The 
conditions referred to were the drill- 
ing, rental, surrender, and other 
clauses of the lease. 

3 The lease within the term may 
be terminated by surrender, forfei- 
ture for breach of express or im- 
plied conditions, or terminated by 
failure of the lessee to drill or to 
pay under the unless drilling clause. 
See sections 105, 106, 128, 140, 149, 
161, 162, 168, and 205. 
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§ 75. Early forms of the habendum clause 


cases. Some leases were to “continue in force until annulled by 
tual agreement.” * In others the privilege of taking oil and gas 


principle upon which to fix the duration of the basic contract of the 
business. 


§ 76. Definite term leases 


It is impossible to classify the entire period from the beginning of 
the oil and gas industry to the present time into eras, and say that z 
particular form of habendum clause typified each era. With some 
degree of accuracy, however, it may be said, leaving out of considera 
tion the very early leases, that the whole period in the beginning is 
typified by a lease for a long definite term, ranging from ten to ninety 
nine years, and that the end of the period is typified by a short tert 
lease, ranging from a few months to ten years, and to continue as long 
as oil or gas are produced from the land in paying quantities. In the 
intervening period are found many types of leases, which were exper 
mental steps in the process of evolution from the early to the moder 
lease. ' The long definite term lease, which typified the earlier days 0 


4 Union Petroleum Co. v. Bliven 6Rynd vy. Rynd Farm Oil Co 
Petroleum Co. (1872) 72 Pa. 173. (1869) 68 Pa. 397. 
5 Funk vy. Haldeman (1867) 53 7 Dark v. Johnston (1867) 55 Pa 
Pa. 229. 164, 93 Am. Dec. 732. 
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as, no doubt, to some extent based upon leases for the production 
slid minerals. How much the parties thereto were influenced by 
nalogy of oil and gas to solid minerals, or, on the other hand, to 
- extent they were influenced by the overexaggerated idea as to the 
tory propensities of oil and gas, cannot be known. But, what- 
the inducement for making leases for long definite terms, experi- 
soon taught the lack of wisdom exercised in making them. 


§ 77. Inadaptability of the definite term lease 


few examples will serve to illustrate the inadaptability of a lease for 
-finite term to the business of oil and gas production. Suppose 
ssee had drilled a number of wells at considerable cost and risk, 
-h showed possibilities of producing oil or gas in profitable quan- 
s far beyond the time fixed in the lease for its termination. In 


‘absence of a clause giving him an option of renewing the lease 


“enture Oil Co. v. Fretts (1893) 
Pa. 461, 25 A. 732 (99 years, 
2 dated 1864); Wood County 
“oleum Co. v. West Virginia 
1sportation Co. (1886) 28 W. 
210, 57 Am. Rep. 659 (15 years, 
e dated 1871); Wagner v. Mal- 
(1902) 169 N. Y. 501, 62 N. E. 
(40 years, lease dated 1877); 
‘sg v. Dwight (1876) 82 Pa. 462 
years, lease dated 1871); Mc- 
1v. Stone (1879) 152 Pa. 457, 
A. 732 (99 years, lease dated 
4); Barnhart v. Lockwood 
G2) 152 Pa. 82, 25 A. 237 (18 
"S); Duffield v. Rosenzweig 
Gh) 144 Pa. 620, 23 A. 4 (15 
‘s, lease dated 1882); McKnight 
fanufacturers’ Natural Gas Co. 
92) 146 Pa. 185, 23 A. 164, 28 
St. Rep. 790 (20 years, lease 
4d 1882); Nesbit v. Godfrey 
G3) 155 Pa. 251, 25 A. 621 (21 
*s); Bartley v. Phillips (1895) 
Pa. 325, 30 A. 842 (10 years, 


lease dated 1888); Ford v. Buchan- 
an (1886) ELL Pa. 31, 2 A. 339 (20 
years, leased dated 1880); McEl- 
waine v. Brown (1887) (Pa.) 11 A. 
453 (20 years, lease dated 1883); 
Duffield v. Hue (1890) 136 Pa. 602, 
20 A. 526 (15 years, lease dated 
1882); Dunham y. Loverock (1893) 
L68 Pa. 197, 27 A. 990, 38 Am. St. 
Rep. 838; (20 years, lease dated 
1888); Neill v. Shamburg (1893) 
158 Pa. 263, 27 A. 992 (20 years, 
lease dated 1877); Reserve Gas Co. 
v. Carbon Black Mfg. Co. (1913) 
ia Wa. Va. Wb, 79'S. B. 1002 (20 
years, lease dated 1889); Johnston’s 
Adm’rs v. Mendenhall (1876) 9 W. 
Va. 112; Rowland v. Cox (1905) 
121 Ky. 341, 89 S. W. 216, 28 Ky. 
Law Rep. 307 (20 years, lease dat- 
ed 1902); Esconbas v. Louisiana 
Petroleum & Coal Oil Co. (1870) 
22 La. App. 280* (10 years, lease 
dated 1865). 
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for oil and gas purposes, as determined by the conditions at the end 
of the first term. But the definite term lease was not unfavorable tc 


the lessee alone. The leases usually contained a clause providing 


9Sheller v. Shivers (1895) 171 
Pa. 569, 33 A. 95; Cassell v. Croth- 
ers (1899) 193 Pa. 359,.44 A. 446; 
Sattler v. Opperman (1899) 47 
Pittsburg Leg. J. 205; Sattler v. 
Opperman (1900) 14 Pa. Super. Ct. 
32; Forest Oil Co. v. Hart (1902) 
50) Pittsbures, Were. 17 seesmitn. ye 
Hickman (1900) 14 Pa. Super. Ct. 
46; Linden Oil Co. v. Jennings 
(1904) 207 Pa. 524, 56 A. 1074: 
Perry v. Acme Oil Co. (1909) 44 
Ind. App. 207, 88 N. E. 859; Gart- 
land v. Hickman (1904) 56 W. Va. 
{Sy SIS Dre Nb 182, IN (alate 
Ohio Oil Co. v. Griest (1902) 30 
Ind. App. 84, 65 N. B. 534; Simp- 
son v. Pittsburg Plate Glass Co. 
(1902) 28 Ind. App. 343, 62 N. HB. 


753; Archer, Law and Practice im 


10 Kleppner v. Lemon (1896) 1 
Pa. 502, 35 A. 109; Kellar v. Craig 


Harris v. Ohio Oil Co. (1897) % 
Ohio St. 118, 48 N. BE. 502; Me 
Knight v. Manufacturers’ Natural 
Gas Co, (1892) 146 Pa. 185, 232 
164, 28 Am. St. Rep. 790; Alls 


KF. 764, 45 C. C. A, 604; J: MoNGe 
fey Petroleum Co. y. Oliver (Tes 
Civ. App. 1904) 79 S. W. See 
Acme Oil & Mining Co. vy. Williams 
(1903) 140 Cal. 681, 74 P. 2am 
Brewster vy. Lanyon Zine Co. (1905) — 
LOU. 80d 712 CO. Avia 
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at duration to repay the cost of drilling, much less yield a profit. If 
ailed to drill, however, the lessee had the power to forfeit the 
-, and the lessee must then and there lose all. ‘These illustrations 
derhaps enough to show that the fixed term habendum clause was 
ptable to leases for oil and gas purposes. ‘They establish legal 
ions between the lessor and lessee, which, if strictly enforced, re- 
ed in financial losses to both parties, and hence an injury to the 
stry ‘and society generally. These disadvantages were not per- 
2d in an instant, nor was there an instantaneous change in the 
-ndum of oil and gas leases. Gradually, however, the habendum 
se of the oil and gas lease assumed different forms to meet the 
ations above referred to. 


§ 78. Definite term lease with option for renewal 


lease for a definite term, with a power on part of the lessee to 
-w it for one or more terms, would rectify some of the objections 
he definite term lease. Such leases appear in few reported cases,! 
whether they were purposely so framed cannot be definitely known. 
any rate, a more satisfactory solution of the difficulty had made its 
=arance in form of lease for a definite term, to continue thereafter 
the producing life of the land. 


In Fairbanks v. Warrum (1914) 
Ind. App. 337, 104 N. EH. 983, 
1, a lease made in 1889 provid- 
“This lease to be in force for 
term of twenty years, and the 
_ Fairbanks or his assigns shall 
e the right at the expiration of 
time at his option to continue 
same for three additional terms 
the same consideration, said op- 
to be exercised by said Fair- 
ks or assigns at the end of each 
n.”? See, also, Great Western Oil 


Co. v. Carpenter (1906) 43 Tex. 
Civ. App. 229, 95 S. W. 57 (lease 
dated 1901); Knotts v. McGregor 
(1900) 47 W. Va. 566, 35 S. E. 899 
(lease dated 1899); Kokomo Nat- 
ural Gas Co. v. Albright (1897) 18 
Ind. App. 151, 47 N. E. 682 (lease 
dated 1890); Scott v. Lafayette 
Gas Co. (1908) 42 Ind. App. 614, 
86 N. E. 495 (lease dated 1897); 
Kokomo Natural Gas Co. v. Matlock 
(1902). P77 Ind. 225,97 N. Be 7S%, 
39 Ia oR. A. JUN. Se) Ghb- 
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§ 79. Long definite term lease to continue beyond the fixed term 
for the producing life of the premises 


As a result of their experiences with the definite term lease, it seems 
to have dawned upon both lessors and lessees that a lease of land for 
oil and gas purposes should be limited to continue for the’ productive 
life of the leased premises.” ‘This idea seems to have been first used 
by attaching to the habendum clause of the long definite term lease a 
provision that the lease should continue thereafter as long as oil or 
gas were produced from the demised land in paying quantities. Such 
leases, as appear from decided cases,!? made their appearance in the 


12 This notion had found expres- 
sion in some earlier leases, although 
not in its present form. See Rynd 
v. Rynd Farm Oil Co. (1869) 63 Pa. 
Be 

13 Haton v. Alleghany Gas Co., 
Limited (1890) 122 N. Y. 416, 25 
N. E. 981 (lease dated 1881); 
Heintz v. Shortt (1892) 149 Pa. 
286, 24 A. 316 (lease dated 1886); 
Hooks v. Forst (1895) 165 Pa. 238, 
30 A. 846 (lease dated 1889); Stein- 
Qe ye Wlehelissy (Al(h)) Il? Ia, eh, 
33 A. 695 (lease dated 1893); 
Stage v. Boyer (1898) 183 Pa. 560, 
38 A. 1035 (lease dated 1885); 
Cassell v. Crothers (1899) 193 Pa. 
359, 44 A. 446 (lease dated 1887); 
Marshall vy. Forest Oil Co. (1901) 
US” Ban (Say) 47 eeAemoleielecdse 
dated 1895); Calhoon vy. Neely 
(1902) 201 Pa. 97, 50 A. 967 (lease 
dated 1890); Lynch v. Burford 
(1901) 201 Pa. 52, 50 A. 228 (lease 
dated 1899); Burton v. Forest Oil 
Co. (1903) 204 Pa. 349, 54 A. 266 
(lease dated 1899); Wilson v. Phil- 
adelphia Co. (1904) 210 Pa. 484, 
60 A. 149; Parish Fork Oil Co. y. 
Bridgewater Gas Co. (1902) 51 W. 
Va. 583, 42'S. B. 655, 59 L. R. A. 
566 (lease dated 1894); Henne vy. 
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1898); 
(1906) 59 W. Va. 204, 53 S. E. 
(lease dated 1896); Smith v. R 
(1910) 66 W. Va. 633, 66 S. EB. 10 


(1898) 90 EF. 178, 32 C. (Cl Avia 
(lease dated 1889); Lovett y. Hast 
ern Oil Co. (1911) 68 W. Va. 667 


Co. y. Haweht (1913), (iis 
720, 78 S. EH. 759 (lease dated 
1897); Bay State Petroleum Co. ¥ 
Penn Lubricating Co. (1905) 121 
Ky. 637, 87 S. W. 1102, 27 Ky. Dam 
Rep. 1133 (lease dated 1895); Mow 
arch Oil, Gas & Coal Co. y. Rich- 
ardson (1898) 124 Ky. 602, 99 8: 
W. 668, 30 Ky. Law Rep. 824 (lease 
dated 1898); Kimball Oil Co. ¥ 
Keeton (1907) 101 S. W. 887, 3 
Ky. Law Rep. 146 (lease dated 
1903); Nonamaker v. Amos (1905) 
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’80’s, but not, of course, to the exclusion of the definite term 
This provision, commonly spoken of as the “thereafter” or 
ng quantities” clause, was destined to become the dominant prin- 
of the modern habendum clause. P 
e use of the “thereafter” clause with the long term did not, how- 
prove altogether satisfactory. The earlier leases usually con- 
a covenant by the lessee to drill a well or wells within a certain 
ad time, and to continue the development of the land to “success 
yandonment.” If the lessee fail to perform this covenant, the 
~ might forfeit the lease. This type of drilling clause was found 
.ptable to the oil and gas industry, for reasons which are else- 


lhio St. 163, 76 N. EB. 949, 4 
Lea. (N. S.) 980, 112 Am. St. 
708, 4 Ann. Cas. 170 (lease 
11902); Moore v. Sawyer (C. 
309) 167 F. 826 (lease dated 
') Backer v. Penn Lubricating 
BOOS) 162 F. 627, $9 C. C. A. 
(lease dated 1902); Mills v. 
wm (1908) 77 Kan. 218, 94 P. 
(lease dated 1897); Ringle v. 
= (1906) 74 Kan. 581, 87 P. 
(lease dated 1900); Brown v. 
ucers’ Oil Co. (1914) 134 La. 
64 So. 674; McAfee v. Grubb 
. Civ. App. 1914) 164 S. W. 925 
se dated (1903) Staley & Barns- 
v. Derden (1909) 57 Tex. Civ. 
142, 121 S. W. 1136 (lease 
11906); Indiana Oil, Gas & 
lopment Co. v. McCrory (1914) 
kl. 136, 140 P. 610 (lease dat- 
106); Gracioso Oil Co. v. Santa 
ara Co. (1909) 155 Cal. 140, 
mroc, 20 &. KR. A. (N. S.) 212 
se dated 1904). The leases in 
bove cited cases range from 10 
years. 
Duffield v. Rosenzweig (1891) 
Pa. 520, 23 A. 4; McKnight v. 
ifacturers’ Natural Gas Co. 
m) 146 Pa. 185, 23. A. 164, 28 
St. Rep. 790; Venture Oil Co. 


vy. Fretts (1893) 152 Pa. 45, 25 A. 
732; Nesbit v. Godfrey (1893) 155 
Pa, 251, 25 A. 621; Bartley v. Phil- 
lips (1895) 165 Pa. 325, 30 A. 842; 
Escouobas v. Louisiana Petroleum & 
Coal Oil Co. (1870) 22 La. Ann. 
280; Wood County Petroleum Co. 
v. West Virginia Transportation Co. 
(1885) 28 W. Va. 210, 57 Am. Rep. 
659; Bradford Oil Co. v. Blair 
CLES6) LS Pa. Ss, 4 A. 218, o7 Am: 
Rep. 442; Barnhart v. Lockwood 
(1892) 152 Pa. 82, 25 A. 237; Car- 
negie Natural Gas Co. v. Philadel- 
phia Co. (1891) 158 Pa. 317, 27 A. 
952; Rowland v. Cox (1905) 121 
Ky. 341, 89 S. W. 215, 28 Ky. Law. 
Rep. 307; Karnes v. Tanner (1870) 
66 Pa. 297; Thompson y. Ridel- 
sperger (1891) 144 Pa. 416, 22 A. 
826; Munroe v. Armstrong (1880) 
96 Pa. 307; Kitchen v. Smith (1882) 
101 Pa. 452; Chicago & Allegheny 
Oil & Mining Co. v. U. S. Petroleum 
Co. (1868) 57 Pa. 83; Brown v. 
Vandergrift (1875) 80 Pa. 142; 
Funk v. Haldeman (1867) 53 Pa. 
229; Brown v. Producers’ Oil Co. 
(1914) 134 La. 672, 64 So. 674; 
Caddo Oil & Mining Co. v. Produc- 
ers’ Oil Co. (1914) 134 La. 701, 64 
So, 684. See sections 103 and 104. 
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sue for the rent for the whole of the definite term. After this de- 
cision, which was followed by many others,!® it became readily appar- 


15 See section 104. 

16 See section 105. 

17 In the following cases the leas- 
es were of a term of 10 years or 
more, some with and some without 
the ‘“‘paying quantities’’ clause, 
wherein the ‘drill or pay’’ clause 
was used: Galey v. Kellerman 
GUS89)) L28eRan SOdy iG AN ae 1Cl0 
years, lease dated 1885); Wills v. 
Manufacturers’ Natural Gas Co. 
(SISO) TOMB an 22:2 heel seas metazelemty 
L. R. A. 603 (20 years, lease dated 
1887); Westmoreland & Cambria 
Watural Gas Co. v. DeWitt (1889) 
BO Rae 23d, al!S) An iiicam ome levee 
731 (20 years, lease dated 1885); 
Sanders v. Sharp (1893) 153 Pa. 
555, 25 A. 525 (20 years, lease dat- 
ed 1886); Kunkle v. People’s Natu- 
ral Gas Co. (1895) 165 Pa. 133, 30 


A. T19, 33 G. R. A. 84 (Gi0iyenee 
lease dated 1889); Ahrns vy. Char- 
tiers Valley Gas Co. (1895) 188 
249, 41 A. 739 (20 years, lease dat- 
ed 1885); Hukill v. Myers (1892) 
36 W. Va. 689, 15 S. BH. 157 
years, leased dated 1885); Guffy 
v. Hukill (1890) 34 W. Va. 49, il 
S. BH. 754, 8 L. R. A. 759) 26a 
St. Rep. 901 (20 years, lease dated 
1885); Thomas yv. Hukill (1890) 
34 W. Va. 385, 12 S. HB. 552 (20 
years, lease dated 1885). 4 

18 Galey v. Kellerman (1889) 123 
Pa. 4905 16 An 474. - 

19 Wills v. Manufacturers’ Natural 
Gas Co. (1889) 130 Pa. 222, 18 Ay 
724,5 L. R. A. 603; Westmoreland 
& Cambria Natural Gas Co. v. De 
Witt (1889) 130 Pa, 235,18 A. 724) 
Wry RN, 731; Ray v. Wester 
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“hat the drill or pay clause, when used in connection with the long 
lease, with or without the addition of the “thereafter” clause, 
unsatisfactory from the standpoint of the lessee, for the reason 

he was obligated to pay the delay rental for the entire term, at the 

on of the lessor, even though the land had been proven unprofit- 
for oil and gas by operations conducted on adjoining or nearby 

s. 


-§ 80. Short definite term lease with “thereafter” clause 


“hen it became apparent, for reasons mentioned in the preceding 
on, that the long definite term lease with the addition of the “there- 
©” clause was unsatisfactory from the standpoint of the lessee, ex- 
‘nents to find a suitable lease were renewed with increased vigor. 
dably the first change was made by shortening the definite term toa 
od ranging from one to ten years.*® This type of habendum, when 


asylvania Natural Gas_ Co. 
b1) 188 Pa. 576, 20 A. 1065, 
@ RR. A. 290, 21 Am. St. Rep. 
Agerter v. Vandergrift (1891) 
Pa. 676, 21 A. 202; Ogden vy. 
~e (1892) 145 Pa. 640, 23 A. 
Johnstown & §S. F. Ry. Co. v. 
art (1892) 152 Pa. 53, 25 A. 
Wilson vy. Goldstein (1893) 
Pa. 525, 25 A. 493; Leather- 
vy. Oliver (1892) 151 Pa. 646, 
.. 309; Sanders v. Sharp (1893) 
Pa. 555, 25 A. 524; Gibson v. 
Gear rsss) LaS Pa, 277, 27 Ax 
> Aderhold v. Oil Well Supply 
(1893) 158 Pa. 401, 28 A. 22; 
lillan v. Philadelphia Co. (1893) 
Pa. 142, 28 A. 220; Cochran 
ew (1893) 159 Pa. 184, 28 A. 
; Heinouer v. Jones (1893) 159 
228, 28 A. 228; Wolf v. Guffey 
Beye tgi-Pa. 276, 28 A. LL17; 
fon Vv. O'Hara (1897) 2183 Pa. 
38 A. 624. For additional cas- 
n this point, see section 108. 
The leases in the cases cited in 


this note were for terms ranging 
from seven years to two months, to 
continue thereafter as long as oil 
or gas is found or produced in pay- 
ing quantities. Most of these leases 
used the ‘‘drill or pay’’ clause, with- 
out the ‘‘surrender’’ clause. The 
leases in these cases were made in 
the late ’80’s and early ’90’s. Ray 
v. Western Pa. Natural Gas Co. 
(E891) 138 Pa. 576, 20 A. L0G; 
1? Eb. Re A. 290, 22 Am, St. Rep, 
922; Springer v. Citizens’ Natural 
Gas Co. (1891) 145 Pa. 430, 22 A. 
986; McMillan v, Philadelphia Co. 
(1893) 159 Pa. 142, 28 A. 220; 
Balfour v. Russell (1895) 167 Pa. 
287, 31 A. 570; Shellar v. Shivers 
CUSo5.), L7H Pa. 569, 5S Aj 95; 
Kleppner v. Lemon (1896) 176 Pa. 
502, 35 A. 109; Jackson v. O’Hara 
(1897) 183 Pa. 2338, 38 A. 624; 
Stage v. Boyer (1898) 183 Pa. 560, 
88 A. 1035; Stone v. Marshall Oil 
Go. (1898) U8s Pa, G02, 41 A. 728; 
Iams v. Carnegie Natural Gas Co. 
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used in connection with the “drill or pay” type of drilling clause, gaye 
considerable relief to the lessee from the standpoint ofa long period 
of rent paying. ‘The lessee could drill or pay, at his option, within the 
definite term. If he did neither, the lease terminated at the end of the 
definite term; but, if he produced oil or gas within the term and at 
the end thereof, he could extend the lease beyond it for the pro. 
ducing life of the property. There still remained, of course, the obliga. 
tion to pay rent in lieu of drilling, at the option of the lessor, for the 
entire period of the definite term, even though the land was known to. 
be barren of oil or gas. To escape from the burden of paying rent 
after it had become apparent that the land was unprofitable for oil and 
gas, the lessees made two changes in the drilling clause. One of these 


option at any time the premises proved unprofitable for oil and gas 


purposes.*4 The same result was accomplished by the use of the “un- 
(1899) 194 Pa. 72, 45 A. 54; Core 
v. New York Petroleum Co. (19903) 
52 W. Va. 276, 438 S. H. 128; Lowth- 
er Oil Co. v. Guifey, 29103)" 52) W. 
Va. 88, 43 S. H. 101; Peterson v. 
Hall (1905) 57 W. Va. 535, 50 S. 
E. 603; Ammons v. South Penn Oil 
Oko, (lV) 207 wy, Wei, sl), Bis Se 
E. 1004; Harris v. Cobb (1901) 49 
W. Va. 350, 38 S. EB. 559; Lawson 
v. Kirchner (1901) 50 W. Va. 344, 
40 S. E. 344; McGraw Oil & Gas 
Co. v. Kennedy (1909) 65 W. Va. 
BO, G4 Sa i MO eeziSniaa ie eAG IGN: 
S$.) 959; Barnsdall v. Boley (C. C. 
1902) 119 FE. 191; HIlk*Fork Oi] & 
Gas Co. v. Jennings (C. C. 1898) 84 
F, 839; Foster v. Elk Fork Oil & 
(CEI (COs (CAUSE) EM) 1m), all7/sh, 33% (C(O. 
A. 560; Evans v. Consumers’ Gas 
Trust Con (unde W891) 2 OM NeeEe sos. 
31 L. R. A. 678; Breckenridge v. 


Service (1902) 30 Ind. App. 174 
65 N. E. 757; Indiana Natural Gas 
& Oil Co. v. Pierce (1903) 34 Ind 
App. 523, 68 N. E. 691; Chaney y 
Ohio & Indiana Oil Co. (1904) 32 


493, 74 N. BE. 538; 
Mill Co. v. Gas Supply & Mining Co 


western Ohio Natural Gas Co. ¥ 
Tiffin (1899) 59 Ohio St. 420;008 
ING EE ine er 
(1901) 65 Ohio St. 17, 60) New 
99:2; 
(1904) 69 Ohio St. 514, 69 N. B 
984; Northwestern Ohio Nat ral 
Gas Co. v. Ullery (1903) 68 Ohio 


Parrott (1896) 15 Ind. App. 411, 
44 N. E. 66; Indianapolis Gas Co. 
v. Deters (1896) 15 Ind: App, 475, 
44 N, E. 549; Doxey’s Estate v. 


St. 259, 67 N. HB. 494; 
v. Sun Oil Co. (1903) 68 Ohio St 
488, 67 N. EH. 1069. 

*1 See sections 105 and 106. 
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rilling clause. By this clause the lessee was able to do the same 
hat he had been doing under the drill or pay lease before the de- 
in Galey v. Kellerman; *? that is, he could drill within the lim- 
me given for exploration, but, if he did not drill within that time 
ase terminated, unless he kept it alive by the payment of rent. 
~ was no obligation to pay rent.”* 


ease with a habendum clause, consisting of a short definite term 


the addition of the “thereafter” clause, with a drilling clause of 
Irill or pay” plus the “surrender” clause, or with a drilling clause 
= “unless” type, became the predominant type of lease for oil and 
1 the ’90’s, and has continued so up to the present time.** 


-aley v. Kellerman (1889) 123 
91,16 A. 474. 
ee section 109. 
»nily the earlier cases are cited. 
vy of the leases were made in 
S0’s, but most of them after 
Glasgow v. Chartiers Oil Co. 
4+) 152 Pa. 48, 25 A. 232; Mid- 
Gas Co. v. Jefferson County Gas 
512) 237 Pa. 602, 85 A. 853; 
nas V. Hukill (1890) 34 W. Va. 
12 S. BE. 522; Steelsmith v. 
an (1898) 45 W. Va. 27, 29 
978, 44 L. R. A. 107; Eclipse 
0. Vv. South Penn Oil Co. (1899) 


“2 Va. 84, 34 S. B. 923; Trees 
slipse Oil Co. (1899) 47 W. 
my, 34 S. BH. 9383; Friend v. 


my (1903) 52 W. Va..53, 48 
114; Lowther Oil Co. v. Mil- 
ibley Oil Co. (1903) 53 W. Va. 
44 S. BE. 433, 97 Am. St. Rep. 
; Rymer v. South Penn Oil Co. 
oe 54 W. Va. 530, 46 S. EH. 
Gartland v. Hickman (1904) 
jm Va. 75, 49 S. HB. 14, 67 L. 
. 694; Harness vy. Eastern Oil 
1901) 49 W. Va. 232, 38 S. E. 
Jennings v. Southern Carbon 
Hons) to W. Va. 215, 80 S. EB. 
Toothman vy. Courtney (1907) 
eva. 267, 58 S. H. 915; South 


Penn Oil Co. v. Snodgrass (1912) 
TA Wie Vos 208, 165.8. O61, 43. Tx 
R. A. (N.S. )848; Edmonds v. Moun- 
sey (1896) 15 Ind. App. 399, 44 N. 
E. 196; Bettman v. Shadle (1899) 
22 Ind: 542, 53 N. B. 662; Harris v. 
Ohio Oil Co. (1897) 57 Ohio St. 118, 
48 N. BE. 502; Brown vy. Fowler 
(1902) 65 Ohio St. 507, 63 N. HE. 
76; Armitage v. Mt. Sterling Oil 
& Gas Co. (1904) 80S. W. 177, 25 
Ky. Law Rep. 2262; Buffalo Valley 
Oil & Gas Co. v. Jones (1907) 75 
Kan. 18, 88 P. 537; Bellevue Gas 
& Oil Co. v. Pennel (1907) 76 Kan. 
785, 92 P. 1101; Howerton v. Kan- 
sas Natural Gas Co. (1910) 81 Kan. 
Bos, 206 Bi -27, 34 dx Be Ace GN. SS.) 
34; Collins v. Mt. Pleasant Oil & 
Gas Co, CISL) $b Kan: 483. 218 
P. 54,388 L. R. A. (N. 8S.) 134; Mon- 
fort v. Lanyon Zine Co. (1903) 67 
Kan. 310, 72 P. 784; Rawlings v. 
Arme! (1905) 70 Kan’ 778, 79 P. 
683; Finch v. Beyer (1915) 94 
Kan. 625, 146 BP. 1f4i= Smith. v- 
Guffey (1912) 202 F. 106, 120 C. C. 
A. 436; Goodson v. Vivian Oil Co. 
(1912) 129 La. 955, 57.So. 281; 
Busch-Everett Co. v. Vivian Oil Co. 
(1911) 128 La. 886, 55 So. 564; 
Witherspoon v. Staley (Tex. Civ. 


» 
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Sie, 


The shortening of the definite term, and the introduction of the 
“surrender” clause and the “unless” drilling clause, resulted in a leag, 
Oil and gas operators, however, were 
seemingly unsatisfied. ‘The pendulum had started swinging in thei 
direction, and they were reluctant to stop its progress. 
term lease, the period of exploration was limited. ‘They now sough 


eminently fair to both parties. 


pact, their heirs and assigns, on the bollosea: conden 


clause or the ‘ 


the lease indefinitely by the payment of delay rental. 


tinue thereafter as long as it was produced from the land in paying 


quantities. This form of lease 
App. 1911) 138 S. W. 1191; Owens 

»v. Corsicana Petroleum Co. (Tex. 
Civ. App. 1914) 169 S. W. 192. 

In a few cases are found leases 
for a short definite term, to be con- 
tinued thereafter by production in 
paying quantities, but which place 
a limit beyond which the lease can- 
not be continued by production. 

In Huggins v. Daley (1900) 99 F. 
60:6, 40 C.-C. A. 12, AS que Re Ac 3.210) 
a lease made in 1897 was limited to 
continue ‘“‘for the term of five years 
from the date thereof, and as much 
longer as oil or gas is found in pay- 
ing quantities thereon, not exceed- 
ing the term of thirty-five years 
from the date thereof.” 

See, also, Brown vy. Fowler (1902) 
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The no term lease 


‘unless” see: was used, so that the lessee could extend 


Under the short 


99 25 


It was likewise 


65 Ohio St. 507, 63 N. BE. 76; A 
gheny Oil Co. v. Snyder a 
ke 764, 45°10. ©. AL 1604s 
Pine Creek Oil Co. (1913) 40 
Tis, BEBH 1277 aba )e 


25 Lowther Oil Co. vy. 


no term lease provides for its con- 
tinuance from discovery in paying 
quantities as long as oil or gas are 
produced in paying quantities, 1 
some jurisdictions, particularly ™ 
Louisiana, are found leases of the 
no term type which fix a definite 


Gray y. Spring (1911) 129 La. 345 


as early as 1895.?7 


“on of the courts. 


THE NO TERM LEASE 
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sylvania, but came into general use in West Virginia, Indiana, and 


}e advantages, however, which lessees may have designed to se- 
by this sort of a lease, were short-lived, because of the inter- 
One line of decisions held that, because the 


did not fix a time beyond which the lessee could not delay ac- 
development and the payment of royalties, the alleged considera- 


we 305, Ann. Cas. 1913B, 372 
‘e dated 1901); Brown vy. Pro- 
cs’ Oil Co. (1904) 134 La. 672, 
-o. 674; Caddo Oil & Mining 
wv. Producers’ Oil Co. (1914) 
La. 701, 64 So. 684. 
Harris v. Michael (1912) 70 W. 
356, 73 S. E. 934 (lease dated 
yy; Weaver v. Akin (1900) 
7, Va. 456, 37 S. E. 600; Thaw 
affney (1914) 75 W. Va. 229, 83 
983, 3 A. L. R. 495; Johnson 
-mstrong (1917) 81 W. Va. 399, 
>. E. 753; Wilson v. Reserve 
Co. (1916) 78 W. Va. 329, 88 
21075; Columbian Oil Co. v. 
e (1895) 13 Ind. App. 680, 42 
. 234; Brooks v. Kunkle (1900) 
Ind. App. 624, 57 N. EB. 260 
se dated 1897); Heller v. Dailey 
1B) 28 Ind. App. 655, 63 N. HB. 
(lease dated 1896); Gadbury 
hio & Indiana Consolidated Nat- 
Gas Co. (1903) 162 Ind. 9, 67 
y 259, 62 L. R. A. 895 (lease 
d 1895); Carr v. Huntington 
it & Fuel Co. (1904) 33 Ind. 
.1, 70 N. BE. 552 (lease dated 
3); Manhattan Oil Co. v. Car- 
(1905) 164 Ind. 526, 73 N. E. 
{; Logansport & W. V. Gas Co. 
eegar (1905) 165 Ind. 1, 74 N. 
500 (lease dated 1895); New 
rican Oil & Mining Co. v. Troyer 
)6) 166 Ind. 402, 76 N. B. 253 
se dated 1899); Logansport & 
V. Gas Co. v. Null (1905) 36 


Ind. App. 503, 76 N. E. 125 (lease 
dated 1889); Zeigler v. Dailey 
(1906) 37 Ind. App. 240, 76 N. E. 
819 (lease dated 1895); Puritan 
Oil Co, v. Myers (1907) 39 Ind. 
App. 695, 80 N. E. 851 (lease dated 
1903); Dickey v. Coffeyville Vitri- 
fied Brick & Tile Co. (1904) 69 
Kan. 106, 70 P. 398 (lease dated 
1901); Van Etten v. Kelly (1902) 
66 Ohio St. 605, 64 N. E. 560 (lease 
dated 1896); Central Ohio Natural 
Gas & Fuel Co. v. Eckert (1904) 70 
Ohio St, 127, 71 N. EB. 281 (lease 
dated 1894); Vendocia Oil & Gas 
Co. v. Robinson (1905) 71 Ohio St. 
302, 73 N. BE. 222, 104 Am. St. Rep. 
773, 2 Ann. Cas. 444 (lease dated 
1901); National Oil & Pipe Line Co. 
v. Teel (Tex. Civ. App. 1902) 67S. 
W. 545; National Oil Pipe Line Co. 
v. Teel (1902) 95 Tex. 586, 68 S. 
W. 979 (lease dated 1889); Hodges 
v. Brice (1903) 32 Tex. Civ. App. 
358, 74 S. W. 590 (lease dated 
1901); Frank Oil Co. v. Belleview 
Gas & Oil Co. (1911) 29 Okl. 719, 
129 PB: 260, 43 E.R. A, GN.S:) 487 
(lease dated 1906); Young v. Mc- 
Illhenny (Ky. 1909) 116 S. W. 728 
(lease dated 1901); People’s Gas 
Co. v. Dean (1901) 193 F. 938, 113 
Cc. C. A. 566 (lease dated 1900); 
Federal Oil Co. v. Western Oil Co. 
(Cc. C. 1902) 112 F. 373 (lease dat- 
ed 1901). 
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tion for the lease, it was unenforceable against the lessor because of its 
unfairness.?8 But other courts held that the lease was not bad for up 
fairness to the lessor, because they read into it an implied condition te 
the effect that the lessee could not indefinitely postpone development by 
the payment of delay rentals, but was under a duty to drill upon the prem 
ises within a CoP OIDS time, and if he failed to do so the Jessoq could. 


delay rental.3° In effect this lease is little different from the short 
term lease with “thereafter” clause. 


28 Federal Oil Co. v. Western Oil 164 Ind. 563, 74 N. E. 7; Consum 
Co. (C. C. 1902) 112 F. 373, affirm- ers’ Gas Trust Co. v. Ink (1904) 163, 
ed (C. C. A. 1902) 121 F. 674; Ind. 174, 71 N. BE. 477; Consuniem 
National Oil & Pipe Line Co. v. Gas Trust Co. v. Worth (1904) 163 
Teel (Tex. Civ. App. 1902) 67S. W. Ind. 141, 71 N. HE. 489; Indiana 
545. Natural Gas Co. v. Beales (1906) 

29 Logansport & W. V. Gas Co. v. 166 Ind. 684, 76 N. EH. 520; Ameri 
Seegar (1905) 165 Ind. 1,°74 N. E. can Window Glass Co. v. Indiana 
500; New American Oil & Gas Min- Natural Gas Co. (1906) 37 Ind. App 
ing Co. v. Troyer (1906) 166 Ind. 439, 76 N. E. 1006; Wilson v. Re 
402, 76 N. E. 253; Puritan Oil Co. serve Gas Co. (1916) 78 W. Va. 329 
v. Myers (1907) 39 Ind. App. 695, 88 S. HE. 1075; Johnson y. Arm 
80 N. E. 851; Gadbury v. Ohio & strong (1918) 81 W. Va. 399, 9458. 
Indiana Natural Gas Co. (1903) 162 E. 753; Campbell v. Rock Oil Co 
IHC QR GC ING WE AY, GA Ibs Ik NG (COR AN UO) ast 78) Thal 
895; Consumers’ Gas Trust Co, v. 30 Mound City Brick & Gas Co. ¥ 
Crystal Window Gas Co. (1904) 163 Goodspeed Gas & Oil Co. (1910) 88 
Ind. 190, 70 N. E. 366; Consumers’ Kan. 136, 109 P. 1002; Rose ¥ 
Gas Trust Co. v. Howard (1904) Lanyon Zine Co. (1903) 68 Kam 
163 Ind. 170, 71 N. E. 493; New 126, 74 P. 625; Brewster v. Lanyon 
American Oil Co. v. Wolff (1906) Zine Co. (1905) 140 F. 801, 72 0 
166 Ind. 704, 76 N. E. 255; La OC. <A. 213; Griffin v. Bell (Tex. oh 
Fayette Gas Co, vy. Kelsay (1905) App. 1918) 202 S. W. 1034. 
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Lease for a fixed term and as long thereafter as oil or gas are 
produced in paying quantities or rental paid 


second type of lease, by which lessees may have designed to keep 
ease alive for an indefinite period by the payment of delay rental in 
of development of the premises by drilling wells, came into general 


about 1890.%4 


Western Pa. Gas Co. v. George 
24) 161 Pa. 47, 28 A. 1004 
se dated 1890); Leatherman v. 
er (1892) 151 Pa. 646, 25 A. 
(lease dated 1890); Riddle v. 
6én (1892) 147 Pa. 30, 23 A. 
(lease dated 1889); Liggett v. 
@ (2893) 159 Pa. 350, 28 A. 
(lease dated 1889); Summer- 
» v. Apollo Gas Co. (1904) 207 
834, 56 A. 876 (lease dated 
5); Barnsdall v. Bradford Gas 
€1909) 225 Pa. 338, 74 A. 207, 
u.R. A. (N. S.) 614 (lease dated 
4); Burgan vy. South Penn Oil 
(1914) 243 Pa. 128, 89 A. 823 
se dated 1894); Schaupp v. 
=ill (1890) 34 W. Va. 375, 12 
". 501 (lease dated 1885); Pyle 
fenderson (1909) 65 W. Va. 39, 
S. E. 762 (lease dated 1897); 
=man v. Harness (1896) 42 W. 
Boo. 26 8. B. 271, 36 L. R. A. 
; Eastern Oil Co. v. Coulehan 
09) 65 W. Va. 531, 64S. E. 836 
use dated 1901); American Win- 
- Glass Co. v. Williams (1903) 
Ind. App. 685, 66 N. HB. 912 
use dated 1890); Indiana Nat- 
i Gas Co. v. Grainger (1904) 33 
. App. 559, 70 N. E. 395 (lease 
2d 1888); Consumers’ Gas Trust 
v. Ink (1904) 163 Ind. 174, 71 
1. 477 (lease dated 1897); Con- 
ers’ Gas Trust Co. v. Worth 
04) 163 Ind. 141, 71 N. E. 489 


A typical habendum clause of a lease of this sort 


(lease dated 1897); Consumers’ 
Gas Trust Co. v. Howard (1904) 
163 Ind. 170, 71 N. E. 493 (lease 
dated 1897; Lafayette Gas Co. v. 
Kelsay (1905) 164 Ind. 563, 74 N. 
E. 7 (lease dated 1897); Indiana 
Natural Gas Co. vy. Beales (Ind. App. 
1905) 74 N. BE. 5651; Id. (1905) 166 
Ind. 684, 76 N. EB. 520; American 
Window Glass Co. v. Indiana Natural . 
Gas & Oil Co. (1906) 37 Ind. App. 
439, 76 N. E. 1006 (lease dated 
1888); Dill v. Fraze (Ind. App. 
1906) 77 N. E. 1147 (lease dated 
1903); Id. (1907) 169 Ind. 53, 79 N. 
BE, 971; Erie Crawford Oil Co. v. 
Meeks (1907) 40 Ind. App. 156, 81 
N. E. 518 (lease dated 1901); Rob- 
erts v. Fort Wayne Gas Co. (1907) 
40 Ind. App. 528, 82 N. HE. 558 
(lease dated 1902); Risch v. Burch 
(1911) 175 Ind. 621, 95 N. H. 123 
(lease dated 1909); Butcher v. 
Greene (1912) 50 Ind. App. 692, 98 
N. E. 876 (lease dated 1903); 
Campbell v. Smith (1913) 180 Ind. 
159, 101 N. E. 89; Campbell v.. 
Rock Oi! ‘Co. (i907) for EH. 190, 
80 C. C. A. 467; Fowler v. Del- 
eplain (1909) 79 Ohio St. 279, 87 
IN, BL 260; 22 i. R. A] GN2S.) 1005 
Ward vy. Tripple State Natural Gas. 
& OiCo, (1909) tel Ky. 711; Ls 
S. W. 819 (lease dated 1900); 
Pittsburg Vitrified Paving & Build- 
ing Brick Co. v. Bailey (1907) 76. 
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stroy that provision by another permitting the lease to run indefinitely 
by the payment of a nominal delay rental. When the question was pre- 
sented to the courts, they uniformly held that the rental referred to. 


conclusion on a construction of the lease as a whole, holding that it was 
not at liberty to substitute the word “and” for “or,” which would make 
the “or rental paid” clause plainly refer to rent the lessee is entitled to 
receive after development.*> In West Virginia and Indiana, however 


Kan. 42, 90 P. 803, 12 Ti, R. A. (N. vy. Harness (1896) 42 W. Va. 488 
S.) 745 (lease dated 1902); Moore 26 S. BH. 271, 36 L. R. A. 566. 


v. Sawyer (C. C. 1909) 167 EF. 826 
(lease dated 1906). 

32 Western Pa. Gas Co. v. George 
(1894) 161 Pa. 47, 28 A. 1004. 

33 See section 81, supra. 

34 Western Pennsylvania Gas Co. 
v. George (1894) 161 Pa. 47, 28 
A. 1004; American Window Glass 
Co. v. Williams (1903) 30 Ind. App. 
685, 66 N. H. 912; Indiana Natural 
Gas & Oil Co. v. Grainger (1904) 33 
Ind. 559, 70 N. BE. 395; American 
Window Glass Co. v. Indiana Nat- 
ural Gas & Oil Co. (1906) 87 Ind. 
App. 439, 76 N. E. 1006; Bettman 


35 “In other words, it claims to 
have the right, on payment of this 
comparatively insignificant renta 
penalty, to postpone indefinitely a 
operations for the development of 
the property, and thus defeat the 
expressed purpose of the parties 
and render inoperative the princi 
pal covenants of its assignor. This 
is an extraordinary claim, and is 
based upon a construction which 
makes the lease a mere option, ant 


it. The five words relied on to ae 
complish this result are found in and 


the contract.38 


de the habendum clause of the 
ent. The learned judge of 
Ommon pleas thought these 
did not warrant the construc- 
-ontended for, and that they 
applicable only to the definite 
f two years within which it 
wanifestly intended by the par- 
aat the property should be de- 
ead. He therefore held that the 
of the lessee and his suc- 
~ to complete a well upon the 
ses within that term enabled 
sor to terminate the lease 
the expiration of it and in this 
jision we concur. * * * The 
Lry and essential condition to 
rxtension of the lease after the 
of two years from its date was 
nding of oil or gas in paying 
-ities within that time, and the 
dary condition was that the 
-eserved for the oil or gas found 
d be paid in conformity with 
sovenants in relation thereto. 
» were at liberty to substitute 
* for “or” in the concluding 
s of the habendum clause, as 
light well do if we were con- 
ng a will or a statute, there 
1 be no room or basis for the 
lant’s contention, because up- 
ch substitution the rental men- 
d therein would plainly refer 
at which the lessor would be 
ed to receive after the develop- 
of the property, and while oil 
s was found thereon in paying 
tities. But fortunately the 
as written fairly admits of a 
ruction which gives effect to 
' its provisions, and to the in- 
mn of the contracting parties.”’ 


$uM.OIL & GAas—19 
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urts went farther and made the substitution of words in construc- 


Western Pennsylvania Gas Co. vy. 
George (1894) 161 Pa. 47, 28 A. 
1004. 

36 “Here are a landowner and an 
oil producer negotiating a lease. A 
term of only two years is fixed; but 
plainly that is only the period for 
completing a well. Ifa good one is 
obtained, the operator wants longer 
time, and he inserts a clause extend- 
ing the term as long as oil or gas 
is produced in paying quantities; 
but the lessor wants the lease con- 
tinued only upon condition that his 
share of oil and gas rent be paid, 
and he means to have a clause 
which provides a continuance of the 
lease as long as both oil is produced 
and his rent paid. It is unreasona- 
ble to suppose he would continue 
the lease, and omit a guaranty of 
his rent; that he would agree to 
continue without a guaranty of 
prompt payment. Here is a clause 
annexed to the clause continuing the 
lease which will insure the rent, if 
we give the word ‘or’ the meaning 
of ‘and.’ Words must serve the in- 
tention in the construction of con- 
tracts. * * * These words ‘or 
and ‘and’ are often used so inexactly 
that the one will be read as if the 
other had been used, to serve the 
plain intent. It is done in the con- 
struction of wills, * * * and in 
the construction of statutes; and if 
the word of a wise legislative as- 
sembly must yield to intention, why 
not the word of two men not so 
learned and exact? The intention 
is the question in all of these cases. 
Bish. Cont. § 383, says it can be 
done in the construction of con- 


290 


facturing purposes or rental paid.3? 


tracts,  *) *) * VAnds notes that 
clause providing that a failure to 
make payments after that shall for- 
feit the lease, as they would not 
likely provide a forfeiture for non- 
payment after expiration of that 
term, aS none was needed. This 
goes to show that these payments 
are not rentals, but compensation 
only for delay within the two years.’’ 
Bettman v. Harness (1896) 42 W. 
Was d3a5 AAO Ss 18, Zl, BG IW, 18, UN. 
566. 

“Tt will be noticed that the leases 
under which the appellee is claim- 
ing gave to it certain expressed 
rights ‘for a term of 12 years and 
so long thereafter as petroleum, gas, 
or mineral substances can be pro- 


cured in paying quantities, or the . 


payments hereinafter provided for 
are made according to the terms 
and conditions attaching thereto.’ 
This language is said to be am- 
biguous and uncertain as to mean- 
ing. This is true, but the ambiguity 
is caused by the use of the word 
or,’ instead of ‘and,’ thereby sub- 
joining the stipulation, ‘the pay- 
ments hereinafter,’ etc., as an alter- 
native. This was not the intention 
of the parties. It would be unrea- 
sonable to suppose that in one 
breath they would be so careful in 
fixing the time when the leases were 
to expire, and in the next undo it 
all by stipulating for a nominal 


‘ 
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In some of these leases the lease 


annual payment to run indefinitely 
To our minds the language of the 


lay; but, in case lessee should in 
the meantime explore such land and 
procure the granted product in pay- 
ing quantities, while this condition 
existed the lease would continue, al 
though it may go beyond the limit 
of the 12-year period. * * 
Therefore, in our opinion, had the 
landowners, at the end of the 12 
year term, notified appellee that 
they would not receive any further 


Kibbey (1893) 135 Ind. 357, 35 N 
EH. 392. In this case the lease 
made in 1889 was limited to termi 
nate “‘whenever natural gas ceases 


Sum.Orn & GAs 


TERM OF THE MODERN LEASE 291 


to terminate when gas ceased to be used for manufacturing purpos- 
1a particular county. The rental referred to here was without 
ot a ground rent, or gas well rent, and had no reference to delay 
. This form of lease seems not to have been used elsewhere. 


§ 84. Term of the modern lease 


-fter the litigation instigated by the “no term” lease and the “or 
al paid” clause, the oil and gas industry seems to have tacitly settled 
the short definite term lease, with a “thereafter” clause permitting 
snsion for the producing life of the property, as the type best adapt- 
co the needs of the business and most likely under all situations to 
Eair as between the parties. The definite term usually ranges from 
to ten years, depending upon the proven or unproven character of 
land for oil and gas at the time of the making the lease. ‘The 
sreafter” clause, providing for the extension of the lease by produc- 
1 or production in paying quantities, as construed by the courts, is 
fair to the lessee under all circumstances, and further changes have 
n ingrafted upon it. These changes will be discussed in a later sec- 
1.38 ) 
\. lease of another type as to duration has had considerable use in 
te fields. This lease is really a modification of the original “no term” 
se to meet the objection of the courts that the lessee be not permitted 
indefinitely postpone development by the payment of delay rental. 
e objection is obviated by fixing a time, usually five years, beyond 
ich the lessee cannot extend the lease by the payment of delay rental, 
| providing that, if oil or gas are not found in paying quantities with- 


be used generally for manufac- purposes.” Diamond Plate-Glass 
ing purposes, or whenever the Co. v. Curless (1899) 22 Ind. App. 
ond party, his heirs or assigns, 346, 52 N. BE. 782; Diamond Plate 
ll fail to pay or tender the rental Glass Co. v. Echelbarger (1899) 24 
ce herein agreed upon within 60 Ind. App. 124, 55 N. E. 233; Moon 
‘s of the date of its becoming vy. Pittsburgh Plate Glass Co. (1900) 
.’ The rent here referred to 24 Ind. App. 34,56 N. E.108; Han- 
; an annual rental of fifty dollars cock v. Diamond Plate Glass Co. 
h year for each gas well drilled (1905) 37 Ind. App. 351, 75 N. E. 
ich produces gas in paying quan- 659. 

es sufficient for manufacturing 88 See section 97, 
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in this time, the lease shall terminate. Stch a lease provides that, if 
oil or gas are found within this limited period, the lease may continue 
as long as they are produced in paying quantities.3® Such lease in ef. 
fect, if not in form, seems little different than the short term lease with 
“thereafter” clause. 
Whether the lease, in respect to duration, is of the definite term with 
“thereafter clause,” or of the modified ‘“‘no term” type just referred to 
the drilling clause used is either of the “drill or pay” or the “unless? 
type. A “surrender” clause is almost invariably used with the “drill or 
pay” clause, and sometimes with the “unless” clause. The modern 
lease, then, regardless of the type of above-mentioned habendum or 
drilling clause, is divided as to duration into two parts, the definite 
term, commonly called the exploratory period, and the indefinite term, 
beyond the exploratory period, for which the lease may be extended by 
production. ‘This difference is to be noted, however, that in the definite 
term lease with “thereafter” clause the definite term exists by express 
limitation in the lease, while in the “no term” lease such is not the case 
In either lease, however, the lessee is always under a liability that the 
lessor may forfeit if he does not drill or pay delay rental. The lessor is 
also under a liability that the lessee may terminate the lease by exercise 
of his power of surrender, or mere failure to pay rent where the “un 
less” drilling clause is used: These possible methods of termination of 


the lease must not be overlooked in considering generally the question 
of duration, although they are not strictly a’ part of the habendum 
clause. Most of the problems respecting duration under the modern 
lease have to do with the provisions for the extension of the lease be- 
yond the fixed term or exploratory period. 


§ 85. Production necessary to extend the lease beyond the explora 
: tory period 


The evident and only purposes of the “thereafter” clause of an oil 
and gas lease are, first, to prescribe conditions of fact which must exist 
within or at the end of the exploratory period of the lease, upon which 
the lease may be continued beyond the definite term; and, second, to 


39 See cases cited in note 30, § 81, supra. 
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-cribe conditions which must exist after the end of the exploratory 
vod, upon which the lease may continue indefinitely. Since the lessee 
re active agency through which these conditions of fact must be 
sed to exist, it must be determined from this clause what acts are 
tired of the lessee within the exploratory period to effect a continu- 
= of the lease beyond that period, as well as what acts are required of 
., in the event it is so continued, to keep it alive thereafter. ‘There 

decided lack of uniformity of expression in the “thereafter” clause 
‘ound in the leases. It may provide for the continuance of the lease 
=r the exploratory period as long as oil or gas are “found,” “discov- 
d,” “produced,” or “obtained” from the land, using these words sin- 
or in combination; and again there may be, and generally is, the add- 
“equirement that the finding, obtaining, discovering, or producing be 
paying quantities. It will be at once noticed that the “thereafter” 
ise does not expressly prescribe the acts to be done by the lessee 
hin the exploratory period to extend the lease beyond it. Likewise 
S at once apparent that the action denoted by the words “finding” 
i “discovering,” on the one hand, and “obtaining” and “producing,” 
the other hand, is very different. This difficulty has, however, been 
‘ated in a number of decisions, which have held that as here used 
words “found” and “discovered” mean the same as “obtained” and 
-oduced.”’ 4° But this interpretation of language merely makes the 
yendum say that the lease shall continue thereafter as long as oil or 
; are produced in some quantity. Thereafter refers to the end of the 
inite term.44 The question here is: What must the lessee do before 


©Smith v. Hickman (1900) 14 
Super. Ct. 46; Northwestern 
io Natural Gas Co. v. Tiffin (1899) 
Ohio St. 420, 54 N. BE. 77; Union 
“= & Oil Co. v. Adkins (C. C. A. 
22) 278 F. 854; South Penn Oil 
_y. Snodgrass (1912) 71 W. Va. 
76 S. W. 961, 48 L. R.A. (N. 

848. In Murdock-West Co. Vv. 
can (1904) 69 Ohio St. 514, 69 
BE. 984, the court said: ‘In or- 
- to continue their lease beyond 
. stipulated time, it was necessa- 
for the lesyees to find oil in pay- 
‘ quantities. For this purpose it 


was not sufficient to complete a well 
having some indications of oil, or a 
well which might be developed into 
a producing well producing oil in 
paying quantities, but the lessees 
must actually find oil in’ paying 
quantities, and this is the same as 
obtaining or producing it in paying 
quantities.” 

41 This is true in the definite term 
lease with thereafter clause, but not 
in the ‘‘no term’’ lease, where ‘“‘there- 
after’ refers to the date of discov- 
ery or production. : 
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the end of the fixed term? If the state of facts necessary for the con- 
tinuance of the life of the lease beyond the exploratory period is pro- 
duction in some quantity, it seems that the only logical deduction as to 
the act required of the lessee for the extension of the lease beyond th 
definite term is that he be engaged in production of oil or gas from the 
land, in some quantity, before and at the end of the definite term. If he 
is not so acting at that time, the lease ends by its own terms, and cer- 


tainly has no basis of renewed life, if production is accomplished a day 
Such is the rule established by the great weight of au- 
thority,** although it is subject to qualifications, as will appear in the 


or a year later. 


following sections. 


42 Shellar v. Shivers (1895) 171 
Pa. 569, 33 A. 95; Double v. Union 
Light & Heat Co. (1896) 172 Pa. 
388, 33 A. 694; Western Pa. Gas 
Co. v. George (1894) 161 Pa. 47, 
28 A. 1004; Riddle v. Mellon (1892) 
ANE VERE 05 Yas NG eile leeybivoy bie 475 
Russell “(USob)) WG Was e2si, oul 
570; Cassell v. Crothers (1899) 193 
Pa. 359, 44 A. 446; Young v. Forest 
Oil Co. (1899) 194 Pa. 243, 45 A. 
121; Smith v. Hickman (1900) 14 
Pa. Super. Ct. 46, Miller v. Balfour 
(1890) 138 Pa. 183, 22 A. 86; Sum- 
merville v. Apollo Gas Co. (1904) 
207 Pa. 334, 56 A. 876; Haton v. 
Allegany Gas Co. (1890) 122 N. Y. 
406, 25 Ne HH. 98d Conidine, sv. 
Krandusky (1908) 127 App. Div. 
Tityaly, LIP) Af MES Sh; ANSTS Mbalonoolest Ve VShE 
kill (1890) 34 W. Va. 385, 12 S. B. 
522; Bettman v. Harness (1896) 42 
Wr Va. 43:3, 26S. He Zale Sioa. ay. cAN 
566; McGraw Oil & Gas Co. v. Ken- 
nedy (1909) 65 W. Va. 595, 64 S. 
BW UO2%, 218) Ta. a. AS (Ne Samo Dos 
Barbour, Stedman & Co. v. Tomp- 
kins iCUonT)) Sil Wie Via. aliGe gions 
BE. 1038, L. R. A. 1918B, 365; Mil- 
ler v. Vandergrift (1892) 30 Ohio 
Cir. Ct. R. 730; North Western Ohio 
Natural Gas Co. v. Whitacre (1892) 


_S. W. 515; Enfield v. Woods (1923 


30 Ohio Cir. Ct. R. 737; Northwest- 
ern Ohio Natural Gas Co. v. Tiffin 
(1899) 59 Ohio St. 420, 54 N. & 
77; Stahl v. Van Vleck (1895) 53 
Ohio St. 136, 41 N. E. 35; Detlor 
v. Holland (1898) 57 Ohio St. 492, 
49 N. E. 690, 40 L. R. A. 266; Mure 
dock-West Co. v. Logan (1904) 69 
Ohio St. 514, 69 N. BE, 984; Brown 
v. Fowler (1902) 65 Ohio St. 507, 
63 N. E. 76; Simon vy. Northwestern 
Ohio Gas Co. (1896) 12 Ohio Cir. 
Ct. R. 170; Indiana Natural Gas & 
Oil Co. v. Beales (1905) 166 Ind 
684, 76 N. EB. 520; American Win 
dow Glass Co. v. Indiana Natural 
Gas Co. (1906) 37 Ind. App. 489, 
76 N. H. 1006; American Window 
Glass Co. v. Williams (1903) 30 
Ind. App. 685, 66 N. E. 912; Chaney 
v. Ohio & Indiana Oil Co, (1904) 
32 Ind. App. 193, 69 N. E. 4773 
Indiana Natural Gas Co. vy. Pierce 
(1903) 34 Ind. App. 523, 68 N. Be 
691; Hazel Green & Oil Co. vy. Col- 
lier (1908) 180 Ky. 132, 110 Sia 
343; Hughes v. Busseyville Oil & 


UO}8, key, S28, 248 1S] Wee sacs 
v. Ulrey (1908) 233 Dl, 56, 84 N. 
E. 46; Gillespie v. Ohio Oil CoO 


Sactory quantities." 
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§ 86. Duration of the lease after the definite term 


the lessee, by producing oil or gas within or at the end of the def- 

erm, has satisfied the contingency upon which the lease is to con- 
beyond that term, the plain intent of the “thereafter” clause is that 
ase shall continue as long as oil or gas is produced from the land in 
From this it is clearly implied that, should 


production cease, the lease is at an end. If thereafter the lessee 
mue in possession, his relation with the lessor is that of a tenant at 
/and may be terminated by either party on notice. 


3) 260 Ill. 169, 102 N. EB. 1043; 
wvin v. Blue Stem Oil Co. (1920) 
‘Kan. 848, 189 P. 920; Ash 
e Lime & Portland Cement Co. 
aanute Brick & Tile Co. (1917) 
Kan. 547, 164 P. 1087; Buffalo 
ay Oil & Gas Co. v. Jones (1907) 
am 18; 88 P. b37; Coallins v. 
Pleasant Oil & Gas Co. (1911) 
“an, 483, 118 P., 54, 38 L. R. A. 
S.) 134; Perkins v. Sanders 
sb) 109 Kan. 372, 198 P. 954; 
<e v. Guif Refining Co. (1910) 
La. 592, 53 So. 874; Foster v. 
Fork Oil & Gas Co. (1898) 90 
78, 32 C. C. A. 560; Barnsdall 
@ey (C. C. 1902) 119 F. 191; 
m Gas & Oil Co. v. Adkins (C. 
.1922) 278 F. 854; Humphreys 
‘letcher (1922) 27 N. M. 639, 
P. 70; Strange v. Hicks (1920) 
wer &, £88 P. 347; Anthis v. 
ivan Oil & Gas Co. (1922) 83 
86, 203 P. 187; Parks v. Sinai 
& Gas Co. (1921) 83 OKl. 295, 
P. 517; McLean v. Kishi (Tex. 
App. 1975) 173 S. W. 602; 
is Pacific Coal & Oil Co. v. Bruce 


(Tex. Civ. App. 1921) 233 S. W. 
535. But see Texas Pacific Coal & 
Oil Co. v. Bratton (Tex. Civ. App. 
1921) 239 S. W. 688; South Penn 
Oil Co. v. Snodgrass (1912) 71 W. 
Va. 438, 76 S. BH. S61, 43 L. R. A, 
(N. S.) 848; Eastern Oil Co. v. 
Coulehan (1909) 65 W. Va. 531, 
64 S. E. 836; Ohio Fuel Oil Co. v. 
Greenleaf (1919) 84 W. Va. 67, 99 
S. BE. 274. 

43 “This clause means that the 
term of the lease is limited to two 
years, but that, if within the two 
years oil or gas shall be found, then 
the lease shall run as much longer 
thereafter as oil or gas shall be 
found in paying quantities; but if 
no oil or gas shall be found within 
the two years, the lease shall, at the 
end of the two years, terminate, not 
by forfeiture, but by expiration of 
the term.’’ Brown vy. Fowler (1902) 
65 Ohio St. 507, 63 N. EH. 76. See, 
also, cases cited in note 42, supra. 

44 Cassell v. Crothers (1899) 193 
Pa. 359, 44 A. 446. 
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§ 87. Production, to extend lease, must be by lessee or his assign, 


The habendum clauses of leases usually provide that the discovery ang 
production of oil or gas on the demised premises, to continue the life of 
the lease beyond the fixed term, must be by the lessee or his assigns 
But in absence of such a clause a production of oil or gas from the 
premises by another, without the lessee’s assent and against his 
will not extend the lease beyond the definite term.*® 


rat] 
Vil 


courts hold that the lessee may extend the lease for all of the various 
tracts beyond the exploratory period by satisfactory production from 
one tract ;# or where the lease is of a single tract, but a part of it later 
assigned by the lessee, production within the exploratory period on the 


assigned portion will extend the lease as to the unassigned lands.** 


45 “Did the finding of oil by some 
one else (by Hukill under the elder 
lease) definitely or indefinitely pro- 
long their two year term as long as 
oil or gas should be found in pay- 
ing quantities? All that could be 
said is that it may have increased 
their supposed damages, but it did 
not bring to life their dead lease. 
I surely need not take time and 
space to show that the lease from 
Core to Ryall, which demised land 
for a term of two years to explore 
for oil, which he was to find at fur- 
thest within two years or quit, con- 
templated its extension by the find- 
ing of oil by Hukill without his help 
and against his will.’”’ Thomas y. 


Hukill (1890) 34 W. Va. 385, 12§ 
H. 522. 

46 Brewster v. Lanyon Zinc Co. 
(C. C. A. 1905) 140 BF. 801; Som 
Penn Oil Co. v. Snodgrass (1912) 71 
W. Va. 488, 76 S. EB. 961, 43 Doe 
A. (N. 8S.) 848; Lynch v. Dame 
(1917) 79 W. Va. 437, 92S. B. 421 
L. R. A. 1917F, 566; Naborsig 
Producers’ Oil Co. (1919) 140 La 
985, 74 So. 527, L. R. A. 19am 
1115. 

47 Ardis v. Texas Co. (1924) 
La. 790, 99 So. 600; Pierce OL 
Corporation vy. Schacht (1919) 7 
Okl. 101, 181 P. 731; Gypsy 
Co. v. Cover (1920) 78 Okl. 168 
139 PP. AO) TAL a. Rk. Ler 


CONDITION PRECEDENT TO EXTENSION BEYOND TERM 297 


Oil and gas not synonymous terms, as used in “thereafter” 
clause 


aere the provision for the continuance of the lease is conditioned 
ithe production of oil, the finding and production of gas within the 
'te term does not extend the lease.*® 


Necessity of drilling more than one well as a condition 
precedent to extension of the lease beyond the definite term 


e ordinary habendum clause, providing for a lease of a definite 
of years, to be extended by production in paying quantities, does 
lace a duty upon the lessee to drill any particular number of wells 
2ondition precedent to the continuance of the lease beyond the def- 
term. Nor is it a condition precedent to the continuance of the 
bevond the definite term that there be production, or production 
ying quantities, from all of the wells drilled within the definite 
#2 Other covenants of the lease, however, may provide for the 
ag of a particular number of wells. If there are no express provi- 
, the lessee is under a duty to drill sufficient number of wells to rea- 
jly develop the premises and to protect them from drainage by 
on adjoining lands.5® While a breach of these express or implied 
tants may result in a termination of the lease through forfeiture by 
assor, their performance within the definite term is not a condition 
dent to extension beyond it, although the habendum clause of the 
may be so worded as to require it. 

Paraffine Oil Co. v. Cruce,5! the habendum clause fixed the term 
1e lease at one year, ‘‘and so long thereafter as oil or gas, or ei- 
of them, is produced from the land by the party of the second part, 
1ecessors or assigns, in accordance with the stipulations of 6 and 
this contract.” Section 5 of the lease obligated the lessee to begin 


[ruby v. Palmer (Pa. 1886) 6 49 Balfour v. Russell (1895) 167 

+ Palmer v. Truby (1890) 136 Pa. 287, 31 A. 570. 

56, 20 A. 516; Cooke v. Gulf 50 See sections 124, 125, 129, and 

me Co. (1910) 127 La. 592, 130. 

». 874, SL GTS16) 6S ORL. 95, 162 Ps 716; 
14 ASLoRe dogs 
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drilling a test well within 30 days and continue with diligence ti 
completion. Section 6 provided: “That if the territory proves pro 
ductive then the lessee, to complete this contract, shall drill as many ag 
eight wells on said premises.” The test well proved productive, A 
well could be drilled in about twenty days. The court, in construing 
this lease, held that when the first well proved productive the lessee 
was bound to drill eight wells on the premises within a year from the 
date of the lease as a condition precedent to extension of the lease 
beyond the one-year period. 


§ 91. What constitutes production 


The courts have not strictly defined production as a term indicative 
of certain acts of the lessee necessary for the extension of the lease 
beyond the nxed term. They have merely considered such situations as 
have been presented to them, and have merely decided whether the facts 
there presented did or did not constitute production sufficient to extend 
the lease. Most leases, of course, qualify production by providing that 
it must be in paying quantities; but, before discussing the meaning of 
production in paying quantities, it must be determined as accurately as 
possible from the cases what does or does not amount to production 
In most of the situations presented there can be little doubt. Where 
the lessee has done nothing during the exploratory period towards the 
development of the premises, the lease, without question, is terminated 
at the end of such period. ‘This is true, whether the lease be for a 
definite term, to be extended as long as oil and gas are produced in pay- 
ing quantities, or whether it be of the “no term” type, with provision 
for termination within a fixed time in absence of development.’ 
And likewise if the lessee has drilled wells during the exploratory 
period, which have proven dry or incapable of production in sufit 


52 Detior v. Holland (1898) 57 
Ohio St. 492, 49 N. E. 690, 40 L. R. 
A. 266; Indiana Natural Gas & Oil 
Co. v. Pierce (1903) 34 Ind. App. 
523, 68 N. H. 691; Brown vy. Fowler 
(2910.2) 6b (Ohio St. 507, 63) Noh. 
76; Western Pa. Gas Co. v. George 


(1894) 161 Pa. 47, 28 A. 1008 
Cooke v. Gulf Refining Co. (1911) 
127 La. 592, 53 So. 874; Thomas ¥: 
Hukill (1890) 34 W. Va. 385, 125. 
BH. 522; Indiana Natural Gas & Oil 
Co. v. Beales (1905) 166 Ind. 684 
(6 Nn ERS 20% 
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quantities to satisfy the terms of the lease, the lease terminates 
end of the exploratory period. Even though the lessee has 
wells within the definite term or exploratory period, and oil or 
‘produced therefrom in sufficient quantities for a time, but before 
of the exploratory period they fail to so produce, the lease will 
It must be understood that in all of 


‘situations the lessor may have other grounds for cancellation 
lease; but, if none of them have been exercised, the lease ends 
/own terms without the necessity of a declaration of forfeiture.*4 


assell v. Crothers (1899) 193 
-9, 44 A. 446; Northwestern 
|'Natural Gas Co. v. Davis 
yes O. C. D. 529, 9 Ohio Cir. 
5651; Anthis v. Sullivan Oil & 
rm (1922) 83 Okl. 86, 203 P. 
‘Enfield v. Woods (1923) 198 
=8, 248 S. W. 842; Union Gas 
Mo. v. Adkins (C. C. A, 1922) 
. 854; Murdock-West Co. v. 
(1904) 69 Ohio St. 514, 69 
984; Young v. Forest Oil Co. 
) 194 Pa. 248, 45 A. 121. 
rown vy. Fowler (1902) 65 
se 507, 63 N. B. 76. “Such a 
will be construed as meaning 
f the term is enlarged, it must 
production of gas or oil in 
* quantities within the term 
ed; if such a contingency does 
appen, then the lease expires 
; of no avail to either party.” 
y v. Ohio & Indiana Oil Co. 
y o2 Ind. App. 193, 69 N. EH. 
In New York it seems that the 
“or as long as oil is found in 
ry quantities’ may operate to 
the term of a lease, as well as 
2nd it. Where a lease was for 
nite term “or as long as oil is 


found in paying quantities,’’ and the 
lessee after a test had failed to find 
oil and made no other attempt, the 
lease expired, even though the defi- 
nite term was not at anend. Other 
courts would reach the same result, 
but on the ground that the lessee 
had abandoned the premises, there- 
by giving the lessor the power of 
forfeiture. Eaton v. Allegany Gas 
Co. (1890) 222 N. Y. 416, 25 N. E. 
981; Conkling v. Krandusky (1908) 
L220 App Div. 761, LL2N, ¥. SB. 23. 

“Fluctuations in the price of oil 
might justify the lessees in ceasing 
operations for a reasonable time, 
but here there has been no opera- 
tion and no pumping of the wells to 
demonstrate what the product of the 
wells might be.’’ Johnston, C. J., 
in Collins v. Mt. Pleasant Oil & Gas 
Co. C19L2) 85 Kan. £83, 118 P. 54, 
88 L. R. A. (N. S.) 1384. See, also, 
Murdock-West Co. v. Logan (1904) 
69 Ohio St. 514, 69 N. EB. 984; 
Prowant v. Sealy (1920) 77 Okl. 
244, 187 P. 28b; Parafiine’ Oil Co. 
y. Cruce (1916) 63 OK. 95, 162 P. 
716,14 A. L. R. 952. And see cases 
cited in note 42, supra. 
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§ 92. What constitutes production—Not produced for lack 9 
market—Exception as to gas 


If the lessee drills wells within the exploratory period, and q 
covers oil in sufficient quantities for profitable production, but caps the 
well or wells and does not actually produce it, the lease will termina, 
at the end of the definite term, even though the excuse for nonpy 
duction be that a profitable market was not ayailable.°* 
other hand, some cases seem to hold that, if the lessee drills and dis 
covers gas in marketable quantities, yet caps the well or wells, and de 
not produce the gas therefrom during the exploratory period, his 
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is not terminated at the end of the exploratory period, within the ruk 


above stated, provided the lessee pays or tenders the stipulated ga 
rental provided for in the lease.6® ‘There are two well-defined reasoy 


55 “Tt is said in behalf of the ap- 
pellants that the wells would have 
been profitable, if the price of oil 
had remained where it was when the 
lease was made, but that it it fell 
from $1.16 per barrel to 28 cents 
per barrel, and that the wells could 
not have been operated with profit 
at any time since 1904. The appel- 
lants expended a large sum of mon- 
ey in exploration and in casing the 
wells drilled, and they insist that a 
cancellation of the lease is inequita- 
ble. It is not enough that appel- 
lants should explore and find oil, but 
the contract required it to operate 
thie wells.” \*p > ee 

56 In most of the cases where the 
lessee has failed to market oil or 
gas, giving as an excuse the lack of 
an available market, the lessors 
have sought to terminate the lease 
on the theory that the lessee has 
committed a breach of an express 
or implied condition to diligently 
develop the premises and market 
the product, so as to pay a royalty 
to the lessor. See McGraw Oil & 


(N. S.) 959, and note; Brewster ¥ 
Lanyon Zine Co. (1905) 140 F. 8 
72 C. C. A. 213; Poo sam 
(1908) 233 Ill. 56, 84 N. eee 


Kan. 18, 88 P. 537. | 
In Summerville vy. Apollo Gas 


years “and as much longer as 0 
and gas are found in paying qual 
tities or the hereinafter describet 
rental is paid.’’ The lessee hat 


1,000,000 cubic feet of gas per d 
worth, when conveyed to ma 


feet. ( 
posed of. There was no showine 
that gas well rental was paid, but 
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“s distinction. 
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The first of these has as its basis fundamental 


aces in the economic and physical facts of oil and gas. Oil is 


or had received free gas for 
ic purposes. The lessor 
the lease terminated because 
.nd in paying quantity, con- 
that no matter how much 
5 found it could not be said 
m paying quantity till it was 
a profit. The court in hold- 
3 lease had not terminated 
> ground said: ‘It may be 
ir some time the lessee was 
eto find a purchaser for the 
that was not the affair of the 
They were not interested 
proceeds of the sale of the 
“heir rights under the agree- 
-xtended only to the receipt 
-pulated rental for each well, 
a free use of gas for domes- 
Joses. Beyond this, the ques- 
whether or not the quantity 
was profitable was for the de- 
of the lessee. It may be that 
al disposition of the product 
well was such as to amply 
arate it for delay in finding a 
eGraw Oil & Gas Co. v. Ken- 
supra, the lease .was for five 
und as long thereafter as oil 
Was produced from the land. 
was no requirement of pro- 
1 in paying quantities or pro- 
of extension by rental pay- 
The lessee had drilled a well 
ecient capacity to be profita- 
t capped it and had not mar- 
the gas therefrom. The les- 
wever, received the use of the 
m the well for domestic pur- 
nd $200 per annum for seven 
us gas well rental. The ac- 
is brought to cancel the lease 
grounds which the court des- 


ignated as forfeiture for failure to 
market the gas. The court quoted 
the above quoted statement from 
Summerville v. Apollo Gas Co., su- 
pra, and held that the lease was 
not forfeited by failure of market if 
the lessee pays or tenders the gas 
well rental. While the court in this 
case does not expressly state that 
the lease was extended beyond the 
definite term by the payment of gas 
well rental, it is believed that such 
is the effect of the opinion. 

In Strange v. Hicks (1920) 78 
Okl. 1, 188 P. 347, the lease pro- 
vided that the lessee should pay 
$50 per year during the time gas 
was actually used. The lessees 
drilled a well and found gas in pay- 
ing quantities but capped it and 
proceeded to drill wells on adjoining 
lands which. they had under lease. 
The gas could not be marketed until 
a pipeline reached the territory. 
The lessees made many attempts to 
get a pipeline into the field but 
failed. In the meantime the definite 
term of the iease expired and the 
lessor claimed that the lease was at 
an end. But the court said: ‘The 
first question for this court to as- 
certain is whether or not the proviso 
in which it is claimed by the plain- 
tiffs as fixing the term of the lease 
is clothed in language unambiguous 
and certain as to when the lease did 
terminate. We are unable to reach 
the conclusion that the language of 
the proviso clearly fixed the termi- 
nation of the lease, that is, if gas 
was not produced from the prem- 
ises in such a manner as to make 
the lease remunerative to the lessor 
within the two-year period that this 
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of such a nature that it need not be pumped into a pipe line for 


to be found in the lease itself. 


royalty or income from the production of oil is a share or the yalt 
of a share of the oil actually produced. 


opportunity to market, usually the building of a pipe line, but pa 
tenders the gas well rentals on all wells from which gas could be pro 
duced if a market were available, it makes no material difference to the 
lessor whether or not the gas is actually taken from the land. 


§ 93. 


A number of situations make difficult the application of the genera 
rule requiring production within the fixed term or exploratory perit 
a condition precedent to the extension of the lease beyond that ten 
When these situations have come before the courts, there has been som 


departure from the general rule. 


worked an expiration of the lease. 
If this had been the clear intent 
of the parties they certainly could 
have expressed this intent in clear- 
er language. We therefore find that 
as a matter of law the above proviso 
is ambiguous and uncertain and that 
the court is authorized to take oral 
proof to ascertain the intent of the 
parties. * * * A eonsideration 
of the acts of the parties to this 
lease, as Shown by the record, shows 
that they in construing the contract 
seemingly did not consider it termi- 
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In practically all leases the lessor 


Lease extended beyond definite term by discovery 


If nothing is produced, the 


In a few cases it has been he 


nated by the failure of the lessee 
to market the gas within the 
year period or to pay rental there 
on.” See, also, Roach y. Jun 
Oil & Gas Co. (1919) 72 OkL@ 
179 P. 937; Union Gas & Oi 
v. Adkins (C. ©. A. 1922) 27mm 
854; Parks v. Sinai Oil & Gas ¢ 
(1921) 83 ORI: 29)b, 0uaaae 
Hennessy v. Junction Oil & Gas 
(19N9)) Wa Okle B20 \ asa 
Harness v. Eastern Oil Co. (1902) 
49 W. Va. 232, 38 S. HB. 662: 
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here a lessee commences drilling within the definite term and ac- 
finds gas in marketable quantity in a first sand, but cases oft 
as so found and continues drilling with hopes of finding gas or 
more profitable quantities in a lower sand, doing so, however, with 
tention of returning to and marketing the gas from the first sand, 
‘ther drilling results in failure, the lease is not terminated at the 
'f£ the definite term, even though there is no actual production of 
gas from the upper or lower sand within the definite term.” 
2 first case in which this conclusion was reached was Eastern Oil 
. Coulehan.** In that case the habendum clause provided that 
ase was to continue “for five years from this date and as much 
© as oil or gas is produced or rental paid.” Within the definite 
‘the lessee drilled into the first sand and found gas in paying 
ities. The gas so found was cased off and drilling continued to 
»wer sand, where, twelve hours after the expiration of the definite 
gas was discovered in great quantities. Gas was not actually 
aced from the land within the definite term, nor was it being ac- 
- produced at the end thereof. There was no showing that the 
had paid or tendered the gas well rental on the gas in either sand 
the date of thediscovery. But despite this the court held that the 
did not terminate at the end of the definite term of five years. 
»f the grounds upon which the court based its decision was that the 
-, by discovery of gas in the first sand, had acquired a vested right 
yduce gas from the land, which had not been lost by abandonment, 
‘rom this apparently concludes that the lease was still in exist- 
*9 If by this the court intended to hold that by mere discovery 


‘astern Oil Co. v. Coulehan right to produce oil or gas from 
1) 65 W. Va. 531, 64 S. E. 836; said land, and that there was no in- 
1 v. Junction Oil & Gas Co. tention to abandon that right by go- 
1) 72 Okl, 213, 179 P. 934; ing deeper with the same well to 
-y. Sinai Oil & Gas Co. (1921) the lower rock. Having discovered 
wm 295, 201 P. 527. ‘gas in the first sand, and almost 
1909) 65 W. Va. 531, 64S. E. immediately thereafter in larger 

quantities in the lower sand, what 
m this point the court said: was to preclude plaintiff from re- 
vould have to say on the weight turning to the first sand, and either 
» evidence that gas was found from the same well, or from a new 
e plaintiff in the first sand, in well drilled, again tapping that res- 
ent quantities to vest in it the ervoir, discovered by it, and pro- 
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though he had not actually produced gas within the definite term, 9 
paid or tendered the gas well rental, such holding is unsound. 
fallacy of such a view lies in the apparent assumption that a vested i 
terest is not subject to defeasance. Suppose a lessee does, by discover 
of oil or gas within the exploratory period, acquire a vested interes 
which he did not have upon the execution of the lease, should the a 
quisition of such an interest, a situation which the parties undoubted 
hoped would happen, defeat the plain terms of the habendum, whic 
provides that the lease shall terminate at the end of five years, in af 
sence of production? ‘The interest which the lessee has upon the 
making of the lease, and upon discovery of gas or oil in paying quan 
tities, may well be said to be vested, subject to a power of forfeiture 
in the lessor for failure of the lessee to exercise diligence in production 
but stich interest does not extend beyond the definite term, in absence 
of production or payment of gas well rental from time of discovery 
Vested interests are subject to defeat by limitation or breach of con 
dition.® 

The West Virginia Court in later decisions denied that by the lan 
guage in Eastern Oil Co. v. Coulehan it ever intended to hold that 2 
lessee, by mere discovery of oil or gas, could extend a lease beyond the 
definite term.*4 But in spite of this the Oklahoma court seems to have 


ducing gas also from it? Of course, interest in land conveyed for a ter 
if gas had not been found in the will terminate in accordance with 
lower rock, on the principle an- the language used in the conve 
nounced in the case last cited, pro- ance and-a substantial vested estate 
duction of gas from the first sand, terminates just as effectively as 2 
after discovery could not be long less substantial one. Hence a vest 
deferred, without incurring the pen- ed right to produce oil should 00) 
alty of forfeiture or abandonment.’’ be favored above other vested inter 

60 Kales, Future Interests (1920, ests in land.” 
2d Ed.) §§ 216-302. See editorial 61 South Penn Oil Co. v. Snodgrass 
note by J. W. Simonton, 26 West (1912) 71 W. Va. 438, 76 S. B. 9o! 
Virginia Law Quarterly, 82, where 43 L. R. A. (N.S.) 848; Ohio Fu 
the writer says: “Admitting that a Oil Co. v. Greenleaf (1919) 84 V 
right to produce does vest on discov- Va. 67, 99 S. HE. 274. In the 
ery of a trace of oil or gas, why is cited case the court said: “I 
there any particular magic in that? true that some of our cases say tha 
It has always been the law that any when oil or gas is discovered unde! 


a such as this, an interest be- 
vested in the lessee; and the 
iff in this case construes it to 
x interest continuing beyond 
=rm of the lease. * * * It 
never intended in any of the 
cited by counsel for the plain- 
t the lessee in an oil and 
sase might sink a well on the 
i premises, discover a trace of 
' gas, then’ lie idle, and insist 
chis discovery vested in him a 
to produce the oil and gas 
/the land at any time he might 
to operate thereon in the fu- 
It is true that the fact that 
lis drilled in on the premises, 
joes not produce oil in paying 
=ities, does not exhaust the les- 
right under the lease to con- 
his efforts to get oil. This 
continues to the end of the 
named in the lease, and if he 
not, before the end of such 
produce oil in the quantities 
mplated by the contract, his 
to further explore therefore 
e” 
nm Roach v. Junction Oil &-Gas 
919) 72 OKl. 213, 179 P..934, 
abendum clause provided for a 
of five years “‘or as long as gas, 
r other minerals are found in 
ig quantities in, under, and up- 
uid land.’’ The lease also con- 
d a provision that, ‘if gas only 
und in paying quantities large 
eh to transport, then party of 
irst part is to receive $100 a 
for the product of each and ey- 
well so transported, and also 
gas for dwelling on the above 
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isled, and in direct reliance upon the Coulehan Case has held 
very similar facts that discovery without production extends the 
The confusion caused by these cases could have been easily 


described land for heating and light- 
ing purposes.”’ It is to be noted 
that the habendum did not provide 
for extention beyond the definite 
term by the payment of gas well 
rental. 

The lessee commenced drilling 
within the definite term and drilled 
through three successive sands with- 
in the definite term and found gas 
in each of them in paving quantities, 
but sealed these sands and drilled 
deeper in hopes of finding oil. He 
reached the fourth sand, where gas 
was discovered in large quantities, 
nine days after the expiration of 
the definite term. At this time it 
seems he tendered the lessor $100 
gas well rental, but the lessor re- 
fused to receive it and declared the 
lease terminated at the end of the 
definite term, in absence of produc- 
tion to extend it. The court refused 
to cancel the lease. In so doing they 
relied to some extent upon the ten- 
der of the gas well rental and to 
some extent upon the principle laid 
down in Eastern Oil Co. v. Coule- 
han, supra. The court said: ‘‘And, 
when the defendant found gas in 
quantities large enough to transport 
within the five years period, it then 
became vested with a limited estate 
in the premises for the purpose of 
transporting this gas according to 
the terms of the lease. The lease 
does not necessarily mean that the 
gas should in fact be transported 
within the five years. Upon dis- 
covery thereof in quantities large 
enough to transport the plaintiff was 
entitled to $100 per year for the 
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averted, had the courts kept clearly in mind that the lease may be 
minated by the expiration of the term, in absence of production, ag 
well as by forfeiture for abandonment. It is perfectly clear that ther 
is no ground of forfeiture for abandonment, where the lessee conti 
drilling; but the courts seem to hold that, if the lease could not be 
forfeited, it would not terminate by expiration uf the term, which jg 
of course, erroneous and misleading. 


is a failure of production due to the fault of the lessee— 
Equitable relief 


product of each and every well so 
transported, and this sum was ten- 
dered to her by defendants in ac- 
cordance with the terms of the 
lease.”’ And after referring to Hast- 
ern Oil Co. v. Coulehan as a case 
“squarely in point’ the court con- 
cluded: ‘‘In the case before us, the 
defendant having discovered gas in 
at least three separate sands in 
quantities large enough to transport, 
what was to prevent it, if the lower 
sands should prove unprofitable, 
from returning to the upper sands 
and producing gas therefrom, as the 
evidence shows could have been 
done.”’ 

In Parks v. Sinai Oil & Gas Co. 
(W921) “83 ORF 295. 201 ee] Dili, 
the court said: ‘‘Passing to the sec- 
ond contention of the plaintiff, that, 
‘If the decree is based on the mere 
discovery of gas, and that the fact 
of such discovery alone was suffi- 
cient to continue the lease in force 
after the fixed term, then the decree 
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Ch. 7 


to the law,’ we repeat that we are 
unable to say upon what theory the 


That 


in the answer. As before stated, tl 
findings were general, and if 
was produced in paying quantites 
within one year from the date of 
the lease, the defendant became 
vested with a limited estate in 
leased premises for further op 
tions in accordance with the te 
of the lease, and such right, once 
vested by discovery of gas in the 
upper sand, was not lost by the 
see continuing to drill deeper ™ 
seach of oil or gas in a lower sana 
within the limitations prescribed Db) 
the lease. & 
Gas Cos, v2) Okie 2iter 
Eastern Oil Co. vy. Coulehan, 65 W 
Va. 531, 64 S. EB 836.” 
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see and that he is entitled to some relief in equity. It must be 
«tood, however, that the act of drilling wells and the production of 
gas from the demised land within the definite term is a condition 
ent tothe creation of a future interest in the demised lands, and 
ame is of the essence. At the same time it must be borne in mind 
ne act of production is not a condition subsequent, the breach of 
would result in the forfeiture of an existing estate or interest in 
This distinction is of vital importance for the reason that “‘pre- 
= conditions must be literally performed, and even a court of chan- 
will never vest an estate, when, by reason of a condition precedent, 
not vest in law. It cannot relieve from the consequences of a 
ion precedent unperformed.®* On these principles, the courts 
ally hold that production as a condition precedent to the exten- 
of an oil and gas lease beyond the definite term must be literally 
rmed, and that a court of equity will not give relief under. the 
of the doctrine of substantial performance or relief from forfeiture 
vested estate or interest, where the failure to produce oil or gas 
athe definite term is attributable to the fault of the lessee.™ 
us, where a lessee gave as an excuse for his failure to produce with- 
- definite term the lack of water, muddy roads, weather conditions, 
2ss among employés, and his inability to secure coal and well casing 
se of government regulations, the Kansas court held that the “lease 
ot contemplate that any circumstance or condition should excuse 
‘ssee from performing the conditions of the lease on his part,” and 
he lessee was bound to take notice of the topography and climatic 
tions of the country in the vicinity of the well, as well as the power 
2 federal government over the coal and iron industries. 


Cassell v. Crothers (1899) 193 Pa. 
359, 44 A. 446; Shellar v. Shivers 
CUS95) LiL Pa. 669, 33 AL 95; Bal- 
four v. Russell (1895) 167 Pa. 287, 
Western Pa. Gas Co. v. 


{ Kent, Comm. 126; 2 Jar- 
ym Wills (6th Am. Ed.) 3, note; 
meroy, Equity Jurisprudence 
Bd. 1920) §§ 455, 456; 21 C. 


13 
‘haney v. Ohio & Indiana Oil 
1904) 32 Ind. App. 1938, 69 N. 
‘7: Brown v. Fowler (1902) 
io St. 507, 63 N. B. 76; North 
2xrn Ohio Natural Gas Co. v. 
ucre (1892) 30 Ohio Cir. Ct. R. 
Young v. Forest Oil Co. 
mh 194 Pa. 248, 45 A. 121; 


oe Acro Os 
George (1894) 161 Pa. 47, 28 A. 
1004; Riddle v. Mellon (1892) 147 
Pa. 30, 23 A. 241. And see cases 
cited in note 438, supra. 

65 Baldwin v. Blue Stem Oil Co. 
(1920) 106 Kan. 848, 189 P. 920. 
See, also, McLean v. Kishi (Tex. 
Giv. App. 1915) 173 S. W. 502. 
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gas therefrom within that term, was entitled to have the term con 
tinued as long as he produced gas therefrom in paying quantities, ] 
its opinion the court admits that the production of gas from the land 
within the definite term is a condition precedent to its extension be 
yond that term, that time is of the essence, and that by declaring the 
term at an end it would not be enforcing a forfeiture. But despite thi 
the court held that the lessee was entitled to equitable relief upon tye 
grounds: “First, upon the principle applicable in cases calling for re 
lief from forfeiture; second, upon the ground that, where there has 
been a substantial compliance with the contract, and gross injustice 
would be inflicted upon the plaintiff (lessee) by denying him relief 
relief should be granted. As we have said, the case in hand does not 
strictly speaking, involve forfeiture, but it is one, we think, a for 
the application of the same principle.” 

The court in this case could have given the lessee equitable relief 
without violating the well-settled rule that courts of equity will not 
relief where there is a failure to perform a condition precedent. 
court in its opinion insists that there was ample evidence to show tha 
the lessee would have produced gas from the demised land within the 
definite term, had it not been for the wrongful interference of the les 
sor. If this be true, then the court could have extended the defimite 
term for a time equal to the number of days or hours lost by the lessee 
due to the lessor’s interference, on the ground that the lessor is @& 
topped to deny the nonperformance of the condition precedent within 
the time limited, where the cause for nonperformance is his own.®? 


66 (1909) 65 W. Va. 531, 64S. E. 67 See section 95. 
836. 
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Extension of the definite term where failure to produce with- 
in such term is the fault of the lessor—Equitable relief 


mere the failure to produce oil or gas from leased land is due 
= fault of the lessor, the courts quite generally hold that the lease 
= terminated at the end of the definite term, on the ground that the 
~ is not entitled to set up termination of the lease, where he has 
=nted the lessee from conducting operations which might bring 
= an extension of the lease. Thus, where the lessor refused to give 
-ssion to the lessee, or where the lessor, claiming a forfeiture of the 
. obtains a wrongful injunction against the lessee, restraining opera- 
on the land, it has been held in several jurisdictions that the definite 

will be extended beyond the date of its original expiration the 
- length of time that the lessee was kept out of possession, or re- 
ned from operations, by the wrongful act of the lessor.®* Al- 
sth in Kansas it has been held that the mere bringing of an action 
ave the lease declared void, unaccompanied by any restraining 
r, where the action results in favor of the lessee, does not prevent 
essee from continuing drilling operations; therefore it is not a 
nd for invoking the equity powers of the court to extend the 
uite term of the lease for a time equal to the period during which 
action was pending.®® Although the lessor has not done any act 


Stahl v. Van Vleck (1895) 53 that court in Myers v. Shertzer 


St. 136, 41 N. HE. 35; Standard 
Co. v. Webb (1921) 149 La. 
88 So. 808; Gulf Refining Co. 
ouisiana v. Hayne (1920) 148 
$40, 86 So. 891; Hodges Vv. 
xr (Tex. Civ. App. 1922) 2445S. 
84; Texas Pacific Coal & Oil 
r, Patton (Tex. Com. App. 1922) 
S. W. 202; Eastern Oil Co. v. 
ehan (1909) 65 W. Va. 531, 64 
. 836; Murphy v. Garfield Oil 
1924) 98 Okl. 273, 225 P. 676. 
Lanyon Zine Co. v. Burtiss 
Sie Kan. 447; 83 Pe 389. 
decision in Lanyon Zine Co. v. 
iss, supra, was no doubt influ- 
d by the previous decision of 


(1910) 82 Kan. 276, 208 P. 106, 
where it held that a lessee was lia- 
ble for delay rental which accrued 
while an unsuccessful suit to can- 
cel the lease was pending. 

In Doctors’ Oil Co. v. Adair 
(1921) 83 Okl. 53, 200 P. 858, the 
court held: ‘‘Where an oil and gas 
lease by its terms expires while an 
action is pending for the cancella- 
tion thereof, and no practical relief 
can be gained by a decision, the 
case becomes mooted, and will be 
regarded as abstract and hypotheti-- 
cal, and not necessary for decision, 
and will be dismissed.”’ 
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which has prevented the lessee from producing oil-or gas within the 
definite term, he may nevertheless be estopped to assert the terming 
tion of the lease, where his conduct leads the lessee to believe he will ng 
insist on production of oil in paying quantities within the definite tery 
as a condition precedent to the right to continue production, and where 
the lessee is diligently prosecuting explorations reasonably expected to 
produce oil or gas in paying quantities.” 


§ 96. When the definite term expires 


Where a lease is made for a definite term of years, and to continue 
thereafter as long as oil or gas are produced in paying quantities from 
the land, it becomes material to know precisely at what time the definite 
term expires. This is so because production within the limits of the 
definite term is a condition precedent to the extension of the lease be 
yond that term, and time is of the essence. In accord with the com 
mon-law rule, it has been held that, where a lease provided that it was 
to continue “for five years from this date,” the date of the le 
should be excluded in the computation of time, unless it clearly appear 
ed from the instrument itself that it should be included.” 


70 Ohio Fuel Oil Co. v. Greenleaf 
(1919) 84 W. Va. 67, 99 S. HE. 274. 
71 Eastern Oil Co. v.. Coulehan 
CIOS) Gb We Viaeebiodeo4 wos El 


836; 28 Am, & Eng. Ency. of Law 
(Oot ial) wills BE im, Ch i, WO) wi 
seq. Where a lease of ‘‘no term’’ 


type was conditioned to become null 
and void in one year, if the lessee 
did not begin operations, providing 
however, that the lessee might pre- 


vent forfeiture for five years by the 
payment of delay rental, it was hi 
that the five-year period commenced 
at the expiration of the first year il 
which the lessee was to comme 
drilling and therefore that the les 
see could hold the premises for 
years by the payment of delay r 
al. Chadwick v. Standard Oil 
of Louisiana (1920) 147 La. 668 
85 So. 638. 
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Actual production unnecessary to extend lease beyond the 
lefinite term, if the lessee has discovered oil or gas and is 
diligently engaged in operation of the premises 


South Penn Oil Co. vy. Snodgrass,”” the West Virginia court 
rely disagrees with the majority rule requiring actual production 
n the definite term as a condition precedent to the extension of the 
beyond the definite term. In that case the lease was for the term 
m years, and as long thereafter as oil or gas was produced from 
premises The lessee paid delay rental for nine and one-half 
=>, and then commenced drilling a well. The oil sand was drilled into 
w days before the termination of the definite term, and the well was 

on the last day thereof. A week later the lessee installed a 
and pumped the well for two and one-half months, and thereafter 
tervals, producing in all only one barrel of oil. A few days after 
*xpiration of the fixed term the lessee located and began drilling 
ond well on the premises. The lessor and a junior lessee sought to 
him, whereupon he brought an action to cancel the junior lease as a 
1 upon his title, and to prevent interference with his possession, 
he theory that his acts under the lease extended it beyond the 
{ term for the producing life of the property. The court upheld 
dlaintiff’s contention. In so doing the court confused the office of 
habendum clause with that of the drilling clause, and other im- 
| conditions of the lease demanding diligence in operation by the 
e, with the result that it cast aside the logical interpretation of the 
1 “produced”—that is, as fixing the term of the lease—and pur- 
ed to interpret it in the light of the intent and purpose of the lease 

whole, which intent and purpose the court thought was diligent 
ation and achievement of a just result to both parties. “The 


(1912) 71 W. Va. 488, 76S. BE. fice of the habendum clause. The 
43 L. R. A. (N. S.) 848. sole office of the habendum clause 
James A. Veasey in 19 Mich. is to fix the duration of the lease. 
Rey. 161, 182, in criticizing On the other hand, different provi- 
opinion, says: ‘‘The fundamen- sions determine the measure of dili- 
rror evident here lies in the fact gence to be exercised by the lessee 
the court confused the function in the development of the property. 
1e drilling clause with the of- Asarule the obligation to drill dur- 


312 DURATION OF THE LEASE 


the fixed term would be entirely consistent with the idea of extension 
or continuation of the tenancy, which is undoubtedly the major office 
or function of the clause. May we not, therefore, say the qualifying 
clause, ‘as long as oil or gas is produced,’ really means ‘as long as the 
premises are diligently and efficiently operated, provided minerals shall 
have been discovered within the fixed term’ ? Which construction 
harmonizes the more completely and naturally with the manifest pur 
poses of the parties as indicated by the other provisions of the lease, 
their situation, and the surrounding circumstances? ” 

The result of the opinion is that it supplants the requirement of the 
general rule that a lessee, to extend his lease beyond the definite term 
must be actually producing oil or gas from the land at the end thereof 
by a less onerous one; that is, he need only have discovered oil or gas 
and be diligently engaged in operation of the premises. his seems 
as an unwarranted interference of a court of equity in the interpretation 
of a contract of plain meaning.”* In the words of Judge Robinson 


ing the specific term is set forth ex- 
pressly. Where this is not the case, 
it arises by legal implication. Aft- 
er the expiration of the fixed term, 
and where the lease is held by pro- 
duction under the ‘‘thereafter’’ 
clause, the obligation for further 
drilling is usually implied. In ei- 
ther event the right to drill is re- 
stricted to the term of the lease as 
established by the habendum clause. 
There a lease is for a definite term 
of years and as long thereafter as 
oil or gas is produced in paying 
quantities, the plain intent of the 
contract is that the lease shall ter- 
minate at the end of the definite 


_shown, it ought not to be nullified 


term unless oil is being produced i 
the prescribed quantity.” 4 

74 “Tt is submitted that no provi 
sion ought to be implied which is 
contrary to the contract of the par 
ties as expressed by their own lan 
guage. If a provision is contrary 
to public policy, or its presence is 
due to fraud or misrepresentation 
it might well be declared null and 
void; but where the language 16 
clear, and there has been no fraud 


by implications contrary theretd. 
The rule that, where the parties 
have expressly covered a_ point, 
there can be no implication ought 
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wrote a dissenting opinion: “This decision makes the contract 
en the parties other than that which they must have contemplated 
the lease was executed.” 
2 attitude of the West Virginia court has had some influence in 
jurisdictions. In a later case in the same jurisdiction a syllabus 
~n by the court states the rule laid down in South Penn Oil Co. v. 
2rass, supra, but the case turned on a question of estoppel.7® 
a Texas case the lease provided that, “in case either gas, petrole- 
aal, or other mineral substances are discovered on the said prem- 
his lease should continue in force and effect so long as any of these 
oduced in paying quantities.” It was urged, in accordance with 
neral rule, that actual production within the fixed term was a nec- 
» condition precedent to the extension of the lease beyond the def- 
term. But the court held that discovery, and not production in 
quantities, was the necessary condition precedent for the exten- 
»f the lease, and cited the West Virginia cases to support its hold- 


aly here as in other cases. In 
ase under consideration the 
s expressly fixed the term of 
ase, and when it should termi- 
and their contract ought not 
anged by the court. It is cer- 
hat the parties, when they ex- 
1 the lease involved in South 
Oil Co. v. Snodgrass, never 
mplated such an extention of 
rm as the court made. One 
t help feeling that the case 
ecided more on what has some- 
been termed ‘fireside equities’ 
on sound principles.” J. W. 
iton, Extension of Term of Oil 
Through Discovery of Oil in 
Than Paying Quantities, 26 W. 
aw Quart. 79, 82. 

n Ohio Fuel QCil Co. v. Green- 
#019) 84 W. Va: 67, 99 S. BH, 
paragraph 2 of the syllabus 
n by the court is as follows: 
oil and: gas lease for a term 
2 year, and as long thereafter 


as oil or gas is produced from the 
demised premises will not justify 
operations thereon after the expira- 
tion of the specified term of one year 
mentioned therein, unless within 
said one year oil or gas has been 
produced in paying quantities, or 
unless within such time the lessee 
has demonstrated that the land is 
underlaid with oil or gas, and is at 
the expiration of the time making 
diligent and efficient efforts to pro- 
duce it in such paying quantities.’’ 
See, also, Anderson vy. Schaffner 
(1922) 90 W. Va. 226, 110 S. EH. 
566. 

76 Texas Pacific Coal & Oil Co. v. 
Bratton (Tex. Civ. App. 1921) 239 
S. W. 688. ‘“‘Having discovered it 
in such quantities, and with reason- 
able prospects of further successful 
development, the lessee, in common 
fairness and justice, was entitled to 
a reasonable length of time within 
which to continue the development 
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may arise, considering the risk attendant upon the drilling of an oil 9 
gas well, where the intent expressed in the ordinary lease for a definite 
term, to be extended thereafter as long as oil or gas is produced in pa 
ing quantities, and requiring actual production within the definite te, 
as a condition precedent to such extension, works a hardship upon th 
lessee. Exceptions, heretofore discussed, have been made in respect 
the production of gas; the courts holding that, where the thereafte 
clause contained the words “or rental paid,” the lessee might exten¢ 
the lease beyond the definite term by the tender or payment of gas well 
rental, where gas could not be produced for want of an available mar 
ket.77 Such an exception, for reasons elsewhere discussed, could no} 
be applied to a lease for the production of oil.78 A few hard cases soor 
brought those engaged in the business of oil and gas production to 
realization that it would be better to have the lease expressly state 
conditions upon which it could be extended beyond the definite ter 
than to take the chance of loss or depend upon the court’s ability to in 
terpret the lease to state an intent which it did not express. The resul 
has been another change in the “thereafter” clause. ‘The change has fi 
been uniform, but in general it provides for an extension of the least 
after the definite term as long as oil or gas are produced, or as longa 
the premises are diligently operated. Under this type of lease, the les 
see who completes his well near the end of the definite term and is ut 
able to produce oil or gas does not lose his lease for failure to produce 
within the definite term.” 


work, in order to reap some reward 
for the labor and expenses incurred, 
which would also be attended with 
profit to the plaintiff. And such we 
believe to be the reasonable con- 
struction of the terms of the lease. 
The following authorities, cited by 
appellant, accord with these views, 
and some of them, at least, involved 
construction of leases of similar 
terms to those of the lease in con- 
troversy in the present suit: Hast- 
ern Oil Co. v. Coulehan, 65 W. Va. 
531, 64 S. E. 886; South Penn Oil 


Co. v. Snodgrass, 71 W. Va. 488 
76S. B. 961, 43 L. R. AL Gee 
848; Ohio Fuel Oil Co. v. Greenies 
84 W. Va. 67, 99 S. B. 274; Roael 
v. Junction Oil & Gas Co., 72 0 
213, 179 P. 934.” See, also, Mur 
phy v. Garfield Oil Co. (1923) 9% 
Okl. 278, 225 P. 676; Gypsy Oil GO 
v. Cover (1920) 78 Okl. 158, 1895 
5405 dA TR: e297" 

77 See section 92. 

78 See section 92. > 

79In Myers v. Carnahan (1907 
61 W. Va, 414, 57 S. BH. 134, a lease 
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PRODUCTION IN PAYING QUANTITIES 


§ 98. Production in paying quantities 


“thereafter” clause of an oil or gas lease may provide for the con- 
=e beyond the fixed term upon the condition that oil or gas be pro-. 


ead for a term of ‘five years 
-he date of the lease and as 
longer as rent for failure to 
-ncee operations is paid, and as 
Eter the commencement of op- 
as as said premises are operat- 
the production of oil or gas.’’ 
id v. Manufacturers’ Light & 
Yo. (1922) 90 W. Va. 40, 110 
446, the lease was for ten 
“‘and as much longer as rent- 
delay in operating is paid, or 
z after commencement of op- 
as as the said premises are 
operated for the production of 
Zas, or as oil and gas is found 
ing quantities thereon.’ The 
held that, where a well had 
-ommenced within the definite 
und the drilling diligently and 
9d faith prosecuted, but not 
sted at the expiration thereof, 
ase continued in force and ef- 


Prowant v. Sealy (1920) 77 
44,187 P. 235, the habendum 
s follows: “To have and to 
the same for and during the 
of three years from the date 
*, and as much longer there- 
as oil or gas is found therein, 
id premises developed or op- 
I”? The court, in construing 
leaning of this clause, said: 
cessarily follows that we must 
he words the only other inter- 
jon and construction practica- 
id of which they are reasona- 
usceptible, namely, that such 
were used in the sense of 
~ developed or being operat- 


ed’; or, in other words, they were 
intended to mean that, if drilling 
operations were commenced on the 
premises within three years for the 
purpose of discovering oil or gas, 
and were still being prosecuted in 
good faith at the expiration of the 
three-year period, the term was 
thereby enlarged or extended during 
the continuance of such drilling op- 
erations, or, in the case of discov~ 
ery of oil or gas, as long as the same 
was run.”’ 

In Doornbos v. Warwick (1919) 
104 Kan. 102, 177 P. 527, the ha- 
bendum was for “five years from 
the date of the lease and as much 
longer thereafter as oil or gas is 
found therein or said premises de- 
veloped or operated.” 

In Reynolds v. White Plains Oil & 
Gas Go. (1923) 199 Ky. 243, 250 S. 
W. 975, the lease provided that the 
lessee shall “have and hold said 
premises for said purposes for the 
term of five years from this date, 
and as long thereafter as oil or gas 
is produced or operations are con- 
tinued thereon.’’ 

James A. Veasey, 19 Mich. Law 
Rev. 161, 184, says: ‘In Oklahoma, 
Kansas, and Texas the following ha- 
bendum clause is very generally em- 
ployed: ‘To have and to hold all 
and singular the rights and privi- 
leges granted hereunder to and un- 
to the lessee, its successors and as- 
signs, for the term of five years from 
the date hereof (a) and as much 
longer thereafter as oil or gas shall 
be produced therefrom, (b) or roy- 
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gas * produced in paying quantities. 
of these two clauses to be the s same, and that production, to extend {f 
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Most courts hold the legal ef 


the venture profitable.8* Another has held that the production to ex 
tend the lease must be in sufficient quantity to be capable of division and 


alties paid hereunder, (c) or as 
much longer thereafter as the lessee 
in good faith shall conduct drilling 
operations thereon, and should pro- 
duction result from such operations 
this lease shall remain in force as 
long as oil or gas shall be pro- 
duced.’ ”’ 

80 “Produced,” as here used, in- 
cludes and means the same thing 
S “find,” “obtain,” or “discover. ’ 
See Murdock-West Co. v. Logan 
(1904) 69 Ohio St. 514, 69 N. HE. 
984; Northwestern Ohio Natural 
Gas Co. v. Tiffin (1899) 59 Ohio St. 
420, 54 N. HE. 77; Smith v. Hick- 
man (1900) 14 Pa. Super. Ct. 46; 
Young v. Forest Oil Co. (1899) 194 
Pa, 243,45 A. 121; South Penn Oil 
Co. v. Snodgrass (1912) 71 W. Va. 
ASS 16 Se) Hie OlOlgeo Wakes wAG (UNG 
S.) 848; Union Gas & Oil Co. v. 
Adkins (C. C. A, 1922) 278 F. 854. 
But see Texas Pacific Coal & Oil Co. 
v. Bratton (Tex. Civ. App. 1921) 
239 S. W. 688. 

81 Leases which omit the phrase 
“in paying quantities’ seem to have 
been commonly used in West Vir- 
ginia. In two cases, Hastern Oil Co. 
v. Coulehan (1909) 65 W. Va. 531, 
64S, E. 836, and McGraw Oil & Gas 
Co. v. Kennedy (1909) 65 W. Va. 
b9ib, 64S, H. 1027, 28 We IR, Ay GN, 


S.) 959, the court intimates there js 
a distinction between leases where 
this phrase is present and where j 
is not. But in South Penn Oil 
vy. Snodgrass (1912) 71 W. Va. 4 
76S. EH. 961, 43 L. Ro Ave 
848, that court said: ‘“ ‘Produce 
‘produced in paying quantities,’ | 
‘found in paying quantities’ np 
mean about the same thing, | 
substance will be subordinated t 
shadow or mere technicality.” See 
cases cited in note 42, supra. 
8% In Gillespie v. Ohio Oil 
(1913) 260 Ill. 169, 102 N. E10 
where the lease was for a term of 
five years ‘‘and as long thereafter 
as oil or gas is produced thereon.’ 
The lessee completed a well a few 
days before the end of the five-year 
term and produced some oil within 
the term and for several months 
thereafter. In holding that the 
lease had not expired by the expira 
tion of the definite term the court 
said: ‘Oil was produced continu 
ously after the drilling of the well 


ture unprofitable, but the strict le 
ter of the lease was complied WlU 
and it has not expired by its ow# 
terms,” 
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~a royalty to the lessor.8* This, however, is less than the require- 
at production be in paying quantities, as that term is understood 
plied by the courts.4 


§ 99. “Paying quantities” defined 


term “paying quantities” has two entirely distinct and separate 

n the law of oil and gas. Different meanings have been attributed 
= term as employed in different portions of the lease, which should 
confused. The first use is found in connection with express or 
=d covenants of the lessee to continue drilling operations upon the 
mgency that test or previously drilled wells have resulted in finding 
~ gas in paying quantities. As used in this connection, the term 
ng quantities” means that oil or gas must be found in such quantity 
an ordinarily prudent person, experienced in the business of oil or 
»roduction, would, taking into consideration the surrounding condi- 
. expect a reasonable profit over and above the entire cost of drill- 
2quipping, and operating the well or wells drilled.8> On the other 


n Enfield v. Woods (1923) 198 
328, 248 S. W. 842, the court 

“The question therefore is: 
the lessee, Enfield, entitled un- 
the terms of the contract to 
r hold the lease? JHe relies 
that part of the contract pro- 
g that the lease shall continue 
ve years from date, and ‘as long 
after as oil and gas, or either, 
oduced therefrom by the les- 
their successors and assigns.’ 
ll be observed that the lessee 
t required to produced oil in 
ig quantities, but he is required 
oduce oil or gas, one or the oth- 
rom the premises. This, of 
se, means a production of oil 
is in such quantities as to be 
ptible of division, or as to pay 
landowner a royalty, even 
>h small. A mere showing of 
anifestly is not sufficient, even 


though produced. The production 
must be tangible and substantial, 
but it need not be great.”’ 

In Reynolds v. White Plains Oil & 
Gas Co. (1923) 199 Ky. 243, 250 
S. W. 975, it is said that it makes 
no difference where the term ‘“pay- 
ing quantities” is used in a lease or 
not, for the reason that it is for the 
lessee to determine whether or not 
the oil or gas is being produced in 
paying quantities. 

84 See section 99. 

85 In Manhattan Oil Co. v. Carrell 
(1905) 164 Ind. 526, 73 N. EB. 1084, 
there was a provision in the lease 
that after the completion of the first 
well the lessee should drill a speci- 
fied number of wells, in case oil 
should be found in paying quanti- 
ties. In construing the term ‘‘pay- 
ing quantities’ the court said: ‘‘it 
seems very plain to us that the ad- 


318 


ditional wells were to be drilled only 
in the event that oil was found in 
such quantity as would, taken in 
connection with other present con- 
ditions, induce ordinarily prudent 
persons engaged in like business to 
expect a reasonable profit on the full 
sum required to be expended in the 
prosecution of the enterprise.” 

In Osburn v. Finkelstein (1920) 
189 Ind. 90, 126 N. EH. 11, where 
the lease required the lessee to drill 
three wells in any event, and a 
greater number, provided oil or gas 
was found in paying quantities, the 
same test was applied. 

See Ohio Fuel Supply Co. v. Shill- 
ing (1920) 101 Ohio St. 106, 127 
N. E. 873; Aycock v. Paraffine Oil 
Con (hex, ‘Civer ADD moto) eeaOm Ss: 
W. 851; Pelham Petroleum Co. v. 
INO (GEIAO)) 7S (Midi, Gis), lists) Jer, 
1069; Eastern Oil Co. v. Beatty 
(GIS AURY Ol Oral, Ai7ljg alee 15 aA85 
Hart v. Standard Oil Co. (1920) 145 
La. 885, 84 So. 169; Brewster v. 
Lanyon Zine Co. (1905) 140 F. 801, 
77 C, ©. A. 213; Keechi Oil & Gas 
Co. v. Smith “(9 2ZdpF sae OIF 2166; 
198 P. 588. 

In Ardizonne vy. Archer (1919) 72 
Okl. 70, 178 P. 268, the lessee 
“agreed that one well on this lease 
is to be drilled to the top of the 
Mississippi lime, unless oil or gas 
is found in paying quantities before 
the time is reached, unavoidable ac- 
cidents excepted.’’ In an action for 
damages for a breach of this cove- 
nant, it appeared that the lessee had 
drilled a well upon the premises, 
but not to the Mississippi limestone, 
which had produced oil for about 
eight months, but because the sup- 
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of operating. The lessee claimed tg 
have found oil in paying quantities 


clause and as here used, Miley q 
said: ‘Plaintiffs in error con 
that ‘oil or gas in paying quantitie 
means such quantity as can be pro: 
duced at a profit, even a small one, 
over the operating expenses, though 
the cost of drilling may never be re 
paid and the operation as a whole 
may result in loss. Numerous au 


ities interpret the phrase as used 
the clause fixing the term of th 


that the lessee may hold the premls- 
es as long after a fixed term as oil oF 
gas is produced in paying quanti 
such interpretation seems to be 
sonable and just, and may be said 10 
have been that intended by the pat- 
ties. But because a word or phrase 
is interpreted as having a gl 
meaning in one clause of a contract 
it does not necessarily follow # 
it has the same meaning in some 
other clause, or when used in some 
other connection. Even the cleal 
and explicit language of a contract 
does not necessarily govern its im 
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yntinue, it is uniformly interpreted as requiring production in such 
ty as will pay a small profit over the cost of operation of the 
ulthough the cost of drilling and equipment of the well may never 
aid, and the operation as a whole result in a loss to the lessee.84 


tation, if such involves an ab- 
”. Section 948, R. L. 1910. 
opt the definition as above 
yned as the fixed legal mean- 
the phrase wherever used in 
<i gas leases would, in some 
<es, lead to an unreasonable 
bsurd result, which is never 
med to be intended or con- 
ated by the parties. For il- 
tion: Some leases contain an 
-$ provision to the effect that 
a result of sinking a test well, 
“ound in paying quantities, the 
shall within a certain time 
a given number of additional 

It would seem preposterous 
-d that under such provision 
3see was obligated to put down 
iditional wells, if the test well 
ced no more oil than did the 
rilled on these premises. In 
reting the term “found in pay- 
uantities,’’ as used in that con- 
n, the cost of drilling and 
Jing the well should be taken 
onsideration. It has been held 
unless oil is found in such 
ity as would, taken in connec- 
vith other conditions, induce 
wily prudent persons engaged 
e business to expect a reason- 
rrofit on the full sum required 
expended in the prosecution 
> enterprise, the lessee would 
e obligated to put down the 
onal wells. Manhattan Oil 
‘Garrell, 164 Ind. 526, 73 N. 
84. Thus it seems that the 
2 may be interpreted to include 
slude the cost of drilling and 


equipping wells, according to the 
connection in which it is used. 
* * * We think, therefore, that 
when the lessee obligated himself to 
drill one well to the top of the Mis- 
sissippi lime, unless oil or gas was 
found in paying quantities before 
that lime was reached, the parties 
mutually intended at the time such 
quantities as would justify, not only 
the operation of that well by the 
lessee, but also in such quantities 
as would indicate that further de- 
velopment could be conducted with 
the expectation of a reasonable prof- 
it on the entire cost thereof. It is 
very plain from the evidence that oil 
was not found in such quantity, and 
that the trial court did not err in 
the conclusion that the covenant had 
been breached.”’ 

86 ‘‘The phrase, ‘found or pro- 
duced in paying quantities,’ means 
paying quantities to the lessee or 
operator. If oil has not been found, 
and the prospects are not such that 
the lessee is willing to incur the ex- 
pense of a well (or a second or sub- 
sequent well as the case may be), 
the stipulated condition for the ter- 
mination of the lease has occurred. 
So, also, if oil has been found, but 
no longer pays the expenses of pro- 
duction. But if a well, being down, 
pays a profit, even a small one, over 
the operating expenses, it is pro- 
ducing in ‘paying quantities,’ though 
it may never repay its cost, and the 
operation as a whole may result in 
loss. Few wells except the very 
largest repay cost under a consid- 
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§ 100. Paying quantities, how determined 


In determining whether oil or gas is produced in paying quantities for 
the purpose of extending a lease beyond the definite term, or keeping j 
alive thereafter, the courts in the earlier cases held that the questi, 
should be viewed from the standpoint of the lessee. This was based 
upon the notion that, since the lessee had taken the risk and expended 
money in the drilling and equipment of wells, he should be permitteg 


erable time, many never do, but 
that is no reason why the first loss 
should not be reduced by profits, 
however small, in continuing to op- 
erate.”” Young v. Forest Oil Co. 
(1899) 194 Pa. 248, 45 A. 121. 

“Tf the quantity be sufficient to 
warrant the use of the gas in the 
market, and the income thereof is 
in excess of the actual marketing 
cost, the production satisfies the 
term ‘in paying quantities.’”’ Bar- 
bour, Stedman Co. v. Tompkins 
(leaky) fib Vay, Wat, Blak, NG [Sh 18h 
1038, L. R. A. 1918B, 365; McGraw 
Oil & Gas Co. v. Kennedy (1909) 65 
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A. (N. S.) 959; Lowther Oil Co. v. 
Miller-Sibley Oil Co. (1903) 53 W. 
Va. 501, 44 S. H. 433, 97 Am. St. 
Rep. 1027; Hollister v. Vandergrift 
(1892) £2 "Ohio Cire Ct. R. EN. Ss.) 
586; Herrington v. Wood (1892) 
3 OO. C2 Dr 40, Oo OhionGin Cian. 
326; Zeller v. Book (1905) 7 Ohio 
Cir. Ct. R. (N. S.) 429; Hughes vy. 
Busseyville Oil & Gas Co. (1918) 
180 Ky. 545, 203 S. W. 515; EHn- 
field v. Woods (1923) 198 Ky. 328, 
248 S. W. 842; Reynolds v. White 
Plains Oil & Gas Co. (1923) 199 Ky. 
243, 250 S. W. 975; Dickey v. Cof- 
feyville Vitrified Brick Co. (1904) 
69 Kan. 106, 76 P. 398; Barnsdall 
¥. Boley (Cy Co 19102) vor hwo: 
Union Gas & Oil Co. v. Adkins (C. 


C. A. 1922) 278 F. 854; Ardizonna 
v. Archer (1919) 72 Okl. 70, 178} 
263; Hennessy v. Junction Oil 2 
Gas Co. (1919) 75 Okl. 220, 1ggm 
666; Pelham Petroleum Co. v 
North (1920) 78 Okl. 39, 198m 
1069; Pine v. Webster (1926) 11 
Okl. 12, 246 P. 429; Aycock y. 
affine Oil Co. (Tex. Civ. App. 1919) 
210 S. W. 851; Texas Pacific Coal & 
Oil Co. v. Bruce (Tex. Ciy, } 
1921) 233 S. W. 535; Texas Pacific 
Coal & Oil Co. v. Bratton (Tex. Cit 
App. 1921) 239 S. W. 688; Maste 
son v. Amarillo Oil Co. (Tex. Cit 
App. 1923) 253 S. W. 908. 
This test is not applicable, how 
ever, where the parties agree in the 
lease that it would terminate 2 
paying well was not produced 
in six morths, and that a pay 
well was one that would product 
“as much as 25 barrels of oil every 
24 hours for a period of 30 days 
McLean y. Kishi (Tex. Civ. ADD 
VIS)! 78S. W. oviZe 
Where the lessor agrees to pay the 
lessee a cash bonus upon the ¢ 
pletion of a “‘paying well,” it 
held that the cost of drilling 1 
well and its equipment should 10 
be taken into consideration. Mom 
gomery v. Hickok (1914) 188 Ill 
App. 348. But see Gem Oil Co. % 
Callendar (1918) 70 Okl. 214, 1% 
P. 820: 
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) the lease alive as long as he could make a profit over the actual 
operations and thereby recover some of the money lost in drill- 
he courts took the view that there could be no safer test as to 
=r given wells were capable of production in paying quantities 
1e judgment of the lessee, as expressed by his willingness to op- 


hem. A decision by him that a well was a paying one, when it 
it, would be clearly against his interest. On this basis, therefore, 
rts have generally held that the judgment of the lessee, exercised 
d faith, is controlling as to the question of paying quantities as 
nsidered. ‘This, of course, does not mean that the lessee may ar- 
ly terminate or continue a lease, for some other object to be 
_, by merely announcing that oil or gas has been found or not 
in paying quantities.87 In some cases, however, it has been held 
re question of paying quantities, for the purpose of extension of 
ase, should not be determined solely from the standpoint of the les- 
1 the ground that the inconvenience to the lessor by the continu- 
of the lease might greatly outweigh the advantages gained by its 
uance, where the royalties are small. And on this ground it is 


oung v. Forest Oil Co. (1899) v. Bruce (Tex. Civ. App. 1921) 233 


‘a. 243, 45 A. 121; Summer- 
7, Apollo Gas Co. (1904) 207 
34, 56 A. 876; Lowther Oil 
Miller-Sibley Oil Co. (1903) 
Va. 501, 44 S. E. 433, 97 Am. 
2p. 1027; McGraw Oil & Gas 
. Kennedy (1909) 65 W. Va. 
sa S. B. 1027, 28 L. R. A. (N. 
59: Barbour, Stedman Co. v. 
Kins (1917) 81 W. Va. 116, 
BH. 1088, L. R. A. 1918B, 365; 
Sy. Book (1905).7 Ohio Cir. 
/(N, S.) 429; Bay State Pe- 
m Co, y. Penn Lubricating Co. 
im 22) Ky. 637, 87S. W. 1102; 
lds v. White Plains Oil & Gas 
1923) 199 Ky. 243, 250 S. W. 
Masterson v. Amarillo Oil Co. 
Ciy, App. 1923) 253 S. W. 
Texas Pacific Coal & Oil Co. 
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S. W. 535. 

“The evidence is silent as to when 
this well was connected and the gas 
transported, and it is unsatisfactory 
as to whether the gas was found in 
paying quantities large enough to 
transport. The burden of proof in 
this respect was upon the plaintiffs, 
and, in the absence of any showing 
to the contrary, the rule seems to be 
well settled that the lessee is to 
determine, acting in good faith and 
upon his honest judgment, as to 
whether or not the well brought in 
would be a paying well; that is, in 
producing quantities large enough 
to transport. We do not mean an 
arbitrary judgment, or one spring- 
ing from an ulterior purpose to get 
some unfair advantage of the lessor, 
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held that, although the judgment of the lessee will have great weight, ¥ 
is not controlling.88 


§ 101. Extension of the definite term by agreement 


The definite term of an oil and gas lease may be extended by agree 


ment between the parties, but such agreement in effect amounts to a sup 


but a judgment arrived at by acting 
in good faith and upon sound busi- 
ness principles.’’ Pitchford, J., in 
Hennessy v. Junction Oil & Gas Co. 
(1919) 75 OkKl. 220, 182 P. 666. 

88 “Tt is contended on the part of 
the appellant that the question of 
whether oil or gas is produced in 
paying quantities is one solely for 
the determination of the lessee. 
“ There is some force in this conten- 
tion in so far as it applies to gas 
wells, where the contract provided 
that the lessor shall receive a fixed 
annual rental for each gas well, and 
the lessee is ready and willing to 
pay that rental. In such case the 
landowner received the same reve- 
nue from the operation of his land 
as he would receive if the gas well 
were in fact a paying one to the les- 
see. But no such rule can obtain 
in reference to an oil well, where 
the lease provides that the sole prof- 
it arising to the owner of the land 
from such operation shall consist 
of a part of the oil produced and 
marketed from the premises. The 
right to operate for oil is a burden 
upon the land and materially inter- 


be determined from all the evidence 
in the case with reference to the 
rights of the lessor as well as the 
lessee, and not a question for the 
sole and arbitrary determination of 
the.lessee. The fact, however, that 
the lessee has spent a large sum of 
money in the test well, and, with 


court in determining this question: 
but it cannot be accepted as conelt- 
sive of that fact.’? Donahue, Circuil 
Judge, in Union Gas & Oil Co. 
Adkins (C. C. A. 6th Cir, 1922) 18 
F. 854. See, also, Dickey v. Cot 
feyville Vitrified Brick Co. (1904) 
69 Kan. 106, 76 P. 398; Gypsy OW 
Co. v. Ponder (1923) 92 Okl. 18%, 
218 P. 663. 
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s. Whatever extensions may be made as to the drilling period, it 
validly extend the lease beyond the definite term.®® 


umphreys v. Fletcher (1922) 2 Tiffany, Real Property (1920) 
M. 639, 204 P. 70; Tibbens 1582; 2 Underhill, Landlord and 
on (D. C. 1923) 288 F. 398; Tenant, 1194, 1200. 
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CHAPTER II! 
THE DRILLING, RENTAL, FORFEITURE, AND SURRENDER CLAUgnHg 


§ 102. Introductory. 

103. The drilling and forfeiture clause of the early lease. 

104. Enforcement of the drill or forfeit lease. 

105. The drill or pay lease with forfeiture clause. 

106. The drill or pay lease with surrender clause. 

107. The unless drilling clause. 

108. Duty to pay rent under drill or pay Iease. 

109. Lessee under no duty to pay rent under unless lease. 

110. When delay rental is due under the drill or pay lease. 

111. When delay rental is due under the unless lease. 

112. Payment of delay rentals. 

113. What constitutes the beginning or commencement of a well or drill 
ing operations. 

114. Completed well. 

115. Drilling or completion of an unproductive well as affecting the lessee’s 
duty to pay delay rental. 


§ 102. Introductory 


‘The drilling clause of an oil and gas lease, by which the lessee 
covenants to test and develop the land for oil and gas purposes, the 
delay rental clause, whereby the lessee pays delay rental in lieu of drill 
_ ing, the surrender clause, giving the lessee the power to surrender t 
lease and thereby escape his duties to the lessor, and the forfeiture 
clause, reserving power in the lessor to terminate the lease for fail 
of the lessee to perform his obligations, are inherently component parts 
of a general scheme to secure the testing, development, and operation 


have satisfied established principles of law and equity. ‘The first 
problem is to briefly trace this evolutionary process. 
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103. The drilling and forfeiture clause of the early lease 


= covenants and conditions under which the lessee undertook the 
opment of oil and gas lands during the earlier stages were a prod- 
& the conditions existent at that time. In the first place, there was 
aided lack of information among those engaged in the business of 
_g and operating lands for oil and gas, as well as by the courts in 
d to the true physical characteristics of these substances. It seems 
we been widely believed that oil and gas were capable of migration 
one tract of land to another without the interference upon natural 
-s by drilling wells on other lands, Although this has long since 
| proven untrue, the belief in its truth had marked influence upon 
ttitude of parties in framing their contracts as well as upon the 
sin construing them. Upon this basis it was only natural that 
ntent of the parties to an oil and gas lease should be that the 
‘ises be speedily developed. Due, perhaps, to the uncertainty of 
‘a the initial cash consideration was usually nominal, so that the 
consideration moving to the lessor, and that to which he looked 
ard was the actual royalties resultant from actual drilling and pro- 
‘on. The leases were usually made of small tracts of land, some- 
= no more than an acre. Where larger tracts were leased it was 
lly contemplated that actual production should take place under 
~ases of smaller tracts. No great amount of capital was necessary, 
ase the wells in the early Pennsylvania field were comparatively 
ow. An operator usually confined his operations to one tract un- 
was fully developed or proven barren of oil or gas by production 
-djoining lands. While it is true that operations were to a large 
nt confined to fairly well proven territory, the spirit of speculation 
great and operators were willing to risk much by agreeing for im- 
jate development of Jands leased. - 
rom this state of affairs it was only natural that the leases should 
in covenants on part of the lessee to develop the premises with- 
definite time giving to the lessor the power of forfeiture for his 
ire to do so. The typical drilling and forfeiture clause of this 
od was as follows: 


& 
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“The party of the second part further covenants and agree 
* * * to commence within one hundred and twenty days from the 
date hereof to dig or bore for oil on said lands, and to continue 
due diligence to prosecute the business to success or abandonment, g 


of the premises.” 4 


condition of the lease.” 


1 Chicago & Allegheny Oil & Min- 
ing Co. v. United States Petroleum 
Co. (1868) 57 Pa. 88. See, also, 
Karns v. Tanner (1870) 66 Pa. 297; 
Munroe vy. Armstrong (1880) 96 Pa. 
307; Kitchen v. Smith (1882) 101 
Pa. 452; Duke v. Hague (1884) 
107 Pa. 57; Kennedy v. Crawford 
(USO) ales ee, ESR, wal IN. 1k} 
Heintz v. Shortt (1892) 149 Pa. 
286, 24 A. 316; Duffield v. Rosenz- 
weig (1891) 144 Pa. 520, 23 A. 4; 
McKnight v. Natural Gas Co: (1892) 
146 Pa. 185, 238 A. 164, 28 Am. St. 
Rep. 790; Venture Oil Co. v. Fretts 
(GRS3Wet) alby77a lees aiayils, bby WN aeie)e 
Carnegie Natural Gas Co. v. Phila- 
delphia Co. (1893) 158 Pa. 317, 27 
A. 951; Cleminger v. Baden Gas 
Co. (18933) 159 Pal 6, 28° A. 293; 
Bartley v. Phillips (1895) 165 Pa. 
325, 30 A. 842; Henderson y. Fer- 
rell (1898) 183 Pa. 547, 38) Ae ows: 
Miller v. Balfour (1890) 138 Pa. 
188, 22 A. 86; Wood County Petro- 
leum Co. v. West Virginia Transpor- 
tation Co. (1886) 28 W. Va. 210, 


57 Am. Rep. 659; Fleming Ojj 
& Gas Co. v. South Penn. Oil Gg 
(1893) 37 W. Va. 645, 17 (Sim 
203; Allegany Oil Co. v. Bradford 
Oil Co. (1880) 21 Hun (N. Y eam 
Id. (1881) 86 N. Y. 638; erd 
v. McCalmont Oil Co. 

Iefbhay {UNS M)) BCS 


Guffey Petroleum Co. v. Oliver (Tex 
Civ. App. 1904) 79 S. W. 884; M 
Afee v. Grubb (Tex. Civ. App. 1914) 
164 -S. W. 925; Fisher v. Crescent 
Oil Co. (Tex. Civ. App. 1915) 


837; Escoubas vy. Louisiana Petro- 
leum & Coal Co. (1870) 22 La. Ant 
280; Texala Oil & Gas Co. vy. Caé 
do Mineral Lands Co. (1922) 152 
La. 549, 93 So. 788; Shannon ¥ 
Long (1912) 180 Ala. 128, 60 SO. 
273. ; 

2 See cases cited in note 1, section 
108, supra. 
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§ 104. Enforcement of the drill or forfeit lease 


this point brief notice must be taken of the policy of the courts 
ds the enforcement of the covenants of the drill or forfeit lease, 
ularly as to the forfeiture clause, for it was due in part to this 
that changes were later made in the form of the drilling clause. 
<eynote of the attitude of the courts towards enforcement of the 
ions of the lease was development. “Perhaps in no other busi- 
said the court in a leading case,’ “is prompt performance of 
acts so essential to the rights of the parties, or delay to one 

likely to prove so injurious to the other.” The courts were in- 
ced in their views in part by the conditions of fact and belief that 
ed the making of the leases, that is, the fugitive nature of oil and 
and the speculative character of the business, and in part by the 
5 of the lease itself and the relations of the parties growing out of 
at is, the fact that as a usual thing the only consideration coming 
.e lessor for the inconvenience suffered by him was the prospect 
»yalties which could only be realized by actual development, and 
under these conditions the lessee should not be permitted to cloud 
‘itle of the lessor’s land while he held them under the lease for 
ilative purposes. Development could be secured, or at least the 
cleared in event of failure, by a strict enforcement of the forfeiture 
e. But at the outset the courts were met by the maxim that equity 
rs a forfeiture. This was overcome, however, by the rule of 
y that the title to property should be kept clear of any incum- 
ces having a tendency to restrain or hinder its use or alienation.4 


| 


actual development founded upon 
experiment. The surface required 


funroe v. Armstrong (1880) 96 
307. 


1 Brown v. Vandergrift (1875) 
4. 142, the Chief Justice, in ex- 
ing the policy of the courts in 
cing forfeiture clauses of oil 
zas leases, said: ‘‘The discov- 
f£ petroleum led to new forms 
asing lands. Its fugitive and 
ering existence within the lim- 
'a particular tract was uncer- 
and assumed certainty only by 


was often small compared with the 
results, when attended with success; 
while these results led to great spec- 
ulation, by means of leases covering 
the lands of a neighborhood like a 
flight of locusts. Hence it was 
found necessary to guard the rights 
of the landowner as well as public 
interest, by mumerous covenants, 
some of the most stringent kind, to 
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The courts reasoned that oil and gas leases were not valuable, excep, 
by development, therefore no property rights were cut off by the ey 
forcement of the forfeiture clause. Thus in a leading case it was said 
“Forfeiture for nondevelopment or delay is essential to private ang 
public interests in relation to the use and alienation of property, te 
such cases as this equity follows the law. In general, equity abhors 
a forfeiture, but not when it works equity and protects a landowney 
from laches of a lessee whose lease is of no value till developed, g 
cept for a purpose foreign to the agreement.” ® 

Under the foregoing principles the courts in the early cases enforced 
the forfeiture clause in oil and gas leases without hesitancy. The prin 
cipal questions in most of such cases were whether the lessor had com 
menced or completed the test well within the time limited by the lease 
or whether, having commenced or drilled the first well, he has proceeded 
thereafter with due diligence to success or abandonment. If the lease 
provided for commencement or completion of a test well within 2 
definite time and the lessee failed, this was a clear ground of forfeitur : 
and was enforced.® 


prevent their lands from being bur- 
dened by unexecuted and profitless 
leases, incompatible with the right 
of alienation and the use of the land. 
Without these guards, lands would 
be thatched over by oil leases by 
subletting, and a farm riddled with 
holes and bristled with derricks, or 


operations would be delayed so long 
as the speculator would find it hope- 
ful or convenient to himself alone. 
Hence covenants became necessary 
to regulate the boring of wells, their 
number and time of succession, the 
period of commencement and of 
completion, and many other matters 
requiring special regulation. Prom- 
inent among these was the clause of 
forfeiture to compel performance, 
and put an end to the lease in case 
of injurious delay or want of suc- 
cess. These leases were not valua- 
ble, except by means of develop- 


and alienation of property.” 
5 Munroe v. Armstrong (1880) 96 
iki, alOi(- : 
6 Carnegie Natural Gas Co. v. Phil 


inger v. Baden Gas Co. (1893) lov 
Pa. 16, 28 A. 293; Shepherd v. Me 
Calmont Oil Co. (1885) 38 Hun (N 
Y.) 37; Henderson vy. ¢ 
(1898) 183 Pa. 547, 88 A. 1018) 


Chamberlain vy. Parker (1871) 49 
N. Y. 569. 
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llowed and commenced operations, but ceased for any appre- 
“ime to work the land, the question at once arose as to whether 
he had proceeded with due diligence. The courts held that due 
<e€ was a question of fact for a jury to determine in an individual 
and likewise a question upon which the parties to the lease might 
apart from the lease itself and introduce into evidence.’ If the 
“self provided for forfeiture for a cesser of operations for any 
2 time, there was no room for interpretation for due diligence as 

prosecution of the business was clearly determined by the 

A lessee was not held to have prosecuted the business to success 
rely drilling a well in to the oil sand, but must pump the well or 
“er necessary to produce the oil therefrom. Where a lease con- 
‘the condition that “this lease shall be declared null and void un- 
ther prosecuted after the first well is drilled,” it was held to 
hat after drilling the first well the lessor must continue drilling 
- wells until the land is completely developed or suffer forfeiture 
lease. 


“ns v. Tanner (1870) 66 Pa. act of theirs would annul the lease, 

; there is no room for interpretation, 
-tley v. Phillips (1895) 165 for the contract could not be ex- 
3, 30 A. 842. pressed in simpler language. The 


Munroe v. Armstrong (1880) 
307, the lease provided that 
ssees should ‘‘commence op- 
s within ten days, and con- 
to prosecute the work with 
‘igence until success or aban- 
mt.” And further that the 
, “if the fail to get oil in pay- 
antities, or subsist [cease] to 
‘or thirty days at any time, 
ticle to be forfeited and to be 
nd void.’”’ The court said: 
spects diligent prosecution of 
rk by the lessees, and what 


agreement is plain that if the les- 
sees failed to get oil in one well they 
had right to put down another, and 
as many more as they pleased, so 
long as they worked with diligence 
to success or abandonment, and 
equally plain that a cessation of 
work for thirty days would end their 
lease.’”’ 

10 Kennedy v. Crawford (1891) 
138 Pa. 561, 21 A. 19; Munroe v. 
Armstrong (1880) 96 Pa. 307. 

11 Heintz v. Shortt (1892) 149 
Pa. 286, 24 A. 316. 
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§ 105. The drill or pay lease with forfeiture clause 


Until about 1875, the oil and gas business had been a highly specula 
tive one. Perhaps in this early period no one realized the future of pg 
troleum products and their influence upon the affairs of life, yet, with 
the increasing demand for them it was undoubtedly foreseen by some 
that a growing and stabilized market could only be established and 
maintained by a well-regulated and steady production. They also re 
ized that this could not be accomplished by prevailing methods, but only 
by the organization of capital in units of sufficient strength to permit the 
leasing of large blocks of land to be held, prospected, and developed as 
the conditions of the market and the certainty of production warrant 
But these policies ‘could not be successfully carried out, if the les 
were bound by a duty to immediately develop each tract of land or in 
the alternative suffer the loss of the lease by forfeiture. ‘This new and 
forward looking economic policy demanded a less rigid contract of lease 
It came in the form of a delay rental clause added to the covenant t 
drill. By this new type of drilling clause the lessee covenanted to com 
mence drilling within a definite time, dependent somewhat upon the prov. 
en or unproven character of the land, or in lieu thereof to pay to the 
lessor a periodical rental, usually a stated sum per acre, until drilling 
was actually commenced. In connection with the drill or pay clause 
there was a forfeiture clause providing that upon failure to drill or { 
the lease became null and void. After the introduction of the drill 
pay clause the covenant to drill, or to pay delay rental and forfeiture for 
failure to do either assumed the following form: 

“Operations on the above described premises shall be commenced if 


such delay, the sum of ten hundred dollars per annum, within three 
months after the time for completing such well, as above specified, pay 
able at (a specified bank) ; and the party of the first part hereby agrees 
to accept such sum as full consideration and payment for such yeatly 
delay until one well shall be completed, and a failure to complete ont 
well or to make any of such payments within such time and at such 
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s above mentioned, renders this lease null and void, and to re- 
ithout effect between the parties hereto.” !? 
some years after the introduction of this clause into the oil and 
se in Pennsylvania, it seems to have been understood by both 
and lessees that upon a failure of the lessee to drill or pay the 
2came ipso facto void. There were some grounds for this inter- 
on under the Pennsylvania law as it existed at this time. 
he early English law a provision in a lease for years to the effect 
2 lease should become void upon the failure of the lessee to per- 
Ime duty stipulated in the lease had the operative effect, without 
t on part of the landlord, of bringing the lease to an end imme- 
_ In other words, such a provision was treated as a common-law 
zon, and not as an estate on condition, where to bring the estate to 
the lessor must have performed some operative act indicative of 
ntion to terminate the lease, the interest of the lessee in the mean- 
2ing considered voidable.!% ‘This distinction was later repudiated 
land on the theory that the tenant should not be permitted by his 
efault to terminate the lease and thus profit by his own wrong, 
larly where it appeared that the forfeiture provision was intend- 
»e for the lessor’s benefit.1* At the time of the introduction of the 


aforesaid works shall commence and 
begin within one year from_ the 
date hereof, and if the same shall 
stop or cease working at any time 
for two years, this lease shall be 
deemed void to all intents and pur- 
poses.”’ Best, J., said: ‘In constru- 
ing this clause of the lease we must 
look to what the parties had in 


ley v. Kellerman (1889) 123 
1,16 A. 474. 

mnant’s Case (1596) 3 Coke 
4a; Finch v. Throckmorton 
» Cro. Eliz. 220; Mulcarry v. 
@638) Cro. Car. 511; 2 Tay- 
andlord and Tenant (9th Ed. 
§ 492; 2 Tiffany, Landlord 
ant (1910) § 194d. 


oe v. Bancks (1821) 4 Barn. 
1.401; Roberts v. Davey 
) 4 Barn. & Adol. 664; Arns- 
Woodward (1827) 6 Barn. & 
); Rede v. Farr (1817) 6 
& S. 121; Jones v. Carter 
) 15 Mees. & W. 718. In Doe 
cks, supra, a lease for mining 
es contained the following 
on: ‘Provided also, and it is 
lly agreed,” etc., ‘“‘that the 


view. The rent was to depend upon 
the number of tons of coal raised. 
In order to derive any benefit from 
the mine, it was the object of the 
landlord, by introducing this clause, 
to compel the tenant to work it. 
The clause therefore was introduced 
solely for the benefit of the landlord, 
to enable him in the case of a cesser 
of work to take possession of the 
mines, and either work them him- 
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this country.45 Unfortunately, however, the Pennsylvania court hag 
continued to follow the early English rule.1¢ 


its opinion in Galey vy. Kellerman.17 This was an action to recover & 
lay rental after failure of the lessee to drill or pay. The lease pr 
that a failure of the lessee to drill wells or make payments “renders 
lease null and void, and to remain without effect between the parties 
hereto.” It was urged by the defense that these words stated a limita. 
tion which ipso facto terminated the lease upon the lessee’s failure 
drill or pay, and therefore there was no duty on part of the lessee to pay 
delay rental. The court held, however, that the forfeiture clause was 
clearly for the benefit of the lessor alone, and that the lessee could no 
by failing to drill or pay escape his duties under the lease. It was well 


nant to drill or pay or waive the forfeiture and elect to sue for the ren 
and that the forfeiture clause is for the benefit of the lessor only. - 


self or let them to some other ten- Landlord and Tenant (1910) $ 
ant. That, therefore, being the ob- 194d; 2 Wood, Landlord & Tena 
ject of the parties in introducing the (2d Hd. 1888) § 1204; 1 Underhill 
clause, I think it will be fully an- Landlord and Tenant (1909) § 401 
swered by holding the lease to be 1 Parsons, Law of Contracts (9 
void at the option of the landlord. Wd. 1904) p. 546. 
Besides, I take it to be a universal 16 Kenrick v. Smick (1844) | 
principle of law and justice that no Watts & S. (Pa.) 41; Sheaffer ¥ 
man can take advantage of his own Sheaffer (1861) 37 Pa. 525; Davs 
wrong.’’ v. Moss (1861) 88 Pa. 346. 

15 2 Taylor, Landlord and Tenant 17 Galey v. Kellerman (1889) 14 
(9th Ed. 1904) § 492; 2 Tiffany, Pa. 491,16 A. 474. 
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acturers’ Natural Gas Co.!8 and Ray v. Western Pennsylvania 
l Gas Co.,!® the whole doctrine was re-examined and reaffirmed 
ciple and authority. A defense frequently urged was that at the 

making the particular lease the law of Pennsylvania permitted 
see to take advantage of the forfeiture clause, therefore the 
|in the law by the decision in Galey v. Kellerman*® was an impair- 
& the contract in contravention of the federal Constitution. But 
fense was denied on the ground that changes in the law within 


589) 130 Pa. 222, 18 A. 721, 
A. 603. Mr. Justice Clark, 
=viewing the English, Ameri- 
d Pennsylvania cases, up to 
sluding Galey v. Kellerman, 
made the following conclu- 
‘Thus it appears that the dis- 
» formerly maintained be- 
the rulings of the English 
and of the courts of our sis- 
-es, and the rulings in Penn- 
a, is no longer found to ex- 
e have by slow approaches at 
Sarently turned into the gen- 
irrent of cases, in which is 
without doubt, the great 
of authority, both in Eng- 
ud in this country. We are of 
Jinion that the defendant 
have been denied the advan- 
his own default; and as the 
in the case has not, either by 
r act, availed himself of the 
ze of forfeiture, but, on the 
*y, by demand for payment of 
ice of the lessee’s delay, has 
d the continuance of the con- 
here is nothing shown to pre- 
iS recovery.” 
891) 138 Pa. 576, 20 A. 1065, 
R. A. 290, 21 Am. St. Rep. 
Mr. Justice Clark gave the 
hand said in part: ‘‘The case 
ll respects governed by our 
n in Wills v. Natural Gas Co. 
e230 Pa. 222,18 A. 721, 6 Le 


R. A. 603. It is true, the lessor’s 
possession was not alluded to in the 
discussion and decision of that case, 
nor do we regard the question 
whether or not he was in possession, 
subject to the lease, as a matter of 
any great significance. We agree 
with the appellant in its contention 
that if, in such a case as this, the 
lessor should choose to avail himself 
of the forfeiture clause in his con- 
tract, a formal re-entry, to take ad- 
vantage of the breach, was not re- 
quired; the authorities cited by the 
appellant are decisive of this ques- 
tion. * * * But, as by the terms 
of the lease, Ray, the plaintiff was 
entitled to remain in possession of 
the land, subject to the right of the 
company to drill and operate for oil 
and gas, his occupancy of the land 
at and after the time of the breach 
ean be of little consequence, unless 
by some act in assertion of a for- 
feiture he gave it a greater effect. 
It certainly was not necessary that 
he should abandon the possession to 
which, by the very terms of his con- 
tract, he was entitled, in order that 
he might insist upon performance 
by the lessee; the lessor’s election 
to forfeit, whilst he is in actual pos- 
session, may be regarded as a con- 
structive entry, under his title.’’ 

20 (1889) 123 Pa. 491, 16 A. 474. 
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so understood the force and effect of the forfeiture clause, and that jf 
was so understood generally by those engaged in the business. But a 
offer to prove such understanding was met by the assertion from the 
court that it was “no more than an offer to show a popular misunder 
stanging of the law.” ?? Likewise attempts to reform leases, so a 
state the alleged true understanding of the parties were refused on the 
ground that there was no showing of fraud or mistake in making the 
contract.”8 Nor were lessees unable to escape the payment of rent uy 
proof that the land had been proven barren of oil and gas by drilling on 
adjoining lands.*4 


In several cases it was contended that sadiGonal words in the forfe 


ture clause, following the provision to the effect that the lease should he 


null and void for failure to drill or pay, demanded a construction of the 


lease to the effect that immediately upon the lessee’s failure to drill o 
pay the lease became void and that consequently the lessee was under m 


21 Ray v. Western Pennsylvania 
Natural Gas Co. (1891) 138 Pa. 
BT, PAO) WA, ALM, WP, Ww, ee, NS PRY) 
21 Am. St. Rep. 922; Springer v. 
Citizens’ Natural Gas Co. (1891) 
145 Pa. 430, 22 A. 986. 

22 Jones v. Western Pennsylvania 
Natural Gas Co. (1892) 146 Pa. 
204, 23 A. 386; Springer v. Citi- 
zens’ Natural Gas Co. (1891) 145 
Pa. 430, 22 A. 986; Johnstown & 
H.R, R. Co. v. Hebert (1892) 152 
lei Wai, Pad) Ny allajale 

23 Liggett v. Shira (1893) 159 Pa. 
300, 28) Ay 2s. 

24 Johnstown & Franklin R. R. 
‘Co. Vv. Hebert (isi9i2)) Win2zeea. diss 
25 A. 151; Gibson v. Oliver (1893) 
Los Pay 2k 2 vA Oo Cochran 
Va ew C18 9)3))) dbo) Bart Wisden 
219; Springer vy. Citizens’ Natural 


Gas Co. (1891) 145 Pa. 430, 224 
986. In Gibson vy. Oliver, supra, the 
court said: ‘If it was intended tha 
a test of the leased premises migh 
be made by putting down wells ou 
side thereof, the defendant shoul 
have protected himself by a stipu 
lation in the lease to that effect.” 

Again in Cochran vy. Pew, st 
the court said: ‘‘But a conclusive @ 
swer in the present cases is that the 
parties have clearly stipulated fo 
the mode in which the trial shall be 
made, and it is to be by a well oD 
this land. There is no room 1 
science, any more than there is 10! 
a jury, to say that it will be of m 
use to do it, the parties have & 
plicitly agreed on the exact thine 
to be done, and the exact amoum 
to be paid for the failure to do it 
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pay delay rentals, But in all of such cases the court held that 
iditional words must be construed in connection with the general 
of the lease, and that in order to place upon them a construction 
‘ically opposed to that intent, they must be plain, unambiguous, 
-apable of exposition in accord with the lease as a whole.®5 


lis v. Manufacturers’ Natural 
C2889) 130 Pa, 222, 18 A. 
L. R. A. 603; Jones v. West- 
mnsylvania Natural Gas Co. 
146 Pa. 204, 23 A. 386; Og- 
Hatry (1892) 145 Pa. 640, 
334; Phillips v. Vandergrift 
teG Pa. 357, 28 A. 347: 
rman v. Oliver (1892) 151 
6, 25 A. 309; McMillan v. 
sIphia Co. (1893) 159 Pa. 
- A. 220; Conger v. National 
ortation Co. (1895) 165 Pa. 
» A. 10388. : 
ynes v. Western Pennsylvania 
1 Gas Co., supra, the forfei- 
ause was as follows: ‘A fail- 
complete such well, or to pay 
ental, or within ten days 
", shall render this lease null 
id, and can only be renewed 
tual consent.’’ In determin- 
effect of this clause the court 
‘Tf the lease is ‘null and void,’ 
9t made any more so by pro- 
that it ‘shall be of no effect 
n the parties,’ or ‘can only be 
-d by mutual consent,’ or oth- 
ely cumulative phrases of the 
neaning. The legal effect of 
venant is that the forfeiture 
the benefit of the lessor, and 
option, and such effect can 
> changed by an express stip- 
1. that the lease shall be void- 
t the option of either party, 
he lessee.”’ 
gden v. Hatry, supra, the ad- 
il words of the forfeiture 
were as follows: ‘‘and not to 


remain or be continued in force, or 
be revived without the consent of 
both parties in writing, and all 
rights, claims and demands, of any 
kind or nature, of any and all par- 
ties thereunder, thereupon cease, 
determine, and be extinguished, with 
like effect as if this agreement had 
never been made.’”” The court said: 
“There is more verbiage here, but 
no more force. Had the clause end- 
ed with the words ‘null and void,’ 
the legal effect would have been the 
same. To say that a lease shall 
be ‘null and void,’ upon a certain 
contingency, is using as strong lan- 
guage as the subject is capable of. 
We think that the case comes with- 
in the ruling of Wills v. Manufac- 
turers’ Natural Gas Co. (1889) 130 
Pa. 222, 18 Ae T2i,.6 TAR. Ac603; 
and Ray v. Western Pennsylvania 
Natural Gas Co., supra, where it was 
held that such a clause as this was. 
intended for the benefit of the les- 
sor, and that the lessee cannot, by 
his own act and default, relieve 
himself from a liability previously 
incurred.” 

In Leatherman y. Oliver, supra, 
the words added to the forfeiture 
clause were as follows: ‘‘And it can 
only be renewed by mutual consent; 
and no right of action shall after 
such failure accrue to either party 
on account of the breach of any 
promise or agreement herein con- 
tained.’’ The court explained the 
meaning of the added language as 
follows: ‘‘The lessor cannot re-enter 
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After it became firmly established that the lessor under the dri] g 
pay lease with forfeiture clause for failure to drill or pay might at}; 


and treat the rights of the lessee 
as forfeited or abandoned on the day 
the default happens, but he must 
give the lessee ten days of grace 
(provided for in the lease) in which 
to come in and make the payment, 
before he can take advantage of the 
default to terminate the lease. 
When the ten days have expired, if 
the lessor asserts the forfeiture, the 
contract becomes null and void from 
that day forward. It can only be 
revived by agreement. Out of this 
now extinguished relation, created 
by the contract, no right of action 
can accrue. The covenants have 
ceased to bind. The agreement it- 
self is at an end. But the lessor in 
this case did not choose to insist 
on the forfeiture, when the ten days 
expired. No one could assert it for 
him, except under his direction. No 
one could compel him to assert it. 
Certainly the defendant, who had 
promised to drill a well or to pay 
the rental of $500 per year, if he 
failed to complete a well within six 
months, and as against whom a 
right of action had accrued upon the 
happening of his default, could not 
compel his lessor to re-enter for his, 
the lessee’s benefit. He might sur- 
render. He could divest himself of 
his interest in the lease, but he 
could not strip his lessor of his 
rights under that instrument, or of 
a cause of action already accrued.” 

In McMillan y. Philadelphia Co., 
supra, the additional words of the 
forfeiture clause were: ‘And no 
longer binding on either party, and 
will revest the estate herein grant- 
ed in the lessor and release the les- 
see from all his covenants herein 


DRILLING, RENTAL, AND FORFEITURE CLAUSES 


contained, he having the option % 
drill said well or not, or pay gg 
rental or not as he may elect.” 4 
court said: ‘These words must hy 
construed in connection with the ye 
mainder of the contract, and g 


stand together. The lessee had goy. 
enanted to do one of two thing 
To begin a well within sixty 


less oil or gas is found in paying 
quantities. The words relied 1 
declaresthe may do which he ple 
He may drill the well and pa 
rental, or he may pay the rental 


do. This option was deducible ; 
the stipulations of the lease, bu 
parties chose to put it in words 
make it a part of the contract. 


It makes the lessee say that he W 


monthly rental, but that he wi 
neither unless it pleases him, ant 
he does neither he shall be liable 
in no manner for his breach of con 
tract. Such a construction is so ul 
just and absurd that the words fe 
lied upon as requiring it must be 
plain and unambiguous, and must 
be incapable of an exposition in hat 
mony with the body of the contré 
before we can consent to adopt it 
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1 forfeit the lease for breach of the covenants of the lessee to 
- pay or waive the forfeiture and sue for the rent, it became read- 
arent that this type was unsuited to the oil and gas business, from 
‘ndpoint of the lessee. The lessee was under a duty to pay the 
-ental for the whole of the definite term of the lease. This fea- 
as particularly burdensome to the lessee, where the lease was fora 
efinite term, or where for a long term and thereafter as long as 

gas were found or produced in paying quantities, where early in 
rm the land was proven to be barren of oil and gas purposes by 
tions on adjoining lands. Perhaps the first method of allevia- 
this burden was by reduction of the length of the definite term 
1 one to five years. But this did not give complete relief. It had 
reviously decided that nothing short of express words to that ef- 
}ould give the lessee power, under the forfeiture clause as used 
1e drill or pay lease, to bring the lease to an end without drilling 
ing. The problem for oil and gas operators was to find some such 
as would give this power to the lessee and still preserve the valid- 
the contract. ‘To accomplish this purpose two methods were de- 

One by the use of a surrender clause in connection with the 
* pay lease, and the other by the introduction of a new form ef 
x clause afterwards called the “unless” drilling clause. 


§ 106. The drill or pay lease with surrender clause 


surrender clause, as used in connection with the drill or pay 
uisually assumes the following form: 

1s further agreed that the second party shall have the right at any 
surrender this lease to the party of the first part, and thereafter 
ly discharged.” *6 

“ome leases the power of surrender is conditioned upon the pay- 
of an additional sum of money,*? usually a nominal one, or upon 
ryment of accrued rentals.?® ‘The surrender clause, as heretofore 


sberts v. Bettman (1898) 45 P. 533, 3 A. L. R. 344; McKee v. 
143, 30 S. H. 95. Grimm (1916) 57 Okl. 680, 157 P. 

erthwestern Oil & Gas Co. v. 308. 

\aenois) Ti Okl, 107, 175 28 Brown v. Wilson (1916) 58 
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been proven unprofitable for oil and gas purposes. 
decisions of the courts it accomplished this purpose. 


OK 392; L60 PR, 94, ie Re AS LOB, 
1184; Burress v. Diem (1909) 23 
OR 76. Ose daelGe 

29 Roberts v. Bettman (1898) 45 
W. Va. 143, 30 S: BH. 95; Lamar v. 
Farmer (1915) 59 Ind. App. 501, 
109" INE BE oie Cohn wya8 Clark: 
(1915), 48 OR). 500, 150 PB. 467, L. 
R. A. 1916B, 686; McKee v. Grimm 
(Algal) By (Oa, Oy, wy IPs BOS, 

30 In Roberts v. Bettman (1898) 
45 W. Va. 143, 30 S. E. 95, where 
the lessee sought to escape the duty 
of paying delay rental without sur- 
render the court said: “‘The purpose 
here is plain. If we say that the 
failure to pay that rental monthly 
ipso facto releases the lessee from 
its payment, what is the use of the 
provision for payment? Why pro- 
vide for payment, if failure to pay 
alone nullifies the provision for pay- 
ment? The covenant to pay is 
brought to birth by the lease only 
to die at the hands of the mother. 


ment self-contradictory. The lea 
cannot mean this nonsense. 
must attribute some other meaning 
to it. Ifsuch be the meaning, W 
is the need of the clause giving 
lessee the right to surrender ¢ 
lease at any time and discharge hil 
self? If the other clause was im 
tended to release him from the ob 


protected himself against the ims 
vency of the lessee, or his fa 
to pay, by the clause forfeiting t 
lease for failure to complete a 
or to pay rental. That clause of fo 
feiture was designed for his benell 
and not for the lessor’s benefit. 


Sum.O1L & Gas 
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§ 107. The unless drilling clause 


2 purpose in framing the unless clause was essentially the same as 
utroduction of the surrender clause into the drill or pay lease; 
3, to provide a means by which the lessee could escape the payment 
lay rental after the land was no longer profitable for oil and gas 
»ses. The usual form of the unless lease as found in decided cases 


ollows: 


until a well is completed.” $4 


she lessor’s only safety. The 
giving the lessee a right at 
ime to surrender the lease and 
rge himself from further lia- 
is his ample shield. This con- 
tion gives all the clauses their 
 peration.”’ 
(Cohn v. Clark (1915) 48 Okl. 
moo PF. 467, L. R. A. L916B, 
‘the question was whether sur- 
2>r was necessary in order to 
7e the lessee of the duty to pay 
The court in part said: 
failure to pay rental nullifies 
ease automatically, then there 
use of the surrender clause at 
It would be useless to insert 
render clause in a lease requir- 
-he lessee to go to the trouble 
expense of executing an actual 
iveyance, when there is a pro- 
n for his advantage which is 
xxecuting upon his failure to 
che rentals. We must construe 
contract so as to give some ef- 


ovided, however, that this lease shall become null and void, and 
hts hereunder shall cease and determine, unless a well shall be 
leted on the said premises within one month from the date here- 
~ unless the lessee shall pay at the rate of one hundred ($100.00) 
-s, monthly in advance, for each additional month such completion 
ayed from the time above mentioned for the completion of the 


fect and meaning to every part of 
the same. We are not permitted to 
say that the parties hereto have de- 
liberately inserted a clause in this 
contract that is useless and unnec- 
essary, when a fair and reasonable 
construction will give weight and 
effect to it, and, following this line, 
we conclude that if the surrender 
clause has been inserted in the con- 
tract for the benefit of the lessee, 
and affords him an easy and expe- 
ditious way of ridding himself of 
its liability, the forfeiture clause in 
paragraph 1 must have been insert- 
ed for the benefit of the lessor only. 
This construction will give both of 
the clauses the weight and effect 
that was reasonably intended for 
them, and give both parties to the 
contract a means of protection and 
a way of relieving themselves of the 
contract.” 

81 Glasgow v. Chartiers Gas Co. 
(1892) 152 Pa, 48, 25 A. 232. 
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The similarity in legal effect between the drill or pay lease with gy 
render clause and the unless lease is in that the lessee has the powe 
at his election, to terminate the lease, a power which he did not have undg 
the ordinary drill or pay lease, the difference being in this respect in the 
mode of exercise of the power. In the drill or pay lease with the 
surrender clause the lessee must actually surrender the lease, while j 
the unless lease the power in the lessee to terminate is exercisable py 
the failure to drill or pay the delay rental within the time limited. U 
der either form of lease the lessor may terminate the lease for failure of 
the lessee to drill or pay. 

The essential difference in legal effect of the two forms of lease i 
that under the drill or pay lease, where the lessee has not surrendered 
and has failed to drill or pay within the time limited, the lessor may 
elect to forfeit the lease or bring an action for the breach of the cove 
nant to drill or pay. But under the unless lease there is no such ak 
ternative remedy. The reason of this difference in legal effect of the 
two contracts is that under the unless lease the lessee does not make 
an express promise to drill or pay rental. If he fails to do either the 
lease ends, unless the lessor elects to waive the breach and perm 
the lessee to proceed with drilling operations. A failure to observe this 


source of considerable litigation in actions brought to recover rental 
under the unless lease. ‘The distinction has, however, been maintained 
in practically all jurisdictions.** 


32 In Glasgow v. Chartiers Gas Co. to operate the lease, or to do any 
(1892) 152 Pa. 48, 25 A. 232, where thing towards development of the 
the unless lease was first construed, land. If he does nothing, the pen 
the court denied a recovery of rent alty for his inaction is fixed. It 
and distinguished the lease in this the forfeiture or loss of his rights 
respect from the drill or pay lease. under the agreement. But, if he 
The court said in part: thinks it an object to do so, he maj 

“There is no express covenant, prevent the assertion of this forfér 
promise, or undertaking by the les- ture by paying $100 in advance 0 
see to be found anywhere in the the 1st day of the next month after 
agreement. A covenant to operate the date of the contract, and upon 
within a reasonable time might be such payment the right of forfet 
implied from the nature of the in- ture is postponed one month. This 
Strument, but the lessee has been he may do month after month 48 
careful to make no express promise long as he pleases, or until the end 


» years. If, however, he puts 
o well during the first month, 
A’AYS no money in lieu of it, his 
are at an end, and the lessor 
ssert the forfeiture. * * * 
opellant contends that, because 
ht pay under the terms of the 
act, he may be compelled to 
But payment was the means 
ied by the contract, by which 
<ercise of the right of the les- 
assert the forfeiture could be 
yned. If the lessee did not 
to postpone the exercise of 
right, he had only to refrain 
making the payment. This 
$s not ruled by Ray v. Natural 
Yo. (1891) 138 Pa. 578, 20 A. 
| 22 L. R. A. 290, 21 Am. St. 
922, and kindred cases. There 
sssor had an election whether 
sert the forfeiture provided for, 
Aive it and proceed upon the 
ants of the lessee. We said in 
eases that a lessee could not 
» his own broken covenants to 
1 him from liability. It was 
luty to perform them. If he 
i, his lessor could elect in what 
-o enforce them. He might as- 
the forfeiture and re-enter, or 
pon the broken covenants. Un- 
nately for the plaintiff in this 
he has no covenants on which 
1e.”’ 
Snodgrass v. South Penn Oil 
1900) 47 W. Va. 509, 35 S. E. 
in a suit for rent upon an “un- 
lease, the court said: 
lthough the agreement contains 
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§ 108. Duty to pay rent under drill or pay lease 


ler the drill or pay lease where the lessee agrees to drill a well 
lls within certain specified limits of time or in lieu thereof pay 


the provision above quoted, yet that 
clause merely provides a means by 
which a forfeiture of the lease may 
be avoided. The agreement con- 
tains no contract or promise to pay 
anything whatever for the delay in 
the completion of a well, and yet 
the declaration claims that, by the 
terms of the contract, there is due 
from the defendant to the plaintiff 


on account of sums to be paid quar- | 


terly in advance the sum of $1,400. 
The question in this case is not 
whether the defendant has forfeit- 
ed the lease, but whether it is pe- 
cuniarily liable to the plaintiff for 
failing to make certain payments to 
the plaintiff whereby such forfeiture 
could have been avoided. Counsel 
for the plaintiff relies on the case of 
Roberts v. Bettman (1898) 45 W. 
Va. 143, 30 S. EB. 95, but that case 
was materially different from this 
(drill or pay lease). There was an 
express promise to pay $100 per 
month in advance until a well was 
completed, but in the agreement 
sued on in the case under considera- 
tion there was no such promise or 
contract.”’ 

See, also, Van Etten vy. Kelly 
(1902) 66 Ohio St. 605, 64 N. E. 
560; Brown v. Fowler (1902) 65 
Ohio St. 507, 63 N. BE. 76; Brooks 
v. Kunkle (1900) 24 Ind. App. 624, 
57 N. EB. 260; ' Butcher v. Greene 
(1912) 50 Ind. App. 692, 98 N. E. 
876; Ohio Oil Co. v. Detamore 
(1905) 165 Ind. 243, 73 N. E. 906; 
Dill v. Fraze (1907) 169 Ind. 53, 
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certain rental until his promise to drill is satished, the lessee makes ap 
express promise to pay the delay rental. The duty to pay is, of courg 


79 N. H. 971; Kansas City Oil & 
Development Co. v. Irick (1915) 60 
Ind. App. 246, 110 N. HE. 566; Dem- 
ing Investment Co. v. Lanham 
(ALG e Oe OIE, Yfr(aiy Alsi) Tes PAD), aha 
i R.A. ON. SS.) 505 Hranki!OnlyCo: 
v. Belleview Gas & Oil Co. (1911) 
29 Okl. 719, 119 P. 260, 43 L. R. A. 
(N. S.) 487; Mitchell v. Probst 
(alBls) a} (Outs, ale abiyzy Jee IS) AS 
Northwestern Oil & Gas Co. v. Bra- 
ramos, (l@alisy) Wak (Od alae, aliy'ss 18% 
bas, 8 AL la RR. 844e> (Gartield Oil 
Go. v. Champlin (1/920)) 78 Ok 
Ot, 189) Pe. bias (Curtisey., Liarris 
(CLOUNGS Wi6 Oki 22'6,) distese. soa: 
Hastern Oil Co. v. Smith (1920) 80 
Ol, 207, 195) Bi mss ireland y:. 
Chatman (1922) 87 Okl. 223, 209 
P. 408; Title Insurance & Trust Co. 
v. Amalgamated Oil Co. (1923) 63 
Cal- App. 29) Zier rials Allien ve 
Narver (1918) 178 Cal. 202, 172 P. 
980; United States v. Comet Oil & 
Gas, Co, (C27, Loris hee Gra: 
Brunson vy. Carter Oil Co. (DD. C. 
1919) 263 F. 935. 

33 Galey v. Kellerman (1889) 123 
Pa. 491, 16 A. 474; Wills v. Manu- 
facturers’ Natural Gas Co. (1889) 
IPa Oe ers Arar bth SN OAS Wy IDR Ri, 7 
603; Westmoreland & Cambria 


130 Pa. 235, 18 A. 724, 5 LR 
731; Ray v. Western Pennsylvania 
Natural Gas Co. (1891) 138 B 
576, 20 A. 1065, 12) i. Rea 
21 Am. St. Rep. 922; Jones vy, 
ern Pennsylvania Natural Gas G¢ 
(1892) 146 Pa. 204, 23 AIR 
Ogden v. Hatry (1892) 145 Pa. 64% 
23 A. 334; Phillips v. Vande 
(2892) 146 Pa. sbi, 23 


McMillan v. Philadelphia Co. (1893 
159 Pa. 142, 28 A. 220; Liggotum 
Shira (1893) 159 Pa. 350, 28 & 
218; Cochran v. Pew (1893) ibe 
Pa. 184, 28 A. 119; Wolf v. Guifey 
(1894) Let Pa, 276) 2SeeAween 
Conger v. National Transport 
Co. (1895) 165 Pa. 561, 30) Ave 
Abrns v. Chartiers Valley Ga 


(1898) 188 Pa. 249, 41 A. 78s 


S. E. 95; Edmonds v. Mounse 
(1896) 15 Ind. App. 399, 44 N. B 
196; Lamar v. Farmer (1915) %» 


°, L. R. A. 1916B, 686; Mc- 
Grimm (1916) 57 Okl. 680, 
_ 808; Lavery v. Mid-Conti- 
il Development Co. (1917) 
® 206, 162 P. 737, L. R. A. 
, 231; Thomas v. Standard 
»pment Co. (1924) 70 Mont. 
24 P. 870; Title Insurance & 
Co. v. Amalgamated Oil Co. 
) 63 Cal. App. 29, 218 P. 71; 
snson v. Stitz (Tex. Civ. App. 
255 S. W. 812; Woodland 
». v. Crawford (1896) 55 Ohio 
11, 44 N. B. 1098, 34 L. R. A. 
Mathews v. People’s Natural 
0. (1897) 179 Pa. 165, 36 A. 
Jackson v. O’Hara (1897) 183 
138, 38 A. 624; Healdton Oil 
3 Co. v. Smith (1921) 80 Okl. 
195 P. 756; Turner v. Lick 
- Oil & Gas Co. (1921) 192 Ky. 
(234 S. W. 191; Shettler v. 
man (1881) 1 Penny. (Pa. ) 
Stovall v. Texas Co. (Tex. Civ. 
1924) 262 S. W. 152; Evans 
snsumers’ Gas Trust Co. (Ind. 
1891) 29 N. B. 398, 31 L. R. 
-3; Lawson v. Kirchner (1901) 
"Va. 344, 40 S. B. 344. 
Wills v. Manufacturers’ Natural 
Jo. (1889) 130 Pa. 222, 18 A. 
5 L. R. A. 603; Jones v. West- 
Pennsylvania Natural Gas Co. 
2) 146 Pa. 204, 23 A. 386; Og- 
zy, Hatry (1892) 145 Pa. 640, 23 
334; Phillips Vv. Vandergrift 
2) 146 Pa. 357, 23 A. S47; 
herman v. Oliver (1892) 151 
646, 25 A. 309; McMillan v. 
adelphia Co. (1893) 159 Pa. 
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ough explorations in the vicinity prove that the demised land is 
ess for oil and gas purposes.*4 If the lessor elects to forfeit the 
“or breach of the covenant to drill there can be no recovery of 
for the remedies of the lessor are in the alternative, but in an ac- 
r rent the lessor need not negative an election on his part.*® 


142, 28 A. 220; Conger v. National 
Transportation Co, (1895) 165 Pa. 
561, 30 A. 1038. 

35 Johnstown & Franklin R. R. Co. 
v. Egbert (1892) 152 Pa. 53, 25 
A. 151; Gibson v. Oliver (1893) 
158 Pa. 277, 27 A. 961; Cochran 
vy. Pew (1893) 159 Pa. 184, 28 A. 
219; Springer v. Citizens’ Natural 
Gas Co. (1891) 145 Pa. 430, 22 A. 
986. 

Plaintiffs inherited land from 
their father subject to two oil leas- 
es, which provided that the lessee’s 
interest should be forfeited on his 
failure to commence operations 
within a specified time, or to pay a 
certain sum per month after such 
specified time until the operations 
were begun. Plaintiff W. was of age 
at the time of his father’s death, and 
about one month after he gave the 
lessee notice of forfeiture, and on his 
demand one lease was surrendered. 
The lessee could not surrender the 
other, having assigned an interest 
therein to one who had possession 
of it. About a year after forfeiture 
the plaintiffs had possession of the 
land. Plaintiff W. sued for himself 
and his minor sisters to recover the 
monthly payments for not beginning 
work specified in the leases. Held 
that, having elected to forfeit the 
leases, he could not recover. Wil- 
son v. Goldstein (1893) 52. Pa. 
524, 25 A. 493, 31 Wkly. Notes Cas. 
448. 

36 An oil lease for 20 years, at a 
specified annual rental, provided 
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Where the lease contains a surrender clause giving the lessee power 
surrender the lease at any time, the lessee may, by proper exercise of 
this power,*? escape the duty of paying rent.*® A surrender, howeye 


that it should be void if the lessee 
failed to make the payments with- 
in 30 days after they became due. 
The lessee failed to make the pay- 
ments, and discontinued operations. 
The lessors, some 10 years later, 
sued for the rent for such period. 
Held, that the lessors need not show 
an election on their part to consider 
the lease not forfeited, notwith- 
standing the forfeiture clause was 
for their benefit. Abhrns vy. Char- 
tiers Valley Gas Co. (1898) 188 Pa. 
249), Al AL 739% 

37 For discussion of the requisites 
for a valid surrender, see section 
206. 

38 Douthett v. Gibson (1899) 11 
Pa. Super. Ct. 543; Aderhold v. Oil 
Well Supply Co. (1893) 158 Pa. 
401, 28 A. 22; Hdmonds v. Moun- 
sey (1896) 15 Ind. App. 399, 44 N. 
E. 196; Lamar v. Farmer (1915) 
bo ind) App. eo Ole OO MING sBle 79a: 
Bettman v. Shadle (1896) 22 Ind. 
App. 542, 53 N. EH. 662; Amsdell 
v. Cherry Gas & Oil Co. (Sup. 1913) 
145 N. Y. S. 825; Roberts v. Bett- 
man (1898) 45 W. Va. 148, 30 S. 
E. 95; Philadelphia Co. of West 
Virginia v. Shackelford (1919) 838 
W. Va. 280, 98 S..H. 568; Title 
Insurance & Trust Co. v. Amalga- 
mated Oil Co. (1923) 63 Cal. App. 
295) 28 “BS Sse ieohne vase lanis 
(1915) 48 Okl. 500, 150 P. 467, 
L. R. A. 1916B, 686; McKee v. 
Grimm (1916) 57 Okl. 680, 157 P. 
308; Pellissier v. Pan-American 
Petroleum Co. (1923) 62 Cal. App. 
643, 217 P. 570. 
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Ch 1 


195 P. 756; Ahrns v. Chartiers Val. 
ley Gas Co. (1898) 188 Pa. 249, 4 
PNG ores 

Under an oil lease providing that 
on failure to drill a well within six 
months, a rent of $500 a year shall 


be paid till the well is completed 


(18938) 158 Pa. 401, 28 A. 227 
Wkly. Notes Cas. 336. 

Where oil and gas lease gives les 
see a valuable right in oil, thoug 
only under a part of land leaset 
the lessee, after verdict in action 
for money had and received, is not 
entitled to surrender lease and t 
have benefits of a new trial on the 
ory of total failure of consideration 
Philadelphia Co. of West Virginia 
v. Shackelford (1919) 83 W. 
280, 98 S. HB. 568. 

An oil lease provided that the les 


day until commenced, or surrender? 
the lease; lessees to have the rigl 
“at any time to surrender the lease 
and be released from all moneys due 
and conditions unfulfilled then, and 


hat time the lease to be void, 
€ payment made to be the full 
ited damages for nonfulfill- 
" Held, that the lessees did 
ave the right to cancel back 
by surrendering the lease; 
1e provision referred to future 
ions. Bettman v. Shadle 
y 22 Ind. App. 542, 58 N. B. 


see Pellissier v. Pan-Ameri- 
troleum Co. (1923) 62 Cal. 
mo, alt FP. &70. 
arnhart v. Lockwood (1892) 
@ 82, 26 A. 287; Sult v. A. 
tetter Oil Co. (1908) 63 W. 
im, 6§ S. B. 307; Garrett v. 
Penn Oil Co.: (1909) 66 W. 
37, 66 S. E. 741; Papoose Oil 
| Swindler (1923) 95 Okl. 264, 
. 506. 
x an oil and gas lease, grant- 
e@ lessee the exclusive right to 
nil and gas from the land for 
ears, the lessee covenanted to 
a well within six months, or 
ae lessor $500, and also to pay 
yearly rent until the well was 
the right to occupy the land 
‘reserved in the lessor. At the 
= the six months the lessor de- 
2d the $630, the lessee having 
nothing to develop the land, 
% the time told the lessee that 
ife owned an interest in the 
The lessee refused to pay the 
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- absence of an express surrender clause, there may be a sur- 
- of an oil and gas lease by operation of law which has the effect 

easing the lessee from the duty of paying rent.” Failure of con- 

tion because of defect of title in the lessor is no defense to an 
for rent, if the lessor has an interest in the land. 


rent, and insisted on retaining the 
lease until the wife signed it, but 
never offered it to her for her sig- 
nature. The wife made no objec- 
tions to the lease. The lessee then 
offered to surrender the lease on 
condition that the lessor release him 
from all claims, and, on his refusal 
to do so, retained the lease for a 
year before surrendering it. Held, 
that the fact that the lessor did not 
have the sole title was no defense 
in an action by him for the $630. 
Punkle v. People’s Natural Gas Co. 
(USSG) T65: Pa, Les, 80 A.. 719, 338 
L. R. A. 847, 35 Wkly. Notes Cas. 
465. 

In assumpsit against lessor in oil 
and gas lease, to warrant lessee’s re- 
covery of rentals paid for delay in 
drilling a well, as for money had 
and received by lessor for lessee’s 
use, there must have been a total 
failure of consideration for such 
payments. Philadelphia Co. of 
West Virginia v. Shackelford (1919) 
83 W. Va. 280, 98 S. E. 568. 

Where oil and gas lease calls for 
288 acres and lessor has title only 
to a one-half undivided interest in 
oil under 67 acres thereof, there is 
not such a total failure of consid- 
eration as to warrant lessee’s recov- 
ery of delay rentals paid to lessor 
in action for money had and re- 
ceived. Id. 
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§ 109. Lessee under no duty to pay rent under unless lease 


An important distinction in the legal relations between lessor g 
lessee under the drill or pay type of lease and the unless type of leas 
which has been heretofore mentioned, is that under the drill or pay 
lease the lessee expressly promises to drill or pay; but under the up, 
less lease the contract merely provides that if the lessee does no 


42 Glasgow v. Griffith (Com. Pl. 
Sidon 22) Rittebe Wert dh @Nemnse) 
(Pa.) 181; Glasgow Oil & Gas Co. 
vy. Chartiers (1892) 152 Pa. 48, 25 
A. 232; McKee v. Colwell (1898) 7 
Pa. Super. Ct. R. 607; Hays v. For- 
est Oil Co, (1906), 208 Bay bbb, 62 
A, 1072; Snodgrass v. South Penn 
Oi Con (L900) At We Vide 1095) 3 
S. E. 820; Smith v. South Penn Oil 
Co. (1906) 59 W. Va. 204, 53 S. 
BH. 152; Van Etten v. Kelly (1902) 
66 Ohio St. 605, 64 N. E. 560; 
Brown v. Fowler (1902) 65 Ohio St. 
507, 638 N. HE. 76; North American 
Oil & Gas Co, v. Drumm (1912) 
34 Ohio Cir. Ct. R. 309; Brooks v. 
Kunkle (1900) 24 Ind. App. 624, 
57 N. HE. 260; Ohio Oil Co. vy. Deta- 
more (1905) 165 Ind. 248, 73 N. 
E. 906; Dill v. Fraze (1907) 169 
ind: os, 79) No BS ove Butcher ys 
Greene (1912) 50 Ind. App. 692, 98 
N. E. 876; Kansas City Oil & De- 
velopment Co, vy. Irick (1915) 60 


130 P. 260, 44 L. R. A. (N.S) BO 
Mitchell v. Probst (1915) 52 Ok 
10, 152 P. 597; Northwestern Gil 
& Gas Co. v. Branine (1918) 7 
Okl. 107, 175 PB. 533, 3 AGE 
344; Garfield Oil Co. v. Champlin 
(1920) 78 Okl. 91, 189 Poem 
Curtis v. Harris (1919) 76 Ok 
226,184 P. 574; Bastern Oil Com 
Smith (1920) 80 Okl. 207, 195m 
773; Ireland v. Chatman (1922) $7 
Okl. 223, 209 P. 408; Stine vy. Pro 
ducers’ Oil Co. (Tex. Civ. App. 1918) 
203 S. W. 126; Ford v. Cochran 
(Tex. Civ. App. 1920) 223 Samm 
1041; Texas Co. v. Curry (Tex. Ci 
App. 1921) 229 S. W. 643; Brum 
son v. Carter Oil Co. (D. C. 1919 
259 F. 656; O’Neill v. Risingé 
(1908) 77 Kan. 63, 93 P. 340. 
Where a party leases land for the 
purpose of mining and operatin 
oil and gas, the lessee contracti 
deliver one-eighth of all oil savet 


Ind. App. 246, 110 N. EB. 566; Frank 
v. Belleview Gas & Oil Co. (1911) 
PAS) (Oct, WAS lake) ye PKG) AEB thy, 1B tk 
(N. S.) 487; Deming Investment 


from the premises, and to pay $ 5 


each year for the product of eaca 
gas well while being used, and pat 
ing $200 cash and agreeing to com 


within 30 days a well on an 
ng tract, and the lease con- 
= a provision that if no well 
menced within one year the 
shall be void, unless the lessee 
ay $80 for each year the 
tion of the well is delayed, 
tly in advance, the lessee is 
und to pay any rent for the 
»r for delay in commencing to 
€, but the lease amounts to 
ion preventing the lessor, aft- 
siving the consideration, from 
= to another during such time, 
r receiving a quarterly pay- 
from leasing to another dur- 
delay period of one quarter; 
ord “‘year’’ being used merely 
sasis to fix the amount of the 
strly payments. Frank Oil Co. 
leview Gas & Oil Co. (1911) 
Wiis, 119 P. 260, 48. L. R. A, 
.) 487. 

er an oil and gas lease for a 
of five years but providing that 
ell is drilled by a stated date 
sase should terminate as to 
Marties unless the lessee should 
- Stated sum as a rental for 
3 months from that date, and 
he down payment therein men- 
1 covered not only the privi- 
granted until the first rental 
1e payable but also lessee’s op- 
and that the sum fixed as rent- 
Juld be paid each year during 
eriod of the lease, the amount 
paid was not, strictly speaking 
tal but simply a sum, by the 
ent of which the lessee ac- 
d the right to extend his op- 
and the lessee was not required 
ake payments thereof if he 
donot to extend his option. 
.v. Murphy (Tex. Civ. App. 
) 253 S. W. 634. 

2ase of land for oil and gas pur- 
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poses which, after prescribing the 
royalty to be paid by the lessee on 
the oil and gas produced, and the 
payment of a stated sum per acre 
annually as advance royalties, pro- 
vides that the lessee shall exercise 
diligence in developing the property 
and shall drill at least one well 
within twelve months, and that, 
should he fail to do so, the lease 
may be declared null and void by 
the lessor after ten days’ notice, 
“provided that the lessee shall have 
the privilege of delaying operations 
for a period not exceeding five years 
* * * by paying * * * in ad- 
dition to the required annual ad- 
vanced royalty, the sum of one dollar 
per acre per annum,”’ imposes no ob- 
ligation upon the lessee to pay for 
such extension, but merely gives him 
an option to do so, and his failure 
to either drill the well or make the 
payment does not give the lessor a 
right of action to recover such pay- 
ment. United States v. Comet Oil & 
Gas Co. (C. C. 1911) 187 F. 674. 

In Farlow vy. Frankson (1922) 110 
Kan. 197, 203 P. 299, the lease was 
of the unless type, but also contained 
a promise on the part of the lessee 
to pay the stipulated rental until the 
royalties exceeded that amount. No 
well was begun, but the lessee made 
some rental payments. The court 
held that, if the lessee had not made 
any payments, he would have been 
under no duty to make further ones. 
“But,” says the court, ‘‘we hold that 
in making the payments he did he 
elected to avail himself of the rental 
feature of the contract, and that 
thereafter he was under obligation 
to continue them until he chose to 
escape further liability by surrender 
in accordance with the provision in 
reference thereto.” 
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43 1 Underhill, Landlord and Ten- 
ant (1909) § 333; 1 Tiffany, Land- 
lord and Tenant (1910) § 172d. 

Under oil and gas lease, failure 
to drill wells within time prescribed 
held to impose liability for rent for 
the full term of the lease, though 
they were drilled subsequently. 
Kinney v. Varnes (1924) 116 Kan. 
Meseis ZAZAE 12 S30 

44 Under a lease providing that 
the lessee shall drill and complete 
a gas well on the leased premises 
within ninety days, or, “in case of 
failure so to do, shall pay a yearly 
rental from the expiration of the 
ninety days until such well shall be 
completed,’’ the annual rent was 
due at the end of one year after 
the default. Evans v. Consumers’ 
Gas Trust Co. (Ind. Sup. 1891) 29 
INS EiGre GIS wom lug sevesAve Guiier 

An oil and gas lease for five years 
which required the lessee to drill a 
test well within twelve months, and 
which provided that, in case no well 
was completed within that time, he 
should pay a rental of a specified 
sum per acre “to be paid annually 
counting from the expiration of the 
said twelve months,”’ did not require 
the lessee to pay any rent until the 
expiration of the first year, and at 


quire the payment of the ren 
advance, the lessee had all of the 


(1908) 236 Ill. 188, 86 N. B. 219 
A covenant in a gas and oil ] 


end of the year. ount 
City Gas, Coal & Oil Co, (1909) 81 
Kan. 762, 104 P. 851. 


donment of the first well, inas 
ified tract containing a group ! 
leases lessee should have eighteet 


well should prove a dry hole, ev 
the lessee might bore a second Wé! 
if he began it within sixty | 
from completion of the first, 
that “the time of drilling on Us 
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sached a contrary conclusion in Bearman vy. Dux Oil & Gas 
ay. In that case it appeared that the parties had made a parol 
ant contemporaneously with the making of the lease that the 
paid in advance and for some time it was so paid. Even though 
true, as well as the fact that the lease did not provide a date 
meitt, there was no ambiguity in the lease as to the time of pay- 


f 


extended to eighteen months 
ae completion of the second 
ind a still later clause, re- 
'to the preceding clause, ex- 
the lease by payment of rent 
g could not be begun with- 
1onths ‘‘as above specified,”’ 
held that the time for drill- 
lessor’s land was te be with- 
onths from completion of the 
well, and where that well 
Avithin sixty days from com- 
‘of the first was completed in 
my, L917, a deposit of rent in 
918, was within the eighteen 
, and served to extend the 
Glassell v. Richardson Oil 
22) 150 La. 999, 91 So. 431. 
also, Keen v. Logan (1920) 
», 80, 84 So. 501; Warren 
ras Co. v. Gilliam (1919) 182 
7, 207 S. W. 698; McNutt 
ney (1921) 192 Ky. 132, 232 
86; Sonora Oil & Gas Co. v. 
(1922) 194 Ky. 734, 240 S. 
; Washburn y. Gillespie (C. 
G20) 261 &. 41. 
917) 64 Okl. 147, 166 P. 199. 


rent, in light of the above-mentioned rule that in such cases 
is paid at the end of the rental period, such as to warrant the 
mnstruing the contract against the lessee, or adopting a rule of 
ction alleged to be placed on the contract by the parties.*6 

a lease expressly states that the rental is payable in advance or 
eginning of the rental period, of course, in absence of waiver 
essor, the lessee must pay in advance or be subject to the liability 
eiture for nonpayment or a suit for the rent as the lessor may 


46 See, also, Maud Oil & Gas Co. 
Vv. Bodkin (1919) 75 OKI. 6, 180 P. 
959, where the Oklahoma court, on 
the authority of Bearman v. Dux Oil 
& Gas Co., rendered a similar de- 
cision. In these cases the court re- 
lies on Dill v. Fraze (1907) 169 
Ind. 53, 79 N. E. 971, a case where- 
in the unless drilling clause was 
used without apparently noticing 
that under such a lease the question 
is an entirely different one. 

47 An oil lease held to require pay- 
ment in advance of the annual rent- 
al with ten days of grace addition- 
al in which to make payment; this 
having been the construction placed 
on it by the parties. White v. Den- 
nis (Tex. Civ. App. 1921) 233 S. W. 
373. 

Although oil and gas lease desig- 
nated quarterly payments of rentals 
in advance, it did not restrict les- 
see from including all rentals in a 
smaller number of advance pay- 
ments, and, where excess payment 
was made by mistake and in good 
faith, it should be credited as an 


at i 
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Where the lessee covenants to drill a second well within a stipulate 
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time after the completion of a first well or pay delay rental, he has th 


rental period in which to pay. In such instances the drilling peri 
for the second well starts from the completion of the first well and th 
rental period begins at the end of the drilling period, even though ¢h; 
lessee may have completed the first well before the time express} 
given in the lease for its completion.*% 


advance payment on subsequent 
rentals and fulfilled the conditions 
of the lease. Wells v. Shadoin 
(1924) 202 Ky. 456, 260 S. W. 12. 
~ Under an oil and gas lease pro- 
viding that a well should be com- 
menced within six months or the 
lessee should pay $300 a year quar- 
terly in advance to continue the 
grant in full force and effect and 
that the consideration for the lease 
gave the right to continue the con- 
veyance in effect from quarter to 
quarter by making payment of such 
amount quarterly in advance, the 
quarterly payments extended the 
time for commencing a well for 
three months and not for a year, 
and hence, where a quarterly pay- 
ment was made at the expiration of 
the six months and a well com- 
menced during the last quarter of 
the year, this did not prevent lia- 
bility for the quarterly payment 
coming due at the beginning of the 
fourth quarter. Central Oil Co. of 
Kentucky v. Sandlin (1922) 196 Ky. 
422, 244 S. W. 882. 

Where an oil lease provided les- 
see should begin drilling a well or 
pay rentals in quarterly installments 
“on or before’’ the beginning of each 
quarter, a payment for a year in 


advance complied with its terms 
Link vy. State’s Oil Corporation (Pe 
Civ. App. 1921) 229 S. W. 693; 

See New American Oil & Mining 
Co. v. Troyer (1906) 166 Ind, 4 
76 N. HE. 253, 77 N. EH. 7395 
nings-Heywood Oil Syndicate 


P. 656; Trammell Creek Oil & ( 
Co. v. Sarver (1923) 197 Ky. 
247 S. W. 753; Jackson wae 


within 90 days and allowed a pe 
riod of 270 days in which to com 
plete it to the requisite depth, a 


riod for payment of the rental be 
gan, not on expiration of the 21! 
days, but with the completion oft 
first well, which did not require t 
full time allowed therefor. Hall’ 
Roberts (Tex. Civ. App. 1921) 248 
S. W. 1008. 
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§ 111. When delay rental is due under the unless lease 


an oil and gas lease, where the unless clause is used, and the lease 
3sly provides that, if a well is not completed by a certain date, 
ase shall be null and void unless the lessee pays a certain sum in 
e for the extension of his privileges to explore the land, there 
to be no question but that the lessee, to save the lease from termi- 
1, must pay the stipulated sum at the beginning of the rental 
1*° And the same result follows if the lease instead of expressly 
ling that the lessee pay in advance provides that if the lessee does 
ill by a certain date the lease will be null and void unless the 
pays a stipulated sum on or before that date.5® But where the 
erely provides that, if the lessee does not complete a well by a 
date the lease shall be null and void, unless the lessee pays a 
sum of money, or thereafter pays a certain sum of money, there 
siderable conflict as to whether the rent is payable in advance of 
ate mentioned or is payable at the end of the rental period. 

is diversity of opinion is largely due to the failure of some courts 
sreciate certain differences in the legal relations of the lessor and 
created by the drill or pay lease, on the one hand, and the unless 
on the other. Under the drill or pay lease, if the lessee fails to 
ithin the time agreed upon, he is then under a duty to pay de- 
ental. It is true the lessor cannot recover the rental, in absence of 
press stipulation that it is payable in advance, or forfeit the lease 
onpayment, until the end of the rental period, but he can recover 
‘in. But under the unless lease, if the lessee fails to drill within 


’*Noaill v. Risinger (1908) 77 229 P. 824; Weiss v. Claborn (Tex. 
163, 93 P. $40; Brooks v. Day Civ. App. 1920) 219 S. W. 884; 
mo, (1923) 200 Ky. 323, 254 S. Young v. Jones (Tex. Civ. App. 
iz. 1920) 222 S. W. 691; Bailey v. 
‘urtis v. Harris (1919) 76 Okl. Williams (Tex. Civ. App. 1920) 223 
184 P. 574; Garber v. Hauser S. W. 311; Ford v. Cochran (Tex. 
3) 76 Okl. 292, 185 P. 4386; Civ. App. 1920) 223 S. W. 1041; 
3ld Oil Co. v. Champlin (1920) Ford vy. Barton (Tex. Civ. App. 
kl. 91, 189 P. 514; Hastern 1920) 224 S. W. 268; Gillespie v. 
‘9. v. Smith (1920) 80 Okl. Bobo (C. C. A. 1921) 271 F. 641; 
195 P. 773; Garfield Oil Co. Pure Oil Co. v. Gulf Refining Co. 
amplin (1924) 103 Okl, 209, (1918) 143 La. 284, 78 So. 560. 
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the stipulated time and the rent is held not to be payable in adyang 
then the lessee may hold the land for the rental period without any 9} 


parties as expressed by such a contract leads to the conclusion that th 
delay rental is payable at the beginning of the rental period. The: 


payment must be made on or before the specified date. 
The courts of Indiana,54 Arkansas,®” Texas,53 Louisiana,®* and 


51 In Dill v. Fraze (1907) 169 Ind. at any time, upon the payment 0 
53, 79 N. HE. 972, the court said: the nominal consideration of $1, t 
“While the ordinary rule governing cancel and annul the contract. | 
rentals is that payment in advance had not agreed that he would 
is not required, unless so stipulat- any sum in the nature of fr 
ed in the contract, yet, as the en- * * * The contract before us dis 
deavor of courts in the enforcement tinctly contemplated that a forfel 
of agreements is to effectuate the ture should result at the end of 
intent of the makers, we are of the sixty days (a well not being ' 
opinion that, in the circumstances completed), unless the operator pail 
of this case, it should be held that the consideration for delay. 1 
it was the purpose of the parties evidently required him to become 
that payment should be made in ad- an actor if he would save his rights 
vance. The situation of the appel- In such a case the owner has the 
lant must be considered. There was privilege of declaring the lease fo 
no express agreement on the part feited at the end of said time, & 
of the operator that he would even — 
explore for gas or oil; on the con- 52-54 See notes 52—54 on followilé 
trary, he had reserved the right page. 


s the other party pays the 
-ipulated for the delay. The 
cure must occur, if at all, when 
e has elapsed, provided that 
ner sees fit to take advan- 
it. In these circumstances 
ald throw the provisions of 
ontract into hopeless confu- 
nd would work a great injus- 
» the owner, to hold that he 
ait a year, without even the 
mee that the contract would 
e complied with, and with no 
for compensation de hors 
tract, to have it determined 
the forfeiture he had al- 
elected to declare, acting un- 
e terms of his contract, was 
1 an effective act.” 
_ Sullivent v. Clear Creek Oil 
a) Co.. (1919) 138 Ark. 367, 
W. 1738, it was held that rent 
sayable in advance; but in 
on v. Helbron (1920) 145 
mG, 225 8. W. 345, 15 A. La 
7, where the question was pre- 
. anew, it was said that the 
on in the former case should 
ontrol, because the question 
mot duly considered by the 
at that time. The court in 
pperson Case then quoted Dill 
uze (1907) 169 Ind. 53, 79 N. 
2, and adopted the views there 
ssed. In concluding its opin- 
1 this point the court said: 
-nce we think that time is of 
ssence of the contract. It was 
uplated that the lessee should 
3 affirmative act of paying the 
rl rental in advance, in order 
svent the lease from being de- 
i forfeited by the lessor. It is 
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oma,® in supporting the view that delay rental under the unless 
n absence of express provisions to that effect, is payable in advance 


claimed, however, that the word 
‘thereafter’ indicates that the an- 
nual rental was not to be paid in 
advance. We do not think that 
word was inserted for any such pur- 
pose. It is used twice and seems to 
have been used only to show that 
the annual rental was not to be paid 
during the first year of the lease.”’ 

The court mentioned Rhodes vy. 
Mound City Gas, Coal, & Oil Co. 
(1909) 80 Kan. 762, 104 P. 851, 
as being of the opposite view appar- 
ently noticing that in that case the 
lease was of the drill or pay type, 
and therefore no authority at all for 
an opposing view. See, also, edito- 
rial note 15 A. L. R. 604, where the 
editor cites without discrimination 
cases where drill or pay and unless 
leases were involved. 

53 In all of the Texas cases the 
lease provides that payment shall 
be made ‘‘on or before” a certain 
date, and it is held that payment 
is a condition precedent to the con- 
tinuance of the lessee’s privilege to 
drill. Weiss v. Claborn (Tex. Civ. 
App. 1920) 219 S. W. 884; Young 
v. Jones (Tex. Civ. App. 1920) 222 
S. W. 691; Bailey v. Williams (Tex. 
Civ. App. 1920) 2238 S. W. 82s 
Ford vy. Cochran (Tex. Civ. App. 
1920) 223 S. W. 1041; Ford v. Bar- 
ton (Tex. Civ. App. 1920) 2248S. W. 
268; Gillespie v. Bobo (C. C. A. 
POST) 271 BL. 641. 

54In Rowe v. Atlas Oil Co. (1920) 
147 La. 37, 80 So. 485, the court 
said: ‘“‘A stipulation in a contract 
that the rights of a certain party 


55 See note 55 on following page. 
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of the rental period, have relied on one or more of the above me 


tioned reasons. 


The Kansas,5® Kentucky,®? and some federal courts®® fail to TecOg- 
nize any distinction between the unless and the drill or pay lease caf 


thereto shall be forfeited on a speci- 
fied date or at the end of a speci- 
fied time unless the party shall pay 
a specified sum of money to prevent 
the forfeiture means that what is 
to be done or paid to prevent the 
forfeiture must be done or paid be- 
fore the date specified, or before 
the expiration of the time specified, 
when the forfeiture would otherwise 
occur. To ‘prevent’ an occurrence, 
in the most general and popular 
use of the word, as well as from its 
etymology, has no other meaning 
than to come before, and thereby 
stop, the occurrence. What has al- 
ready occurred cannot be prevented. 
The privilege of preventing forfei- 
ture of an existing right does not 
imply or carry with it the privilege 
of reacquiring the right after it 
shall have been forfeited. It is well 
settled by the rulings of this court 
that, under the stipulation in a min- 
ing lease, the lessee’s rights shall 
become forfeited unless he begins 
operations within a time specified 
or pays a specified sum to prevent 
the forfeiture and extend his rights 
for an additional time specified, the 
payment must be made, to prevent 
the forfeiture, before the expiration 
of the time specified for the begin- 
ning of operations.’’ See Wilder v. 
Norman (1920) 147 La. 4138, 85 So. 
59. 

55 In one case in Oklahoma, Chi- 
Okla. Oil & Gas Co. v. Shertzer 
(1924) 105 OKI. 111, 231 P. 877, the 
court apparently reaches the conclu- 
sion on principle that under an un- 
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‘Lanyon Zine Co. 


Chia 


less lease the rent is payable in aq. 
vance. But in practically all othe 
cases the leases expressly provide 
that rent is payable on or before the 
date fixed for the termination of the 
lease, so the court could reach no 
other conclusion than that rent was 
payable in advance. Curtis vy. Har- 
ris (1919) 76 Okl. 226, 184 P. 574 
Garber v. Hauser (1919) 76 Okl 
292,185 P. 436; Garfield Oil Co. y 
Champlin (1920) 78 Okl. 91, 189P 
514; Eastern Oil Co. v. Smith 
(1920) 80 Okl. 207, 195 P. 773 
Garfield Oil Co. v. Champlin (1924 
103 Okl. 209, 229 P. 824. Buti 
Curtis v. Harris, supra, the court 
cited Maud Oil & Gas Co. v. Bodkin 
(1919) 75 Okl. 6, 180 PB. 959}eeme 
Bearman vy. Dux Oil & Gas Co 
(1917) 64 Okl. 147, 166 P. T3Siee 
support the holding that rent was 
payable in advance and in those cas 
es the leases were of the drill or pay 
type. j 
56 In Blodgett v. Lanyon Zine Co. 
(1903) 120 F. 893, 58 C.C. A. 1 
where an unless lease was involved 
the court held that, in absence 
express words so providing, rent W 
not payable in advance. In Rose ¥ 
(1903) 68 
126,.74 P. 625, and in Rhodes 
Mound City Gas, Coal & Oil 00 
(1909) 80 Kan. 762, 104 P. 851 
it was held, under a drill or pay 
lease, rent was not payable in a@ 
vance unless expressly so provided 


57, 58 See, notes 57, 58 on followils 
page. 
Sum.O1L & GAs 


hv. Steele (1915) 96 Kan. 
0 P. 519, where the lease 
“In case no well is com- 
within ninety days the lease 
2 null and void unless the 
) pay for the delay at the rate 
cents a day until the well 
zenced’’—the court held that 
‘ds ‘‘fifty cents a day” fixed 
and not the times of pay- 
nd that payments at reason- 
mes for the default of the 
were sufiicient to prevent 
re. The court relied upon 
Lanyon Zinc Co. and Rhodes 
d City Gas, Coal & Oil Co., 
ithout apparently observing 
erence in the leases involved 
e cases. Then in Bloom y. 
(1916) 98 Kan. 589, 160 P. 
where question was again 
ed, the court relying upon 
v. Steele, supra, held that 
ithe specific dates when the 
vere payable were wanting, 
ats at reasonable intervals 
be interpreted.’’ Counsel it 
made an attempt to draw the 
attention to the distinction 
mn the or and unless lease as 
for a different rule, but the 
said: ‘“‘The cases decided by 
ourt have not attached any 
ance to such subtleties of lan- 
but have been determined 
heir individual and substan- 
Bits.’’ 
Turner v. Lick Creek Oil & 
mw (1921) 192 Ky. 580, 234 
191, where the lease had the 
eristics of both a drill or pay 
ind of an unless lease, the 
1eld on the authority of two 
yhere the drill or pay clause 
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the application of a different rule, and have apparently decided 
s on the well-settled doctrine that where rent is not expressly 


‘was used that rent was not payable 


in advance unless expressly so pro- 
vided. But it is to be noted that 
in Hopkins v. Zeigler (C. C. A. 
1919) 259 F. 43, a lease containing 
the same provisions was held to par- 
take of the unless character. In 
Sparks v. Algin (1922) 195 Ky. 52, 
241 S. W. 321, where the lease was 
of the unless type with no provision 
for payment in advance it was held 
that rent might be paid at the end 
of the rental period. No authority 
was cited for this holding. In Un- 
ion Gas & Oil Co. v. Indian-Tex Pe- 
troleum Co. (1924) 202 Ky. 236, 
259 S. W. 57, the court, where the 
lease was of the unless type, merely 
states that the rent must be paid 
within the rental period to prevent 
forfeiture. 

58 In Lyon vy. Union Gas & Oil Co. 
(D. C. 1921) 274 F. 957, where the 
unless clause was used, the lease 
providing that the lease should be 
void if no drilling within a certain 
date ‘‘unless thereafter’ the lessee 
made certain. payments. Apparent- 
ly without any serious consideration 
of the merits of the question, the 
court, after referring to Arkansas, 
Indiana, and Kansas decisions with- 
out citing them said: “If I had a 
lease of this sort, I would always 
pay it in advance. I would not take 
any chance on what the courts are 
going to decide. I would pay in 
advance. My best judgment is that, 
under a proper construction of the 
lease, it is not payable in advance.”’ 

In Miller v. Union Gas & Oil Co. 
(C. Cy A. 1924) 2960. 27, it. was 
held that rent under an unless lease 
was not payable in advance upon 
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‘to pay. 


payment, delivers to the bank mentioned in the lease the specifiec 


amount of rent due, whether it be in the form of a draft, check or 
and the bank actually places that amount to the credit of the lessor b 


fore the rent is past due, such act 


the authority of two Kentucky cas- 
es, where the leases were of the 
drill or pay type. See, also, Duffield 
v. Michaels (1900) 102 F. 821, 42 
Cy CO. AS 649; 

59 McNutt v. Whitney (1921) 192 
Ky. 132, 232 S. W. 388. 

60 Friend v. Mallory (1903) 52 W. 
Va. 53, 43 S. H. 114; Yoke vy. Shay 
(1899) 47 W. Va. 40, 34 S. BH. 748; 
La Fayette Gas Co. v. Kelsay (1905) 
164 Ind. 563, 74 N. E. 7; American 
Window Glass Co. v. Indiana Natu- 
ral Gas & Oil Co. (1906) 37 Ind. 
App. 439,.76 N. EB. 1006; Indiana 
Natural Gas & Oil Co. v. Beales 
(1906) 166 Ind. 684, 76 N. EB. 520; 
Rhodes v. Mound City Gas & Oil Co. 
(19109) (80 Kan. 762) 104 Po 85a: 
Monfort v. Lanyon Zine Co. (1903) 
67 Kan. 310, 72 P. 784; Gasaway 
v. Teichgraeber (1920) 107 Kan. 
340, 191 P. 282; McNutt v. Whit- 


886; Ohio Valley Oil & Gas Co. ¥ 
Irvine Development Co. (1921) 192 
Ky. 766, 234 S. W. 437; Gleam 
Western Petroleum Corporation ¥ 
Samson (1921) 192 Ky. 814, 
S. W. 727; Richmond y. Hog © 
Oil Co. (Tex. Civ. App. 1922) 
S. W. 563; Texas Co. v. Wimb 
(Tex. Civ. App. 1919) 213 Simm 
289; Cockrum v. Christy (Tex. CiN 
App. 1920) 223 S. W. 308; Baile; 
v. Williams (Tex. Civ. App. 1920 
223 S. W. 311; Hunter vy. Gulf Pro 
duction Co. (Tex. Civ. App. 1920 
220 S. W. 163; McKay v. Kilerease 
(Tex. Civ. App. 1920) 2200 W 
177; Gillespie v. Fulton Oil & G 
Co. (1908) 236 Ill. 188, 86 Naum 
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receives the money in time, but does not actually place it to 
dit of the lessor until after the time for payment all courts do not 
hat this amounts to payment. In Texas and Arkansas, it is held 
vhere the bank receives the money with proper instructions to 
o the lessor, the lessee has done all required of him by the lease 
e payment, and that if, for some reason or other, the bank does 
y or credit the amount to the lessor on its books the lessee is not 
t, for the bank is the agent of the lessor to receive and hold the 
for him. Thus, where a check was sent to a bank with proper 
tions to credit a certain amount to the account of the lessor, but 
h an oversight the bank failed to do so until after the date for 
t it was held that the payment was made when the check was 
=d by the bank with proper instructions.6t And where a check 
tals with proper instructions to credit the amount to the lessor 
ot received until after banking hours on the last day for payment 
s not credited to the account of the lessor until the next day it 


eld that payment was made on the date of the receipt of the 
2 


(1923) 157 Ark. 173, 247 S. 
, 29 A. L. R. 2386; Sayers v. 
°1901) 201 Pa. 38, 50 A. 296. 
sinter v. Gulf Production Co. 
iCiv. App. 1920) 220 S. W. 
In this case the court said: 
1is case the issue is between 
Ssee, who deposited the mon- 
d the lessor, for whose benefit 
posit was made, and the ques- 
whether it was made in com- 
2 with the contract. We think 
t is clear that the bank was, 
~, made the agent of the les- 
receive the money and held 
him, and when the money 
aid to the bank, with instruc- 
from the lessee to deposit to 
‘edit of the lessor, the terms 
lease relative to the payment 
its were fully complied with, 
1at any failure of the bank to 
to the lessor, or to give him 


proper credit on its books, was not 
properly chargeable to the lessee.’’ 

62 Armstrong v. McGough (1923) 
157 Ark. 173, 247 S. W. 790, 29 A. 
L. R. 236. In this case the court 
said: “It is insisted, however, by 
counsel for appellees, that inasmuch 
as the bank did not receive the let- 
ter containing the check for rent 
until after banking hours on the 
12th day of September, 1921, and 
did not credit the amount until the 
next day, that the forfeiture oc- 


curred. This did not make any dif- 


ference. By the terms of the lease 
the bank was made the agent of 
the lessors to receive the rent. It 
actually received the letter contain- 
ing the check for the rent on the 
afteroon of Monday, September 12, 
1921, and credited the amount of 
the check to the lessors on the next 
day. The time when the credit was 


he Be” Df — i i!) an — a 8€83=—S 


extended to the lessors cuts no fig- 
ure. This was merely the method 
in which the bank transacted busi- 
ness. The main purpose in the 
minds of the parties was met and 
the payment was effected when the 
bank received the check and accept- 
ed it as payment. This was on the 
afternoon of Monday, September 12, 
1921, and was within the time al- 
lowed by the contract under the 
rule announced above.’’ 

See, also, Texas Co. v. Wimberly 
(Tex. Civ. App. 1919) 213 S. W. 
289. 

In that case the check was re- 
ceived in time, with proper instruc- 
tions to credit it to the account of 
the lessor; but this was not done 
within the time for payment of the 
rent due to the fact that the letter 
containing the check was misplaced 
and not found until several days 
later. The court, in holding the re- 
ceipt of the check, with instructions, 
a proper payment, said: ‘‘Evident- 
ly, from this language, the bank 
stands in the place of the lessor, 
and received for him the money to 
be paid by the lessee for certain 
privileges under said contract. 
When the check or draft or money 
is paid or tendered to the bank, the 
lessee can exercise no further own- 
ership or control over it; it is the 
lessor’s. It is both paid to and re- 
ceived by the bank for the lessor. 
Viewed solely in the light of ele- 
mentary principles of agency, we 
are unable to perceive what act or 
thing in this transaction the bank 
does as the agent for the lessee, or 
what act or thing it does that is not 
directly representative of the les- 
sor.’’ 


sions of an oil lease the agent op 
the lessor for the receipt of moneys 


time for drilling a well, by p 
to the lessor or depositing t 
credit in a certain bank a ce 
sum of money, made the bank 
agent of the lessor, and payment te 
the bank had the same effect as 
payment to the lessor. ay 
Tally (Tex. Civ. App. 1920) 220% 


bank, the payment of the stip 
amount to the bank constitut 


though lessors refused to accept 
ment from bank; the bank | 


63 (1920) 80 Okl. 207, 195 P. 1 
See, also; Mitehell v. Probst (191 d 
52 Okl. 10, 152 P. 597; nM 
v. Galbreath (1910) 26 Okl. 1/4 
110 P. 902, 38 L. R.A. (N. SO 


° 
. 


in a named bank to the credit 
e lessor, that bank was there- 
»nstituted an agent for the les- 
for the receipt of the money, 
ll that was necessary for les- 
co do on the day rentals were 
‘was to deposit them in such 
- to the credit of the lessor, and 
mot required to attempt to force 
or to go to the bank, or to re- 
3 the money, though lessor had 
tuted an action to cancel the 
» Richmond v. Hog Creek Oil 
(Tex. Civ. App. 1921) 229 S. W. 


Gasaway ¥. Teichgraeber 
wy) 107 Kan. 340, 191 P. 282. 

Chapple v. Kansas Vitrified 
me Co. (1905) 70 Kan. 723, 79 
66, the lease provided that de- 
rental might be paid ‘“‘by paying 
lepositing to the credit of the 
party at the Chanute State 
kK’? the required amount. The 
2e placed its check for the 
unt in the hands of the cashier 
he bank, together with a re- 
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xe made by payment to the credit of the lessor in a named bank 
tutes the bank an agent of the lessor to receive payment, and 
‘ore that receipt of the money with instructions to credit the 
t to the lessor’s account is not sufficient, but that the deposit must 
tually made before the payment is complete. 
iples announced in that case, the decision may be reconciled with 
in the Texas and Arkansas cases, for the reason that in the Okla- 
case the failure of the bank to credit the account of the lessor 
oney received by it within the time for payment was directly at- 
cable to the instructions of the lessee to hold the money for further 

And the same is true of a Kansas case, where the check was re- 
on the last day for payment, but the instructions were not clear, 
for that reason the amount was not credited to the lessor’s account 
the following day, the court holding that payment was not made 
credit was given to the lessor.64 Thus from the standpoint of ac- 


But, despite the 


ceipt for the signature of the lessor. 
This check was placed in a drawer 
of the cashier’s desk, but no notice 
was sent to the lessor, nor was the 
amount placed to his credit. He 
could have had the check, had he 
called for it, by signing the receipt. 
The lessee had sufficient money in 
the bank to pay the check. The 
lessor did not call for the check. 
The court held that the act ofsthe 
lessee did not constitute payment of 
the rent within the terms of the 
lease. 

Where lessees were to complete 
an oil and gas well within 12 months 
or the lease would be null and void, 
it is of no importance, as against 
lessor’s right to declare a forfeiture 
for lessees’ default, that lessee de- 
posited a certain sum for rent to 
lessor’s credit in a bank, where the 
lease said nothing concerning such 
rent. Southern Illinois Gas Co. v. 
Parsons (1923) 308 Ill. 139, 129 N. 
YS 2 

Where an oil and gas lease pro- 
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lessee the bank fails to credit the lessor’s account with the prope 
amount in the time allowed. | | 

Ordinarily a lessor is not bound to receive a check or draft in pay 
ment of rent. ‘Tender must be made in lawful money to the lessor jg 
person. But where the lease expressly provides that payment may 
made by check or draft at a designated post office the mailing of check 
by the lessee to the designated address and the payment of the amouni 
into court after the checks were returned was sufficient tender to pre- 
vent cancellation of the lease for nonpayment of delay rent.*® And un 
der a similar provision in the lease where a check was sent through the 


perfectly good.66 But where a check for rent was not received, be 
cause incorrectly addressed, there was no payment.®* In two Kansas 
cases,®8 where the leases said nothing of payment through the mails, bi 


Edwards (1921) 108 Kan. 346, 
PP GOs 


vided for termination unless lessee 
within a year paid a stipulated rent- 
al by check or to a named bank 
for lessor’s credit that one of the 
lessees who had a checking account 
in the bank instructed the cashier 
that, if the rental was not paid 


(Tex. Civ. App. 1923) 253 S&S. ® 
599. ; , 

66 Philadelphia Co. vy. ( 
(1909) 222 Pa. 512, 71 A. 1056, 28 


by the lessee company, he wanted 
to pay it out of his account, but les- 
sor had no knowledge of such state- 
ment, and gave no assent thereto 
and no check was given, held, in a 
suit to cancel the lease, that such 
statement and arrangement did not 
constitute a payment of the rental 
nor prevent forfeiture. Harter v. 


In Ris AS GONG S.)eolsi2n 

67 Gillespie v. Bobo (C. C. A 
OWA) a 2iilaneH) Gales 

68 Kays v. Little (1918) 103 Kan 
461, 175 P. 149, 1 A. lL. Re Ome 
Young v. Moncrief (1925) 117 Kan 
698, 282 P. 871. It is somewhat 
difficult to reconcile these cases with 
Gasaway vy. Teichgraeber (1920) 
107 Kan. 340, 191 P. 282. 
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ere the lessee deposited a check in the mails in time to reach the 
ar the lessor before the date for payment, but because of delay in 
ils it did not so reach him, the lease should not be forfeited for 
rment, if the lessee as soon as he learned of the delay tendered the 


»pling v. Morrison (Tex. Civ. 
921) 227 S. W. 708. 

omas v. Standard Develop- 
30. (1924) 70 Mont. 156, 224 


re the owner of an oil and 
ease, requiring payment of 
unual rental to keep it in 
ecuted an assignment there- 
lute on its face, but in fact 
d as security for a loan and 
anied by a separate contract 
eassignment in case of prompt 
mt, the assignment, but not 
sfeasance, being recorded, a 
of the rent in behalf of the 
or held not rendered ineffec- 
Oy such conditions. Parris 
ler County Oil Co. (1921) 108 
530, 195 P. 879. 
er an oil and gas lease which 
ed an annual rental, and pro- 
that any assignment of his 
or sale of the property by the 
should be not binding on the 
until notice in writing had 
tiven him, and which did not 
e a similar notice from the 
in the event of assignments 
m, held, that the lessee and 
signees had a right to make 
sntal payments to the lessor 


the lessor. A Texas case holds contrary.®® 

Ssee has a right to pay his rent to the lessor, in absence of notice 
ransfer of the lessor’s interest to another. ‘Thus, where the lease 
s for payment of the delay rental by deposit to the credit of the 
in a named bank, a deposit by the lessee to the lessor’s credit 
ithin time absolves the lessee from further duty to pay the rent 
revents forfeiture for nonpayment, in absence of notice of as- 
=nt of the lessor’s interest.” 


If the lessee assigns his interest, 


by leaving them at a depository 
bank named in the lease for the 
credit of the lessor until advised 
in the manner provided by the con- 
tract of a sale of the land; the 
purchaser thereof being affected 
with notice of the provision in the 
lease, which, together with assign- 
ments thereof, were all of record, 
and in his chain of title. Dorman 
Farms Co. v.. Stewart (1923) 157 
Ark, 194, 247 S. W. 778. 

Under an oil, gas, and mineral 
lease providing that it might be con- 
tinued in force by paying $25 per 
quarter to the lessors, and that such 
payment might be deposited to the 
lessors’ credit in a specified bank, 
but not providing that payment 
should be made before any given 
date, though the lessees had recog- 
nized the right of a purchaser of 
part of the land to a proportionate 
part of the renewal payment, the 
lease was not forfeited by deposit- 
ing the whole payment to the cred- 
it of the lessors who at all times 
recognized that they held it for the 
purchaser and others entitled there- 
to. Empire Gas & Fuel Co. v. Hig- 
gins Oil & Fuel Co. (C. C. A. 1922) 
209 Bs Otte 


wae 6 ee 


= 
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payment may be made by the assignee or by one assignee for other ag 
signees,71_ Where the lessor by the lease designated some other perso, 


an agent for the other to receive payment.” 


§ 113. What constitutes the beginning or commencement of a well 


or drilling operations 


the premises, erection of derricks, providing a ete supply, m 
machinery on the premises and similar acts preliminary to the begi 


73 Henderson v. Ferrell (1898 
183 Pa. 547, 38 A. 1018; Fleming 


71 Where $20 was payable quarter- 
ly as rental on an oil lease assigned 
by lessee to two persons, and each 
of the assignees gave lessee a check 
for $20 to cover the rental of his 


undivided interest and one of the 
checks was dishonored, there was 
no default by the assignees of the 
lease; the assignees filing a joint 
answer in an action by the lessor 
to cancel the lease, it being imma- 
terial to a lessor as to who pays 
rentals due. Broyles v. Gilman 
(Dex, Civ. App: 19120) 222 Se Ww. 
685. 


72 Ocala Oil Co. v. Hughes (1920) 


187 Ky. 486, 219S. W. 799. 


Cir. Ct. R. 266, 10 O. C. D. 4725 
Callister v. Texas Co. (Tex. 
App. 1920) 223 S. W. 859; 
v. Texas Co. (Tex. Civ. App: 1gm 
228 S. W. 1019; Cromwell v. Lew 
is (1924) 98 Okk 53, 2230s 671 
Hudspeth v. Producers’ Oil C0 
(1914) 134 La. 1013, 64 So. 8 
Fast v. Whitney (1920) 26 
433, 187 PB. 192. 


ing a test well is extended to 
r.ed date, is fully complied with 
> the lessee has moved the 
rs for the derrick on the 
d where such test well is to be 
dug the cellar, and in good 
begun the necessary opera- 
looking to the boring of such 
ithin the time fixed by such 
ment; for ‘beginning,’ as 
in such agreement, means the 
fact of. Cromwell v. Lewis 
» 98 Oki. 53, 223 FP. 671. 

t see Hennig v. Wichita Natu- 
tas Co. (1917) 100 Kan. 255, 
297, where, under a lease 
ding that, if the lessor sold 
land ‘“‘before the lessee com- 
ses operations to drill on said 
3,’’ the lease should be canceled, 
‘ourt held that the driving of a 
>» locating a gas well and of an- 
~ stake locating a place to set 
iler to drive drilling machinery 
10ot constitute commencement of 
ations to drill under the pro- 
ms of the lease. 

1 Thornton, The Law of Oil 
Gas (3d Ed.) § 147, the fol- 
1g statement is made: “A lease 
iring work of development to 
ymmenced within a certain time, 
jrilling wells, requires actual 
ing operations to be commenced 
in the time specified; and the 
» erection of drilling apparatus 
not be a compliance with its 
s.’ The only oil and gas case 
| to support this statement is 
eld v. Russell, supra. But in 
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rformed such preliminary acts within the time limited, and has 
-fter actually proceeded with the drilling to completion of a well, 
tent with which he did the preliminary acts are unquestionable, 
1e court may rule as a matter of law that the well was commenced 
1 the time specified by the lease.7# On the other hand, where the 


that case the court held that stak- 
ing out the location for the well, 
making the contract for the lumber 
for rig, and cutting a portion of 
the timber, constituted a commence- 
ment of operations within the mean- 
ing of the lease; the court saying: 
“We think that there can be no 
question but that what he did upon 
that day was a commencement of 
operations within the meaning of 
this contract. On general princi- 
ples we would say this, because the 
commencement of operations upon 
land for the development of oil or 
gas, if done honestly and bona fide, 
with the intention of developing, 
may consist of trivial and compara- 
tively insignificant matter, when we 
take into consideration what is to be 
done. Any act, the performance of 
which has a tendency to produce 
the desired result, is a commence- 
ment of operations.”’ This case, as 
well as Henderson vy. Ferrell and 
Fleming Oil & Gas Co. v. South Penn 
Oil Co., supra, are squarely contra 
to the last clause of Thornion’s. In 
Moore v. West (Tex. Civ. App. 1922) 
239 S. W. 710, Thornton’s state- 
ment is quoted without comment. 
74 Fleming Oil & Gas Co. v. South 
Penn Oil Co. (1893) 37 W. Va. 645, 
17 S. E. 203; Hudspeth v. Produc- 
ers’ Oil Co. (1914) 134 La. 1013, 
64 So. 891; McCallister v. Texas 
Co. (Tex. Civ. Appy 1920) 223 S. 
W. 859; Terry v. Texas Co. (Tex. 
Civ. App. 1921) 228 S. W. 1019. 


a 
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lessee has taken such preliminary steps within the time limited, by ;, 
prevented from continuing the drilling operations by the lessor, then the 
intent with which these preliminary acts were done becomes materia] 
Where the evidence is uncontroverted,”® or the pleadings of the lesse 
allege that the preliminary acts were done with the bona fide intent 95 
drilling the well 76 with due diligence, the court may rule as a matte; af 
law that these acts were sufficient to constitute a beginning of opera 


tions. 


But if there is doubt or controversy as to the intent of the lessee in 
performing the acts claimed as a commencement of operations, ‘then the 
question should be submitted to the jury.” 


75 Cromwell vy. Lewis (1924) 98 
Oks b3; 228 PP. 6%) Ine hanisarr 
v. Stern (1924) 204 Ky. 814, 265 
S. W. 324, where the lessee had con- 
tracted with a driller to go on the 
land within the time limited by the 
lease, and the driller had sunk the 
drill into the ground five or six feet, 
known as “‘spudding in,’ but noth- 
ing more was done, and the drilling 
machinery moved away, the court 
said: “If, therefore, we sbould con- 
cede for the purposes of this case 
that the mere ‘spudding in’ of the 
drill by Laffaty, the contractor, 
could be considered a commence- 
ment of a well, within the meaning 
of the contract, it was still the duty 
of the plaintiff to prosecute the work 
with reasonable diligence, and to 
make a bona fide effort to consum- 
mate the intention contemplated by 
the parties in the execution of the 
lease, and, if he negligently failed 
to do so, the forfeiture provided for 
would automatically follow.” Fast 
v. Whitney (1920) 26 Wyo. 438, 187 
127 be) 

In Niles v. Meade (1920) 189 Ky. 
243, 224 S. W. 854, the lessee 
agreed “to have a drilling rig on 
the lease within thirty days from 
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the date thereof,’ and to continue 
operations diligently thereafter 
completion, on the penalty of fo 
ture. An assignee of the leas 
bought a drilling rig at the cost 0 
over $3,000, but due to the condi. 
tions of the roads was unable t 
to the demised lands until abo 
week after the expiration of the tit 


tions of the lease. 
76 Fast v. Whitney (1920) 
Wy0. 43:3; 80 ee. 92. 


operations, = 
tent of proceeding diligently, and 
the lessor had given contrary ev 
dence of the intent of the lessee, the 
court said: ‘Certainly, the court 
could not say that the lessees had 
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§ 114. Completed well 


are it is stipulated in the lease that the lessee having commenced a 
ithin the time limited therefor shall drill to completion with due 
ce, or it is expressly stated that the lessee shall complete a well 


d their right under the lease 
r and commence operations 
he lot when they did, or that 
ntry was a mere bluff, and 
ey did not intend to comply 
he provisions of the lease. 
er they commenced operations 
d faith, and whether they in- 
L to proceed with due dili- 
were questions‘for the jury.’”’ 
forney v. Ward (1901) 25 Tex. 
ipp. 443, 62 S. W. 108, the ap- 
2 court approved the refusal 
trial court to instruct the ju- 
it, “if the jury find from the 
ace that the plaintiff, before 
Tmination of the lease, hauled 
ron the defendant’s land for 
urpose of beginning the con- 
ion of an oil well, and pushing 
zently to completion, that such 
- beginning of a well as con- 
ated by the contract.” The 
said: ‘It certainly cannot be 
ided that the plain import of 
fords used in the contract is 
iny work done preparatory to 
oring of the well would be a 
ning of the well as contemplat- 
the contract, and the court 
not so determine the meaning 
contract as a question of law. 
ssue as to the meaning of the 


a certain time, or else pay delay rental or suffer forfeiture of his 
e terms “completion” or “completed well” have been held to 
“hat the well must have been to such depth as to penetrate to the 
1 gas sand in that community, or to such depth that as in the ab- 
of oil or gas precluded the probability of finding it at a further 


term used in the contract, consid- 
ered in connection with the testimo- 
ny in the case as to the general un- 
derstanding among persons engaged 
in the business of boring wells as to 
when a well was begun, was submit- 
ted under proper instructions, and 
the jury found that a well was not 
begun, as that term was used in the 
contract, until actual boring in the 
ground was commenced.” 

From this it is to be gathered that 
the court holds to the view that it 
is within the province of the jury 
to construe the contract rather than 
to determine the intent with which 
the preliminary acts of drilling were 
performed. Moore v. West (Tex. 
Civ. App. 1922) 239 S. W. 710, 
seems to approve this view; but in 
Terry v. Texas Co. (Tex. Civ. App. 
1921) 228 S. W. 1019, the court 
speaking of Forney v. Ward, supra, 
said: ‘‘With no purpose to criticize 
that decision, and without attempt- 
ing to show the difference in! the 
facts between that case and this, 
which is apparent, we are still of 
the opinion that the facts in this 
case do show, as a matter of law, 
that there was a ‘commencing to 
drill’ on the land in question dur- 
ing the life of the lease.’’ 
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depth. Obviously a well need not be a producing well to be complete 
But merely drilling into the oil or gas sand is perhaps not sufficient, py 
such further acts must be done as will demonstrate whether the well js, 
producer or nonproducer, and if a producer, whether it is an oil or gg, 
well.78 Expert testimony is proper to show what depth of drilling ina 


78 Frost v. Martin (Tex. Civ. App. 
1918) 203) S! W. 72; Hall vy. Me- 
Clesky (Tex. Civ. App. 1921) 228S. 
W. 1004; Uncle Sam Oil Co. vy. 
Richards (1919) 76 Okl. 277, 184 
P. 575; Hunt v. Garvin (1921) 190 
Ie, (Pig PAPATE TS Wiis, SALAS GIES) ve 
Williams (1921) 190 Ky. 596, 228 
S. W. 40; Knight Bros. v. Standard 
Oil Co, (1920) 147 La. 272, 84 So. 
653; Chambers v. Simmons (1915) 
76 W. Va. 174, 85 S. H. 182; Chap- 
man v. Ellis .(Tex. Civ. App. 1923) 
254 S. W. 615; Kelley v. Ivyton 
Oil & Gas Co. (1924) 204 Ky. 804, 
265 S. W. 309: 

Proof that the lessees, under a 
lease which provided that if a dry 
well was struck and the lessees 
failed to continue development the 
lease should terminate, drilled a 
well which proved to be dry, but 
thereafter installed, in another pre- 
viously drilled on the premises, 
which they claimed was producing 
well, machinery for pumping the 
well, and tanks in which to store 
the oil pumped, of which installa- 
tion the lessor had knowledge, and 
in which he assisted, shows that the 
parties construed the installation of 
the pumping machinery as the com- 
pletion of the well and as develop- 
ment within the lease. MLacer v. 
Sumpter (1923) 198 Ky. 752, 249 
S. W. 1026. 

Where an oil lease provides that 
the lessor shall ‘‘pay the half of the 
drilling expenses of the first well, 
providing said first well does not 
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produce five barrels of oil per d 
after thoroughly tested,” the le 
will not be liable unless the leggeg 


test is made. Silsby v. Knauf 
(1913) 54 Pa. Super. Ct. R. 466 

The words “thoroughly tested” 
mean more than simply drillin 
well to any depth that the le 
elects, and then testing that y 
The lessor was entitled to have | 
well drilled into all the oil produe 
ing sands underlying his land in ag 
cordance with knowledge of experi 
enced oil men. Id. 

An oil lease providing that it 
should become void, and “all right 
of either party hereunder shall ¢ 
and determine, unless two wells 
shall be completed on the prem 
within one year from the date here 
of,” did not require completion 0 
two producing wells within the yeal 
and a hole drilled to the depth ol 
producing sand was a well within 
the meaning of the lease, since 
“complete”? means to finish; accom 
plish that which one starts out t 
do; and a “completed well’ is one 
drilled to the formation or sand ll 
which oil in that district is usually 
and commonly found, whether foun! 
in the hole or not. Kies v. William 
(1921) 190 Ky. 596, 228 S. W. 

Where an oil and gas lease 
made in consideration of lessee with 


the 


UNPRODUCTIVE WELL AFFECTING RENTALS 367 


=ld is considered a proper test of the land for oil and gas pur- 


Drilling or completion of an unproductive well as affecting 
the lessee’s duty to pay delay rental 


e the drill or pay clause is used, and the lessee agrees to com- 
vell within a certain time or pay a delay rental until completion, 
tion arises as to whether the completion of a dry or unproduc- 
| has the effect of relieving the lessee from paying the agreed 
“he lease may contain an express provision to the effect that the 
ion of a well upon the premises is to operate as a liquidation of 


lays completing a well with- 
mile of lessor’s tract, and 
for commencement of a 
lessor’s tract within 60 days 
ompletion of the first well, 
vas to be drilled to a depth 
) feet, lessee agreeing to pay 
x delay in drilling the well 
or’s premises, held, that les- 
ving drilled the first well to 
i1isite depth before expiration 
time for its completion, was 
20 Obligation to begin anoth- 
in 60 days after such com- 
a completed well meaning 
_or sunk to the depth neces- 
find oil, or to such a depth 
he absence of oil, precludes 
bility of finding it at a fur- 
pth. Hall v. McClesky (Tex. 
sp. 1921) 228 S. W. 1004. 
e in an oil lease, agreeing 
ll the fourth well drilled in 
eld on these lands or forfeit 
t,’ would comply with his 
t by completing a well on 


s for delay during the remainder of the term. 
tains such a provision, most of the courts hold that the drilling 
y or unproductive well is as effective to relieve the lessee from 
rental payments as a productive well.*° In some cases, howev- 


Where the 


lessor’s land prior to finishing a 
fourth one on other lands, the word 
“drilled’’ being the past participle of 
the verb and meaning ‘‘completed,” 
and it would be immaterial that 
more than three wells had been pre- 
viously started on other lands. Tex- 
as Pac. Coal & Oil Co. v. Harris 
(Tex. Civ. App. 1921) 2380 6S. W: 
ao ts 

79 Frost v. Martin (Tex. Civ. App. 
1918) 203 S. W. 72. 

80 “If the clause providing for the 
payment of rent shall be construed 
according to its very letter, is there 
any reason why the clause providing 
for the extinguishment of rent shall 
not be construed in the same way? 
If it be so construed, does it not 
mean that the completion of any 
well, producing or nonproducing, 
shall put an end to the covenant to 
pay rent? If the parties meant that 
the completion of a well to so oper- 
ate should be a producing well, why 
did they not say so in the lease? It 
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was a matter of great importance to 
—eachof them. Why should the court 


read into the lease what the par- 


ties did not put in? If it means 
that the completion of any well 
should have that effect, they contem- 
plated a virtual cancellation of their 
respective rights under the lease 
with the completion of one well. 
One rule of construction is that ev- 
ery clause in a lease or contract 
shall have some effect, and it is pre- 
sumed that it was inserted by the 
parties for some purpose. If a pro- 
ducing well was in the contempla- 
tion of the parties when they insert- 
ed this clause, they did a vain and 
useless thing in putting it in the 
lease. No court would construe 
this lease as to compel the produc- 
ing oil under it to give the lessor 
his royalty and a rental, too. The 
rental provision in the lease is ney- 
er_ intended to continue after the 
production of oil begins. The com- 
pletion of a producing well would 
end the obligation to pay rent, and 
this clause, providing for its extin- 
guishment, would be useless in that 
event. In order to find any reason 
or purpose on part of these parties 
for inserting it, it must be held to 
apply to a nonproducing well as 
well as to a productive well, and 
thus end the obligation to pay rent 
in either event.’’ Poffenbarger, J., 
in Parish Fork Oil Co. v. Bridgewa- 
ter Gas Co. (1902) 51 W. Va. 583, 
42S. ©. 655, 59 L. R. A. 566; Chap- 
man vy. Hllis (Tex. Civ. App. 1923) 
254 S. W. 615; Bradshaw v. Hurt 
(1923) 198 Ky. 38, 247 S. W. 1118; 


Stock v. Virginia-Kentucky oj Co 
(1923) 198 Ky. 527, 249 S. W. # 
Kelley v. Ivyton Oil & Gas 9@ 
(1924) 204 Ky. 804, 265 S. w 
The provision of an oil lease 
the completion of one well shall 
erate as a full liquidation under 
provisions during the remaind 
the term makes the drilling 
well to the strata in which oil a 
gas are usually found in that local. 
ity, even though it proves to be ¢ 
a full discharge of any rental 
otherwise would have accrued @ 
ing the remainder of the 
Bradshaw v. Hurt (1923) 19 
B87 Lat Ise WV aeler 
Under oil lease requiring comple 
tion of well within stipulated 
or payment of rental, drillin 
well into oil-bearing sands, thou 
it be dry, is complete liquidation 0: 
rentals. Southern Oil Co. v. F: 
(1925) 206 Ky. 739, 268 S. W, 
The drilling of a well into th 
bearing sands will be regarded 
completed well, for the purpose 0 
avoiding cancellation of a lease, re 
lieving lessee of liability to pay rem 
though the well was not “shot, 
because there was no pipe lin 
tablished near the well, and shoo 
ing could not be reasonably ex 
ed to make it a producing 
Unity Oil Co. v. Hill (1923) 200 BY 
651, 255 S. W. 151. ; 
81Chapman y. Ellis (Tex. Ol 
App. 1923) 254 S. W. 615. 7% 


for forfeiture on failure to ¢ 
mence a well within one year ai 
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nfuses the lessee’s duty to pay rent from which he has been ex- 
relieved by the plain terms of the lease, with his express or im- 
ty to make further exploration. If the lessee, under a lease of 
considered, drills a dry well and does nothing more, the lessor 
rhaps cancel the lease on grounds of abandonment, or for breach 
ess or implied condition to make further explorations, but he 
not recover in an action for rent, or forfeit the lease for its non- 
at. 

re the lease does not contain a provision that the completion of a 
erates as a liquidation of future delay rentals, it has been held 
drilling of a dry well will not relieve the lessee of the duty of 
delay rentals.®” 

re the unless drilling clause is used and there is no duty to pay 
tal, even though the lease contains a clause to the effect that the 
ion of a well liquidates all future rentals, the drilling of a dry 
»viously enough could not have the effect’ of relieving the lessee 
1 duty which he never had. Nevertheless, such a clause may 
re effect of permitting the lessee to hold the lease without the pay- 
f rentals to keep it alive. Such was the holding in a recent Ken- 
sase.83 Usually, however, where a dry well has been drilled and 


ats for two additional years 
well is commenced and pro- 
nat completion of a well shall 
te all payments under exten- 
‘ovision during remainder of 
but does not expressly pro- 
r time to be allowed without 
at of rental or forfeiture be- 
abandonment of a dry hole 
ork on a new well, the ques- 
ll be determined according to 
lar circumstances and 17 
; not an unreasonable time. 
Bros. v. Standard Oil Co. 
147 La. 272, 84 So. 653. 
re oil and gas lease provides 
ust be completed within first 
- stipulated sums paid as de- 
tals, and that, if first well is 
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dry hole, another well must be com- 
pleted within next twelve months or 
delay rentals paid, a well producing 
oil or gas or both, whether in paying 
quantities or not, is sufficient to pro- 
long life of lease for initiative pe- 
riod of contract, subject only to rea- 
sonable diligence and good faith in 
exploring property to obtain these 
elements in paying quantities. Mur- 
phy v. Garfield Oil Co. (1923) 98 
GOEL. 278; 225 BP. 676. 

82 Sugg v. Williams (1921) 191 
Ky. 188, 229 S. W. 72. 

83 Kelley v. Ivyton Oil & Gas Co. 
(1924) 204 Ky. 804, 265 Ky. 309; 
Smith vy. South Penn Oil Co. (1906) 
59 W. Va. 204, 53 S. EB. 152. 


a yy, 
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rental has not been paid thereafter, or nothing further done toward. 
velopment of the land the question of termination of the lease 
turned on the question of abandonment.®* 


84 Steelsmith v. Gartlan (1898). A. 107; May v. Hazelwood (1 
45 W. Va. 27, 29 S. H. 978, 44 L. R. 152 Pa. 518, 25 A. 564. 
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CHAPTER 12 
RUCTION AND INTERPRETATION OF OIL AND GAS LEASES 


Influence of the policy of development. 

Oil and gas leases construed in favor of the lessor, 
The expressed intent of the parties is controlling. 
Construction by the parties. 

Written parts controlling. 

Optional leases construed against the party not bound. 


§ 116. Influence of the policy of development 


acing the development of the drilling and forfeiture clauses of 
I gas leases in a previous chapter, it was stated that the Pennsyl- 
courts in the earlier cases had no hesitancy in enforcing forfei- 
sf oil and gas leases for nondevelopment, where the power to do 
5 specifically reserved to the lessor.1 The foundations of this pol- 
the courts were in the main, first, that it was the plain intent and 
» of these leases that there should be prompt development of the 
nd the payment of royalties, which were the only substantial con- 
tion coming to the lessee for the inconvenience of having his land 
ned by them; second, that because of the peculiar physical charac- 
cs of oil and gas, and the likelihood of their escape from the land 
ninage or from natural migration, early development was essential 
ure to the lessor and lessee alike the benefits of the contract; third, 
1 event of failure by the lessee to develop the land within a reason- 
ime both public and private interest demanded judicial forfeiture 
= Jease to make possible the use and alienation of the land for oil 
as or other purposes. This rule of policy to enforce development 
ad vast influence upon the construction and interpretation of oil 


-as leases. 


-e section 104, supra, and cases there cited. 
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§ 117. Oil and gas leases construed in favor of the lessor 


213 Corpus Juris, 542. relating to construing contracts, and 
Courts, construing oil and gas all rights claimed by lessee not con- 
lease, are entitled to notice condi- ferred in direct terms or by fair im- 
tion and development of petroleum plication from those granted are to 
industry when lease was made. be considered withheld. Georg 
Gilbreath v. States Oil Corporation Curtain (1925) 108 Okl, 281, 286 
(C. C. A. 1925) 4 F.(2d) 232. ee Shh. 
The whole contract contained in Contract between lessor and les- 
an oil and gas lease must be read to- see of oil and gas lease, relating to 
gether and harmonized. Sparks v. right of lessee to steam oil, must be 
Albin (1922) 195 Ky. 52, 241 S. W. construed as whole, and inten 
32. of parties collected from entire i 
In construing an oil and gas lease, strument, and not from some dé 
which is ambiguous, the court will tached portion. O’Donnell y. Snow 
look to the intent of the parties, den & McSweeny Co. (1925) 318 
the surrounding circumstances, and 374, 149 N. B. 253. 
the condition of the business at that Contract must receive such inter 
time. Twin Hills Gasoline Co. v. pretation as will make it lawful, | 
Bradford Oil Corporation (D. C. erative, reasonable, definite, and Ca: 
1919) 264 F. 440. pable of being carried into effect, # 
Oil and gas leases are to be in- such can be done without violating 
terpreted as other contracts of like intention of parties, in view 
importance, with reference toComp. Comp. St. 1921, §§ 5046, 5047 
St. 1921, §§ 5044, 5046, and 5047, which rule is applicable to oil and 


to the lessors. 


ase contracts, as well as to 
iforms of contracts. Mussel- 
7. Magnolia Petroleum Co. 
ig t07 Oki, 183, 2381 P. 526. 
‘and gas leases are to be in- 
‘ted as have others of like im- 
nce, and all rights claimed by 
sssee which are not conferred 
ect terms or by fair implica- 
com those which are so grant- 
2 to be considered withheld. 
1ett Oil Co. v. Gypsy Oil Co. 
) 95 Okl. 235, 218 P. 501, 34 
mR. 275. 

896) 42 W. Va. 4338, 26 S. HB. 
Pt. be. A. 566. 
was whether a lessee under a 
of the unless type, with haben- 
slause providing for a definite 
of two years, ‘‘and as much 
> as oil and gas is found in 
> quantities thereon, or the 
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ruous or ambiguous provisions of an oil and gas lease, where the 
rities of the subject-matter, as well as the nature of the contract 
plainly show that, if the lessor is not to be unfairly treated, the 
must have contemplated development of the land with some de- 
= promptness, it is only plain sense on the part of the courts to so 
e the lease to carry out that intent, and prevent the lessee from 
x the land indefinitely without development and for speculative 
s only. Such a construction of a lease does, in a given case, in- 
the benefit of the lessor. But this is not saying that there is a rule 
= guidance of the courts to the effect that in cases of uncertainty 
ntent the lease should be construed for the benefit of the lessor. 
erely pointing out that in a great many cases the courts have con- 
leases of doubtful meaning in the light of the intention of the 
s, as reflected by the circumstances surrounding the transaction, 
t the result of these decisions have been, as a matter of fact, ben- 


immediate cause for the expression by the courts of the rule that 
1 gas leases should be construed in favor of the lessor and against 
ssee is to be found in Bettman v. Harness,? where the West Vir- 


rental paid thereon,”’ could continue 
the lease beyond the definite term 
by the payment of delay rental. 
The court, in construing the appar- 
ently inconsistent provisions of the 
habendum and drilling clause, said: 
“But as we are placing ourselves in 
the situation of the parties, and 
viewing the subject-matter on which 
they were treating, and seeking their 
probable aim, how hard upon the 
landowner it would be, how improb- 
able, to say that when he has, by 
express words, shown a fixed pur- 
pose to set two years as the limit 
within which a well must be com- 
pleted, he would turn right around, 
and give his caution all away, by 
agreeing to an indefinite postpone- 
ment of development on what would 
be a mere pittance compared with 
what he would realize if producing 
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wells were bored—the very object 
for which he makes a lease; cer- 
tainly the controlling object. And 
all the while that same lessee, with 
wells on an adjoining lease, is 
draining all the oil away from this 
landholder and paying the pittance. 
This would work for the owner a 
very unfortunate result, which was 
furthest from his intention. He re- 
lied on development, because the 
lessee bound himself to develop by 
the lease. That was the motive on 
his part. If he had been warned 
of this result, he would never have 
leased. This construction is not 
harsh on the oil producer. He has 
had the term he fixed. The other 
construction would cover the whole 
country with cloud and incumbrance 
over titles for many years,. prevent- 
ing the use and the transfer of prop- 
erty, the development of the coun- 
try, and promoting and furthering 
monopoly.” 

And later in the opinion after, re- 
ferring to Union Mut. Life Ins. Co. 
v. Wilkinson (1871) 13 Wall. 222, 
20 L. Ed. 617, and Moulor v. Amer- 
ican luife: Ins; Co, (lss4)) dia wW.-S: 
335, 4 °S. Ct. 466, 28 Tn Wid. 447; 
the court continued: ‘‘We would be 
blind to patent facts that those en- 
gaged in the production of oil send 
agents armed with printed leases to 
solicit leases, and they take leases 
for great areas, and they are forms 
already prepared, and the people in 
many instances know little of them, 
are inexperienced in oil operations, 
and are without legal advice. 


that the words ‘or the rental p 
thereon’ be stricken out, but the 
agent assured them it was unneces 
sary, because the leases with these 
words in could not run longer than 
two years, unless in that time oil 
was gotten, and, relying on this 
surance, they signed. True, the la 
says one signing a writing must 
know the law of it; but I use the 
arguments to show that, if there 


the question was one of abandon- 
ment. The court said: ‘In the case 
of Munroe vy. Armstrong (1880) 96 
Pa. 307, it was held that a cessa@ 
tion of active operations for thirty 
days forfeited a lease for oil purpos 
es. The court says, on page 310 
‘An oil lease yields nothing to te 
landowner when not worked, and is 
an incumbrance on his land, tyime 
his hands against selling or leas 
to others; but, when idle, it costs 
the lessee nothing, and is valual 
or may prove valuable, if he 
hold it waiting developments 
vicinity. If a well be product 
it is to the interest of both the 1&6 


OIL AND GAS LEASES CONSTRUED IN FAVOR OF LESSOR 


375 


authority of Bettman v. Harness, supra, but to support it re- 
only to the distinctive nature of the subject-matter, the peculiari- 
the business, and the situation of the parties as the background of 
f policy requiring early development. The same is true of Hug- 
Daley, a federal case in that state. Wherever the rule has been 


the lessee that it be contin- 
operated until its exhaustion, 
dry, it is of no value. Hold- 
to a lease after ceasing 
is often for purposes of spec- 
, the thing which a prudent 
ner guards against. Forfei- 
5r nondevelopment or delay is 
jal to private and public in- 
3 in relation to the use and 
tion of property.’ In this case 
»sndition was express, but the 
rule applies with equal force 
Hlied eonditions. * * * 
leases are construed most 
y against the lessee and favor- 
o the lessor. Bettman v. Har- 
°1896) 42 W. Va. 433, 26S. BE. 
36 L. R. A. 566).” 
rm Cc. A. 1899) 99 F. 613, 48 
‘A. 320. The question here was 
ner a lease should be forfeited 
sndevelopment. The court par- 
.sing and embellishing the lan- 
> of the Pennsylvania court in 
‘oe v. Armstrong (1880) 96 Pa. 
‘said: ‘“‘There is, perhaps, no 
business in which prompt per- 
ance is so essential to the rights 
@ parties, or delays so likely to 
>» injurious; no other class of 
‘acts in which time is so much 
‘e essence. There is no other 
sh of mining where greater 
uge is done by delay. Coal and 
ous metals lie either in hori- 
ul veins or in pockets. They 
in where they are until re- 
1d. Oil and gas are the most 
rtain, fluctuating, volatile, and 


fugitive of all mining properties. 
They lie far below the surface, be- 
yond the control of human will, and 
beyond the reach of any legal pro- 
cess, whence they may flow unre- 
strained if the owner of adjoining 
land bores a well down to the strata 
which holds them; and there is no 
law which can provide adequate, or 
indeed any, compensation for such 
results. This is a matter of com- 
mon knowledge, and ‘courts will 
generally take notice of whatever 
ought to be generally known within 
the limits. of their jurisdiction.’ 
Greenl. Ev. § 6.” 

Later in the opinion the court 
said: ‘In construing this agreement 
in the light of all the facts surround- 
ing contracts of this nature, and of 
the considerations moving the gran- 
tor in its execution, we have no dif- 
ficulty in determining that the bor- 
ing of a well by the grantee was the 
whole consideration of the lease, 
that nonperformance went to the en- 
tire substance of the contract. 
* * * And the smaller the tract 
of land, the more imperative is the 
need for prompt and efficient drill- 
ing; for oil operations cumber the 
land, rendering it unavailable for 
agricultural purposes. The land- 
owner is entitled to his royalty as 
promptly as it can be had. The dan- 
ger of drainage from his small hold- 
ing is increased by delay, and the 
resulting damage, not being suscep- 
tible of pecuniary measurement, is 
therefore not compensable. No 
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restated by courts or text-writers, it has been upon the direct or indirg 
authority of these cases.6 Only in a very few cases has the rule bee, 


such lease should be so construed 
as to enable the lessee who has paid 
no consideration to hold it merely 
for speculative purposes, without 
doing what he stipulated to do, and 
what was clearly in the contempla- 
tion of the lessor when he entered 
into the agreement.’’ 

6 In Eclipse Oil Co. v. South Penn 
Oil Co. (1899) 47 W. Va. 84, 34 S. 
E. 923, where the validity of the 
lease was questioned because of the 
presence of a surrender clause, the 
court said: ‘‘The clause of the lease 
on which counsel think this contro- 
versy hinges is a very doubtful one, 
susceptible of as many constructions 
as mind; and while, in accordance 
with Bettman v. Harness (1896) 42 
Way Wale cies, FAG Seep iraly Si iby ree 
A. 566,—being speculative in its na- 
ture,—it should be most strongly 
construed against the lessee, yet 
any construction thereof must be 
subject to the most serious doubts, 
with the probable result of great 
legal injustice.”’ 

In Parish Fork Oil Co. v. Bridge- 
water Gas ‘Co. (1902) 61 IW. Wa: 
Hiss, 42 S. He 655; 69 Ty Ry AL 566, 
where the question was whether the 
lessee was under a duty to pay de- 
lay rentals after drilling a dry well 
under a clause of the lease which 
provided ‘“‘that when the first well 
is completed on said premises, then 
all cash rentals shall cease.” Upon 
the authority of Huggins y. Daley 
(@) Cr AL W899) 9 IN ANG tse) 4S lek 
A. 320, Steelsmith v. Gartlan-(1898) 
45 W. Va. 27, 29 S. H. 978, 44 L. 
R. A. 107, and Munroe vy. Armstrong 
(1880) 96 Pa. 307, the court said: 
“A well-settled principle of law is 


CONSTRUCTION AND INTERPRETATION OF LEASES 


that a contract shall be const 
as a whole, and in the light of 
purposes and objects for the acegp 
plishment of which it was mage 
Oil leases are no exception to the 
rule, and, as the subject-matter 9; 
the lease is peculiar in its nature 
the courts have given this principle 
great latitude in their construction, 
They are executed by the lessor jp 
the hope and with an expressed or 


these leases that the landowne 
shall receive, is generally the r 
ing cause of the execution of the 
lease.” ; 

And later in the opinion the cow 
adds: ‘“‘This construction not only 
harmonizes with the true. meaning 
and purport of the entire prov 
concerning rent, and adheres to the 
very letter of the clause itself, but 
also embodies and enforces that 


and quoted [Munroe y. Armstr 2 
Huggins vy. Daley and Steelsmitl 
Gartlan], which discourages } 
up and rendering unproductive 
vast fields of mineral wealth, con 
strues every contract and lease 4s 
to both lessor and lessee so as t 
best promote production, develop 
ment, and progress, and frowns U 
on every attempt to evade it as be 
ing in contravention of both gooe 
morals and public policy.” 

In Ohio Oil Co. vy. Detamors 
(1905) 165 Ind. 243; 73 Nee 906 


said of oil and gas leases that 
autual understanding and in- 
the parties, as to purpose, 
nd ultimate object to be ob- 
by the contract, that inspired 
companied its execution, is 
ling, and must be deter- 
not by detached provisions, 
viewing the instrument as a 
, 
ill v. Fraze (1907) 169 Ind. 
N. E. 971, the court said: 
can be no doubt that the 
al purpose of appellant in 
~ said contract was to procure 
loration of his land for oil 
s, to be followed by the de- 
ent of it, if circumstances 
ited. The strong implication 
contract was that this would 
e, and it must be construed 
light of this fact.” 
adbury v. Ohio & I. Consol. 
1 & Illuminating Gas Co. 
ba 62 Ind. 9, 67 N. BH. 259, 
R. A. 895, the court upon the 
lity of Huggins v. Daley, su- 
aid: ‘“‘Even if the grantee in 
se had paid the stated consid- 
1 of one dollar—a technically 
le consideration—yet we 
2onstrue the instrument with 
et in view that a more sub- 
Ll reason or reasons prompted 
‘aking of the grant.’ The 
2lsewhere in the opinion quot- 
n McKnight v. Manufacturers’ 
ul Gas Co. (1892) 146 Pa. 
*3 A. 164, 28 Am. St. Rep. 
he statement that “oil leas- 
st be construed with reference 
known characteristics of the 
Gene”? 
Jittman v. Keller (1914) 55 
upp. 448, 104 N. BH. 40, the 
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ed on the ground that the lessee prepared and solicited the lease.” 


court said: ‘It has been held many 
times that development is the cen- 
tral purpose of the ordinary oi! and 
gas lease, and that such instruments 
will be construed in the light of such 
purpose.’”’ See, also, Ramage v. 
Wilson (1906) 37 Ind. App. 532, 
77 N. E. 368, and Ramage v. Wil- 
son (1909) 45 Ind. App. 599, 88 N. 
BE. 862. 

In Armitage v. Mt. Sterling Oil & 
Gas Co. (1904) 80 S. W. 177, -25 
Ky. Law Rep, 2262, where the court 
held that an unless lease came to 
an end by its own terms for failure 
of the lessee to drill or pay the Ken- 
tucky court without any necessity 
therefor made the statement, cit- 
ing Munroe v. Armstrong, Steel- 
smith v. Gartlan, and Parish Fork 
Oil Co. v. Bridgewater Gas Co., su- 
spra, that ‘“‘such contracts are con- 
strued most strongly against the 
lessee and favorably to the lessor.” 

In Monarch Oil, Gas & Coal Co. v. 
Richardson (1907) 124 Ky. 602, 99 
So. 668, the court, after reciting 
that the purpose of leasing for oil 
and gas is development, that the 
moving consideration to the lessor 
is the payment of royalties, that the 
fluctuating character of oil and gas 
demand prompt development, and 
that oil and gas leases should be 
construed in the light of these facts, 
held that a lessee could not hold the 
lease by payment of delay rental 
under a drill or pay clause for the 
period of the definite term, in this 
case twenty years. Huggins v. Da- 
ley, Munroe v. Armstrong, and Arm- 
itage v. Mt. Sterling Oil & Gas Co. 
were among the authorities cited. 


~’ %See note 7 on page 380. 
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Here there was no ambiguity or un- 
certainty. The court made a new 
contract for the parties. The Ken- 
tucky court has followed the Mon- 
arch Case in many later decisions. 

In Kies v. Williams (1921) 190 
Ky. 596, 228 S. W. 40, the Kentucky 
court, on the authority of the Mon- 
arch Case, supra, and Thornton on 
the Law of Oil and Gas, made the 
following statement: “Oil lease 
contracts are an exception to the 
general rule that deeds and other 
grants of land or an interest therein 
are to be construed in favor of the 
grantee and strongest against the 
grantor, for in this kind of grants 
the rule is reversed, and the entire 
lease and all its terms, and especial- 
ly forfeiture clauses, are construed 
strongest against the grantee.’’ 

In section 78 of the first edition 
of his work on Oil and Gas, Mr. 
Thornton says: ‘In a celebrated oil 
case it was said with reference to 
the rule to be applied to the con- 
struction of oil leases that ‘such 
leases are construed most strictly 
against the lessee, and favorable to 
the lessor.’’’ This statement is sup- 
ported by citation of Steelsmith v. 
Gartlan, Bettman v. Harness, and 
Parish Fork Oil Co. v. Bridgewater 
Gas Co., supra. A statement to the 
same effect appears in the later edi- 
tions. In section 251 of his third 
edition, Mr. Thornton, after refer- 
ring to the fact that leases are made 
and solicited by the lessee, says: 
“Wor this reason the courts have 
adopted a rule to the effect to con- 
strue an oil or gas lease most favor- 
ably to the lessor, where its terms 
can be so construed without doing 
violence to the language used.’ 
Steelsmith v. Gartlan and Huggins 


v. Daley, supra, are cited as auth 
ity for this statement. 
In Cooke v. Gulf Refining 


laid down the rule that oil and ga 
leases are construed most stronp 
against the lessee and favorably 
the lessor. 

In Texas the Court of Civil Ap. 
peals, in Emery v. League (1993 
31 Tex. Civ. App. 474, 72 S. W. 60a 
stated, on the authority of Huggins 
v. Daley, supra, that the prime 
pose of an oil and gas lease was de 
velopment, and that it should be 


aa 


Petroleum, p. 146, quoted in Hug 
gins v. Daley, supra, said: “4 
ferent rule is applied to con 
of this character from that app 


favorably for the lessor.” 
In Aycock v. Reliance Oil Co. | 
Civ. App. 1919) 210 S. W. 848, the 


rounding wells. The general rwe® 
that oil and gas leases are constrl 
most strongly in favor of the 
sor.’’”’ The court then added: “ 
rule is well supported by the dee 


many states, and especially 
y v. League, a Texas case, 
in 31 Tex. Civ. App. 474, 
606. This same rule is an- 
by Donahue in his work on 
m and Gas, at page 149, and 
ird edition of Thornton on 
of Oil and Gas, § 251.” 

tatement made by Archer, 
above, is the second head- 
uggins v. Daley, supra. 

ore v. West (Tex. Civ. App. 
39 S. W. 710, the court, 
citation of authority, said: 
rms in an oil lease contract 
erally more favorably con- 
or the lessor than for the 


ekrum v. Christy (Tex. Civ. 
20) 223 S. W. 308, the court, 
e authority of Huggins v. 
nd Monarch Oil, Gas & Coal 
) Richardson, supra, said: 
ary to the general rule that 
ires are not favored in law, 
feiture of an oil and gas lease 
‘vored; that is to say, it will 
tly construed against the les- 


[itson v. Gilman (Tex. Civ. 
920) 220 S. W. 140; Steph- 
7, Stitz (Tex. Civ. App. 1923) 
‘W. 812; Owens v. Corsicana 
sum Co. (Tex. Civ. App. 1914) 
W. 192; Leonard v. Caruth- 
‘ex. Civ. App. 1921) 236 Ss. 
9; Bailey v. Williams (Tex. 
pp. 1920) 223 S. W. 311—it 
ald that leases are construed 
or of the lessors. But see 

v. Jones (Tex. Civ. App. 
922 S. W. 691, where the rule 
Jd not to apply. In Sigler Oil 
W. T. Waggoner Estate (Tex. 
pp. 1925) 276 S. W. 936, and 
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upporting the rule of policy requiring development.§ There- 


Masterson v. Amarillo Oil Co. (Tex. 
Civ. App. 1923) 253 S. W. 908, the 
rule was held not to apply so strong- 
ly in wildcat territory. 

In California, section 1442 of the 
Civil Code provides that ‘‘A condi- 
tion involving a forfeiture must be 
strictly interpreted against the par- 
ty for whose benefit it is created.” 
In view of this section it was held 
in Jameson vy. Chanslor-Canfield 
Midway Oil Co. (1917) 176 Cal. 1, 
167 P. 369, that a forfeiture clause 
in an oil and gas lease must be 
strictly interpreted against the les- 
sor, but that in that case strict con- 
struction was unnecessary to carry 
out the intention of the parties. 

In Superior Oil & Gas Co. V. Meh- 
lin (1909) 25 Okl. 809, 108 P. 545, 
138 Am. St. Rep. 942, where spe- 
cific performance of an oil and gas 
lease was denied because of the op- 
tional character of the lease, the 
court said: ‘‘The doctrine seems to 
be fundamental that, on account of 
the peculiar nature of the subject- — 
matter upon which they operate, 
and the danger of loss to the lessor 
through the movement of the oil and 
gas to surrounding lands, and its 
withdrawal from neighboring wells, 
oil and gas leases are construed 
most strongly against the lessee and 
in favor of the lessor.’’ To support 
this statement the court cited 
Thornton, Oil and Gas, Donahue, 
Petroleum and Gas, Bryan, on Pe- 
troleum, Huggins v. Daley, supra, 
and a number of other cases. 

This rule of construction has been 
repeatedly applied in Oklahoma, and 
has undoubtedly had some influence 


ee 


8 See note 8 on following page. 
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on the rendering of some erroneous 
decisions by that court. See Kol- 
achny v. Galbreath (1910) 26 Okl. 
ees, aly IPs CMA SiS Ie 18, AN (UNIS Sh) 
451; Frank vy. Belleview Oil & Gas 
Conlon) 29 Ok i Loe Seo), 
43 L. R. A. (N. S.) 487; Bearman 
ry Jobs (Gale Ge! OMe aleii(y GGG, Tey 
U9" (Curtis -v. Harris Volo) a6 
Okl. 226, 184 P. 574; New State Oil 
& Gas) Co; vy. Dunn (1919) To OK. 
141, 182 P, 5414; Paraffine Oil Co. 
Vo Crmce (Glo16)) 6a Oks 9 be 62s 
716, 14 A. L. R. 952. See Veasey, 
The Law of Oil and Gas, 18 Mich. 
Law Rey. 665. See, also, Burgan vy. 
South Penn Oil Co. (1914) 243 Pa. 
128, 89 A. 823; Pittsburg-Columbia 
Oil Co. v. Broyles (1910) 46 Ind. 
App. 3, 91 N. EH. 754; McKnight vy. 
- Manufacturers’ Nat. Gas Co. (1892) 
VAG Pas W855, 23, As G4. 28 cAm. St. 
Rep. 790; Carnegie Natural Gas 
Co. v. South Penn Oil Co. (1904) 
56 W. Va. 402, 49 S. BH. 548; In- 
diana Natural Gas Co. v. Beales 
(1906) 166 Ind. 684, 76 N. EB. 520; 
Toothman y. Courtney (1907) 62 W. 
Va. 167, 58S. B. Obs Indiana Nat= 
ural Gas Co. v. Grainger (1904) 33 
Ind: App. 559, 70 IN. Bb. 395s) Hric= 
Crawford Oil Co. v. Meeks (1907) 
40) ind. “Apps shoo esilewNeeebepul si: 
Carder v. Blackwell Oil & Gas Co. 
(1924) 83° OKI 2435 20 We 252. 
McMillin v. Titus (1909) 222 Pa. 
500, 72 A. 240; Solberg v. Sunburst 
Oil & Gas Co. (1925) 73 Mont. 94, 
235 EF. 76s MeDanitel vo Eiaiger= 
Stevenson Oil Co. (1926) 75 Mont. 


Steelsmith v. Gartlan (1898) 4 
Va, 27, 29-5. H. 978; 44 Loe 
107, relied upon by Thornton, and 
upon Thornton’s. own statement, pu 
the rule on that ground in Ohi 
Co. v. Burch (1929)! 71) ings 
alley, alyAcs INS BE af(feitl- ‘ 


kins v. Zeigler (C. C. A. 19mgF 
F, 43, the court, in constructi 
the leases there involved, menti 
the rule that language in a con 
should be construed against the one 
whose language it is. 

In Yoke v. Shay (1899) 47 W. Va 
40, 34 S. E. 748, where the 
was prepared by the lessor, 
court said: ‘‘This lease was wr 
by the lessor himself. Hence t 
reasons given in Bettman v. Harness 
(1896) 42 W. Va. 433, 26S. HE. 
36 L. R. A. 566, why an oil 
should be construed most stro 
against a lessee, do not apply in 
case, but the construction should be 
to the contrary.” ; 

8 See cases cited in section 111 
note 6, supra. : 
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tion of the parties, the nature of the business, and the interests 
-otected. This, as a rule of construction, is not new or peculiar 
nd gas leases, but because of the peculiarities of the subject- 
the long-continued search for an appropriate statement of the 
»ntract, the rule has had constant application in the construction 
d gas leases, though not always stated by the court. 

there may have been need of almost constant application of this 
e construction of oil and gas leases of the early type, without 
ig the rule on principle, it may be said its force and application in 
struction of oil and gas leases have been greatly reduced in later 
One of the reasons in the minds of the courts for finding an 
n the part of the parties to the lease for early development was 
ular, but mistaken, belief that oil and gas in the natural state 
pable of migration from one tract of land to another without the 
pplied by tapping the reservoir by wells on adjacent lands, a 
long since disproved by scientific investigation. ‘The matter of 
e, however, still has force in determining intention, for, in ab- 
f express provision, the courts universally imply a duty on the 
the lessee to offset wells on adjoining lands.2 A second reason 
ing an intent on the part of the parties to the lease for early de- 
ent lay in the fact that leases were made for a nominal cash con- 
on, so that the lessor’s return must come solely through develop- 
nd the payment of royalties. In modern leases, where a substan- 
h bonus and delay rental is paid, this reason has lost much of its 
| force. Where the old type of drill or forfeit lease was used, it 
t to the court, by referring to the facts and circumstances, to de- 
» the degree of diligence necessary by the lessee to comply with 
xpressed intention of the parties. But under the modern drill or 
unless lease, where delay is plainly contemplated, and the terms 
iditions upon which it may be had expressly contracted for, the 
ty for the application of the rule is greatly reduced. 


section 130. 
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§ 118. The expressed intent of the parties is controlling 


A second important rule of construction of legal instruments, py », 
means confined to oil and gas leases, but when so applied is, that if ¢ 
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parties have deliberately, and without fraud or mistake, entered into , 
valid lease of land for oil and gas purposes in terms of plain and unm} 


the lease, and the other where there is not. All courts have not, | 


ever, observed this distinction. 


10 Dittman v. Keller (1914) 55 
Ind. App. 448, 104 N. EH. 40; Poe 
v. Ulrey (1908) 233 Ill. 56, 84 N. 
EK. 46; Stahl v. Illinois Oil Co. 
(1910) 45 Ind. App. 211, 90 N. E. 
632; Carper v. United Fuel Gas Co. 
GLOGS Weve toss ONS acheulia. 
L. R. A. 1917A, 171; Rose v. Lan- 
yon Zine Co, (1903) 68 Kan. 126, 
74 P. 625; Ringle v. Quigg (1906) 
V4 Kans 6815, 87 P24: (Collier vy. 


Monger (1907) 75 Kan. 550, 89P 
1011; Cohn v. Clark (1915) 4§ 
Okl. 500, 150 P. 467, L. R. A. 1916B 
686; Northwestern Oil & Gas Co 
v. Branine (1918) 71 Okl. 107, 1 
P. 533, 3 A. L. R. 344; Riga 
Doneghey (1918) 71 Okl. 204, 1 
P. 87, 3 A. L. R. 352; Stoddard) 
Emery (1889) 128 Pa. 436, | 
339; Hinerman y. Baldwin (192: 
67 Mont. 417, 215 P. 1103. 
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§ 119. Construction by the parties 


td rule, often used by the courts in construing uncertain and 
aus terms of an oil and gas lease, is that, where the parties them- 
ave placed a construction upon the lease and have acted upon 
=rpretation, it will be adopted by the courts. This rule is lim- 
wever, by the principle, so often asserted by the courts, that, 
he legal effect of the words in the lease are plain, the courts will 
ot a different meaning placed upon them by the parties.2* 


§ 120. Written parts controlling 


making of oil and gas leases, printed forms are often used. 
nted form is sometimes modified by interlineations by pen or 


ter. 


trol.18 


(o Oil Co. v. Burch (1919) 71 
ie. 313, 124 N. B. 781; Tex- 
fic Coal & Oil Co. v. Harris 
pty. App. 1921) 280 S. W. 
marey v. Texas Pacific Coal & 
(tex. Civ. App. 1921) 237 
309; Gillespie v. Iseman 
.210 Pa. 1, 59 A. 266; Colli- 
~hiladelphia Co. (1912) 233 
D, 82 A. 474; Scott v. La 
Gas Co. (1908) 42 Ind. App. 
N. E. 495; Smith v. South 
M1 Co. (1906) 59 W. Va. 
S. E. 152; Moore v. Ohio 
Gas Co. (1908) 63 W. Va. 
S. E. 401; Kelly v. Harris 
62 Okl. 236, 162 P. 219; 
Stilinois Oil Co. (1910) 45 
p. 211, 90 N. E. 632; Bart- 
-*hillips (1895) 165 Pa. 325, 
842; Balfour v. Russell] 
lee Pa. 287, 31 A. 570; 
nv. Titus (1909) 222 Pa. 


Where there is conflict or incongruity between written and 
parts of the lease, the intent, as expressed in the written part, 


500, 72 A. 240; Lovett v. West Vir- 
ginia Gas Co. (1913) 73 W. Va. 
40, 79 S. E. 1007. 

12 Jones v. Western Pennsylvania 
Natural Gas Co. (1892) 146 Pa. 
204, 23 A. 386; Springer v. Citi- 
zens’ Natural Gas Co. (1891) 145 
Pa. 430, 22 A. 986; Johnstown & 
Franklin R. R. Co. v. Egbert (1892) 
Tae Pa. G3. 26 A. 25u. 

A lease speaks for itself, and can- 
not be interpreted by ex parte oil 
field construction of its require- 
ments or meaning. Scarborough vy. 
New Domain Oil & Gas Co. (Tex. 
Civ. App. 1925) 276 S. W. 331. 

13 Duffield v. Hue (1889) 129 Pa. 
94, 18 A. 566; Et. Orange Oil Co. 
v. Whichman (1898) 17 Ohio Cir. 
Gt. Ri bY, 9° O. C.D. G50. Perry v: 
Acme Oil Co. (Ind. App. 1907) 80 
N. E. 174; Johnston v. Shaffer 
(1918) 74 OKI. 25, 176 P. $01; Gab- 
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bert v. Edwards Oil Co. (1915) 76 14 Kolachny v. Galbreath (1919 
W. Va. 718, 86S. BH. 671; Produc- 26 Ol. 772, 110 PP. 903, 3500 
ers’ Oil Co. v. Snyder (Tex. Civ. App. (N. S.) 451; Frank y. Be 
1916) 190 S. W. 514; Johnston v. Gas & Oil Co. (1911) 29 Okl, 719 
Shaffer (1918) 74 Okl. 25, 176 P. 119 P. 260, 43 L. R. A. (N. S.) ay 
901. Bearman v. Dux Oil & Gas 
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CHAPTER 13 


S AND IMPLIED COVENANTS OF THE LESSEE FOR TESTING 
AND DEVELOPMENT 


ixpress covenants for testing, development, protection, and operation 

in general. 

xpress covenant of the lessee to drill test wells. 

xpress covenant to develop. 

xpress covenant to protect the demised land from drainage. 

plied covenants of the lessee for testing and development—In gen- 
eral. 

Implied covenant to drill test wells within a reasonable time. 

mplied condition of lessee to drill test well, although the lessor has 
agreed to accept rental for delay. 

‘Implied covenant of the lessee to reasonably develop the land after 
discovery of oil or gas in paying quantities. 

mplied covenant of the lessee to drill protection wells. 

Implied covenant of the lessee to market oil and gas. 


Express covenants for testing, development, protection, and 
operation in general 


mn a landowner leases land for oil and gas purposes, the object 
‘lly to receive a return in the form of royalties or well rentals. 
practically always contain express covenants on the part of the 
to pay royalties or gas well rentals, but covenants to do the 
ich will produce the royalties are not always present in express 
To completely state the duties of the lessee, to be performed 
4s to the payment of all of the royalties which he may possibly 
rom the land, the lease would contain an express covenant to 
test or discovery well within a fixed time; a covenant, if oil and 
+ found in paying quantities, to drill a certain number of wells 
land within a stated time; a covenant to protect the demised 
rom drainage through wells on adjoining lands by drilling offset 
stating with particularity the time, place, and manner of drilling 
yells; a covenant to market the product of the wells after pro- 
a. Such leases as a matter of fact do not exist. There may be 
where the lessee expressly covenants to drill a test well, to de- 


jM.O1L & GAS—25 


the product; but they do not detail all of the particular acts to be dong 
or the time, manner, or extent of performance. From the very natur 
of the subject-matter it would be unwise to undertake the making, 
such a lease, for the matters to be contracted about depend largely upor 
facts and conditions to be learned in the future, and about which th 
lessor and the lessee cannot intelligently agree, except in general tery 

A lease may contain an express covenant by the lessee to drill a tg 
well within a definite time, to drill a test well within a definite time to be 
extended by the payment of delay rental, to drill a test well without sta 
ing any time, or make no provision whatever for the drilling of a test 
well. A lease may contain an express covenant by the lessee, contingen 
on the discovery of oil or gas in paying quantities, to drill a specific num 
ber of wells on the land and state the time within which they are to be 
drilled, a covenant to proceed with due diligence, sometimes fixing the — 
measure of diligence by providing against a cessation of operations, or ne 
express covenant at all for development after the discovery of oil and ga: 
in paying quantities. A lease may or may not contain an express cove 
nant to drill offset wells to protect the land from drainage through 
on adjoining lands; and a lease may or may not contain an express cove 
nant by the lessee to market the product, so that royalties may be paid 


Sa128. Express covenant of the lessee to drill test wells” 


Before the introduction of the rental clause, perhaps most oil and gé 
leases contained an express covenant on part of the lessee to drill z 
test well upon the demised premises within a stipulated time. V 


power is given him by the lease. Where the unless drilling clause #8 
used, the lessee does not covenant to drill a test well. ‘The effect ol 
that clause is merely to give him the privilege of drilling as long a fh 
rental is paid. 

Sum.O1t & GAS 
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sarlier leases very often contained an express covenant by the 
» begin drilling a test well within a certain time, and “prosecute 
illing with due diligence to success or abandonment.” Due 
e was held to be a fact for the-jury dependent upon the cir- 
aces of the particular case,! but a matter upon which the parties 
gree apart from the lease, and in the event of such agreement 
ence thereof was admissible and controlling.” If the lease fixed 
= for the beginning of operations, and then provided that a cesser 
ven time would be grounds of forfeiture, it was held that there 
room for construction of the lease as to what amounted to due 
e in the prosecution of drilling operations, for the matter was 
determined by the lease itself.3 If the lessee expressly covenants 
a test well, but the time for commencement or completion of 
is not stated, the law implies that it shall be commenced and 
ted within a reasonable time.* 


bound to diligence during the whole 
period, and it was a question for the 
jury whether a forfeit was incurred 
for want of due diligence. Kenne- 


s v. Tanner (1870) 66 Pa. 
artley v. Phillips (1895) 165 
, 30 A. 842; Munroe v. Arm- 
(1880) 96 Pa. 307. 


ran oil lease providing that 
ssee should commence drill- 
est well within 90 days from 
7, 1885, and “prosecute said 
c with due diligence to suc- 
abandonment, and should oil 
not be pumped or excavated 
ing quantities on or before 
7, 1886, then this lease to be 
md void,’ the lessee began 
the required time and prose- 
the drilling continuously un- 
je time in December, 1885, 
he withdrew the casing and 
> premises, until the following 

The lessee claimed that he 
oil in paying quantities, but 
ed that he had never pumped 
om the well. Held, that the 
had no discretion to delay op- 
1s indefinitely provided he 
ed oil or gas in paying quan- 
by the date fixed, but was 


dy v. Crawford (1891) 138 Pa. 561, 
21 A. 19, 27 Wkly. Notes Cas. 306. 

2 Bartley v. Phillips (1895) 165 
Pa. 325, 30 A. 842. 

3 Munroe v. Armstrong (1880) 96 
Pa. 307. 

4 See, also, section 132, infra. 

A father and son executed on the 
same day gas leases of their respec- 
tive lands to the same lessee. Both 
leases fixed the term at 20 years, 
or so long as gas could be obtained 
in paying quantities, provided for 
a payment of royalties, and declared 
that a failure of the lessee to com- 
mence operations or pay a rental 
rendered the lease void. The lease 
given by the son stipulated that the 
lessee should commence operations 
on the son’s premises after complet- 
ing a well on the premises of the 
father. The lessee failed to do any 
work on the father’s premises, but 
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§ 124. Express covenant to develop 


sunk a well on that of the son. 
Held, that the father, on the termi- 
nation of a reasonable time, was en- 
titled to the cancellation of the 
lease. Kimball Oil Co. v. Keeton 
(L907) LOL SW. 887, 31 iyo Law 
Rep. 146. 

Where an oil and gas lease did not 
fix a time when the lessee should 
begin operations, but provided that, 
in case no well was completed with- 
in — years from the date of 
the lease, the grant should be void 
unless the lessee should pay an acre- 
age in advance, the lessee was only 
entitled to a reasonable time within 
which to begin operations. Hrie 
Crawford Oil Co. v. Meeks (1907) 
40 Ind, App. 156, 81 N. H. 518. 

Where a gas lease provides that 
lessee shall furnish lessor with free 
gas, no time being fixed for drilling 
a well, the well must be drilled in a 
reasonable time. Indiana Natural 
Gas & Oil Co. v. Ganiard (1910) 45 
Ind. App. 613, 91 N. E. 362. 

Leases were executed by owners 
of lands purporting to grant the 
same to an oil company for the pur- 
pose only of operating thereon for 
oil and gas, in consideration of a 
royalty to be paid the lessors, so 
long as oil and gas should be found 
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nation of the grant, nor was any 
time fixed for the commencement of 
operations. Held, that it was an 
implied condition of such leases that 
the lessee should drill wells and 
commence operations § thereunde 
within a reasonable time, and | 
its failure to take any steps to tha 
end for four years entitled the les 
sors to treat the contracts as aban 
doned, and to lease to other parties 
Logan Natural Gas & Fuel Co. 
Great Southern Gas & Oil Co. (1 
126 F. 623, 61 C. CG. A. 359mm 


Illinois Oil Co. (1910) 45 Ind. App 
211, 90 N. HE. 632; Becker Y. sue 
marine Oil Co. (1921) 55 Cal. App 
698, 204 P. 245; Thomas v. & 


294, 8 O. C. D. 181; Texala Oi 4 
Gas Co. v. Caddo Mineral Lands € 


238 DM 39%, 8% Ne By oie. 
v. Campbell (1914) 186 Ill. 


A. L. R. 952; Petty v. United Puel 
Gas Co. (1915) 76 W. Va. 268, 80% 


EXPRESS COVENANT TO DEVELOP 


Producers’ Oil Co. v. Sny- 
x. Civ. App. 1916) 190 S. W. 


re a grant of a right to mine 
and gas provided that the 
as subject to certain condi- 
ia of which was that the 
> should complete an oil well 
period of 90 days from the 
ion of the first paying well, 
Fender the lease, excepting 10 
or each paying well, the gran- 
bligation to continue to drill 
m the land was fixed when the 
all proved to be a paying well. 
han v. Mount (1905) 36 Ind. 
88,74 N. E. 579. 
mplaint, in an action to can- 
cas and oil lease and to quiet 
“le to real estate, which al- 
the execution by the then own- 
he real estate of a gas and oil 
vhich was duly recorded, and 
ae defendant and its assignors 
iled to carry out the condi- 
hereof, one of which required 
c-he holder should complete 
‘wells within one year from 
te of the lease, provided each 
paying gas well, and to com- 
4 well every 60 days until 10 
were drilled, provided each 
rilled was a paying well, that 
tying was drilled, but that the 
lant’s assignor discontinued 
2, and that no additional wells 
irilled, and that thereupon de- 
it and his assignors breached 
onditions subsequent to the 
and abandoned it, and that its 
‘ion of wells on adjoining 
was removing the oil from un- 
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it least, be a substantial compliance with the terms of the lease.® 
lease is ambiguous as to the number and place of the wells to 
led, the intent of the parties may have to be determined from 
ind circumstances surrounding the transaction as found by a 


der defendant’s land, states a good 
cause of action. Beatty-Nickel Oil 
Co. v. Smethers (1911) 49 Ind. App. 
602, 96 N. B. 19. 

6A requirement in an oil lease 
that six wells are to be put down 
on the property is not complied with 
by putting down five wells and sub- 
sequently deepening one of the five. 
Powers v, Bridgeport Oil Co. (1909) 
23:3: Ti. Sot, 8% N. B. Sst. 

The lessee in an oil lease may be 
required promptly to develop the oil 
in the land, especially where he con- 
trols adjoining lands from which he 
is taking oil. Id. 

Where oil and gas lease required 
a well to be drilled to a deep strata 
of oil within one year, and also re- 
quired two wells to be drilled for 
every 40 acres, and provided that 
every two wells so drilled would 
hold the lease on 40 acres, and that 
failure to carry out any of the agree- 
ments thereof should terminate the 
lease, the holder of the lease upon 
failure to drill the deep well could 
not hold the 40 acres for each two 
shallow wells drilled. Texala Oil 
& Gas Co. v. Caddo Mineral Lands 
Co. (1922) 152 La. 549, 93 So. 788. 

Where a lessee of oil lands agrees 
to complete four wells the second 
year, two of them the first six 
months, and two of them the last 
six months, the completion of four 
wells during the second year is such 
a substantial compliance with the 
provisions of the lease as will defeat 
a forfeiture. Thomas v. Kirkbride 
(1897).15 Ohio Cir. Ct. R. 294, 8 
Onc, D. Usa; 
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jury.” 


ing the lessee to protect the land from drainage wells on adjoi 
lands. Such duty is usually stated to be contingent upon the findin 
oil and gas in paying quantities, which means the finding of o 


7 See Producers’ Oil Co. v. Snyder 
(Tex. Civ. App. 1916) 190 S. W. 
514, where there was a conflict be- 
tween written and printed portions 
of the Iease as to the number and 
location of wells to be drilled; the 
court holding the written parts of 
the lease controlling. 

An oil lease, providing that if oil 
is found in paying quantities in the 
first well the lessee will in 30 days 
begin boring a second well on some 
other acre of the tract and continue 
to bore as developments may justi- 
fy, until at least five or six wells 
have been completed, or the acre 
on which lessee has failed to drill 
a well reverts to lessor, is ambigu- 
ous, and will not sustain a forfeiture 
because of failure to bore all of five 
wells upon different acres. Decker 
V. Kanlieks ((U9d'9))) dO) Mex. Si0e 26 
S. W. 385, affirming judgment, Kir- 
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If the lessee merely covenants to drill a sufficient number 9 


licks v. Texas Co. (Tex. Civ. App 
1918) 201 S. W. 687. 
8 See section 133, infra. 
9 See section 134, infra. 
10 Pelham Petroleum Co. y. North 
(1920) 78 Okl. 39, 188 P. 1069. 
A cause of action may lie against 
a lessee for failure to save tit 
leased premises from waste caused 
by outside wells, under expr 
well as implied agreement. 
Pacific Coal & Oil Co. v. Barke 
(Tex. Civ. App. 1928) 252.5 
809. . 
Where a gas and oil lease obli 
gated lessee to begin a well wil 
30 days, and the tract was com 
pletely surrounded by paying W 
at the date of the contract, 


property meant particularly wells 
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e, as where the duty to drill offset wells is implied, is what 
utes reasonable diligence in the performance of the duty." 


Implied covenants of the lessee for testing and development 
—In general 


a landowner grants a lease of his land for oil and gas pur- 
or a nominal initial consideration, and the lessee agrees to pay as 
therefor a share of the oil or gas produced from the land, or a 
For each producing well, it is apparent that the principal consid- 
for the grant is the promise of the lessee to pay the royalties 
rentals. ‘The payment of rents or royalties to the lessee is, how- 
ontingent upon production. The peculiar physical characteris- 
oil and gas, making possible their withdrawal from the demised 
» wells operated upon adjoining premises, demand that the lessee, 
says the full consideration for the lease, must not only act with - 
tness in drilling wells for the discovery and production of oil 
is, but must also drill the wells so as to protect the land from 
xe. Where the purpose of the lease is thus disclosed, but the 
loes not itself contain express provisions creating duties in the 
‘to do such acts as are necessary for the accomplishment of that 
se, the law implies them? ‘The covenants which the law, in ab- 


outside well, whatever be its dis- 
tance or capacity. Humble Oil & 
Refining Co. v. Strauss (Tex. Civ. 
App. 1922) 243 S. W. 528. 

11 See section 1338, infra. 

12 Blk Fork Oil & Gas Co. v. Jen- 


y in existence; the short time 
~inning the wells accentuating 
et that the land was already 
‘drained and that prompt ac- 
‘as necessary. Id. 

provision of oil lease, giving 


synths to commence operations, 
essee should commence drill- 
ith diligence if even before 
jme a well producing a certain 
it per day for 30 days be drill. 
adjoining property within 200 
fF the leased property, does not 
yl the question of drainage aft- 
srations begin, but thereafter 
is an implied obligation on 
to act to save from waste on 
ased premises caused by any 


nings (C. C. 1898) 84 F. 839; Hug- 
gins v. Daley (C. C. A. 1900) 99 F. 
606, 48 L. R. A. 320; Allegheny Oil 
Co. v. Snyder (1900) 106 F. 764, 
45 C. C. A. 604; Barnsdall v. Boley 
(6.6. 1908). 119 F.. Lor; Kellar v. 
Craig (1903) 126 F. 630, 61 C. C. 
A. 368; Logan Natural Gas Co. 
Fuel Co. v. Great Southern Gas & 
Oil Co. (1903) 126 F. 623, 61 C. 
C. A. 359; Brewster v. Lanyon Zinc 
Co. (1905) 140 F. 801, 72 C. C. A. 


sence of express provision, implies on the part of the lessee, with sop. 
advantage, may be divided into five classes: 
1. A covenant to drill wells within a reasonable time, testing p, 


land for oil and gas. 
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2. A covenant to drill test wells within a reasonable time afte: 


notice, even though the lease provides for delay by the pay. 


ment of delay rentals. 


213; Doddridge County Oil & Gas 
Cosy. Srith (Ce. (Cy TSO) bse. 
970; Campbell v. Rock Oil Co. (C. 
oN eAw 907) Lib Eee ote se eoplers 
Gas Co. v. Dean (19121) 193 F: 93:8, 
13 ©; (C2 A. 66s Wiyon ye, Union 
Gasv& Oil Co, (CCCs Ay 29122) 28 
F. 674; Goodwin v. Standard Oil 
Oo of Louisiana iC. CC. 7A. 19/23) 
290 F. 92; Miller v. Union Gas & 
Oil Co. (CG. CG. AL A924) 295 Re 2; 
Mansfield Gas Co. v. Alexander 
(1911) 97 Ark. 167, 133 S. W. 837; 
Mansfield Gas Co. v. Parkhill (1914) 
114 Ark. 419, 169 S. W. 957; Blair 
v. Clear Creek Oil & Gas Co. (1921) 
148 Ark. 301, 230 S. W. 286, 19 A. 
L. R. 430; Millar v. Mauney (1921) 
10) Ank. = L6k 2st San. 4985 
Grooms v. Minton (1923) 158 Ark. 
448, 250 S. W. 543; Acme Oil & 
Mining Co. v. Williams (1903) 140 
Cal. 681, 74 P. 296; Becker v. Sub- 
marine Oil Co. (1921) 55 Cal. App. 
698, 204 P. 245; Davis v. Riddle 
(UST3) Zs Colo App. M62. a36 Ps 
551; Poe v. Ulrey (1908) 233 Ill. 
56, 84 N. E. 46; Powers v. Bridge- 
port Oil Co. (1909) 288 Tl. 397, 87 
N. E. 381; Daughetee v. Ohio Oil 
Co, (L914) ZS, bills ea OiareN: ee 
308; Gadbury v. Ohio & Ind. Consol. 
Natural & Illuminating Gas Co, 
CEG}0/3))) WG Inicly (OR Giie NG ieee Doe 
62 L. R. A. 895; Consumers’ Gas 
Trust Co. v. Littler (1904) 162 Ind, 
320, 70 N. EB. 363; Consumers’ Gas 
Trust Co. v. Ink (1904) 163 Ind. 


174, 71 N. E. 477; Consumers’ Gag 
Trust Co. v. Howard (1904) 
Ind. 170, 71 N. HB. 493; Consumers 
Gas Trust Co. v. Crystal Windoy 
Glass Co. (1904) 163 Ind. 190, % 
N. E. 366; Consumers’ Gas Trust 
Co, v. Worth (1904) 163 Ind. 14] 
Tale ING SH 489) 1 Oi] 
& Mining Co. v. Troyer (Ind. Apr 
1905) 74 N. E. 37; New Ame 


659; LaFayette Gas Co. v. K 
(1905) 164 Ind. 563, 74 N. BE. 7 
Indiana Natural Gas & Oil Co v 


(1906) 37 Ind. App. 439, 76 N. # 
1006; Puritan Oil Co. yv. Myers 
(1907) 89 Ind. App. 695, 80 N E 
851; Dill v. Fraze (1907) 169 Ind 
53, 79 N. E. 971; Indiana Nature 
Gas & Oil Co. v. Ganiard (1910 
Ind. App. 613, 91 N. E. 362; Rosé 
v. Lanyon Zine Co. (1903) 68 Kan. 
126, 74 P. 625; Ringle v. Quigs 
(1906) 74 Kan. 581, 87 P. dame 
Howerton y. Kansas Natural Gas C0 
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81 Kan. 553, 106 P 47, 34 
. (N. S.) 34, judgment re- 
on rehearing (1910) 82 Kan. 
me. $13; 34 LR. A. CN.'S.) 
y v. Kansas City Pipe Line 
1910) 82 Kan. 861, 109 P. 
heeland v. Fredonia Gas Co. 
ees Kan. $62, 109 P. 187; 
ttson v. Iola Portland Cement 
912) 87 Kan. 529, 125 P. 81, 
Mas. 1914A, 610; Alford v 
(1918) 102 Kan. 403, 170 
5; Cole v. Butler (1918) 103 
Leo, 173 P. 978; Skinner v. 
Portland Cement Co. (1921) 
tm, 72, 197 P. 875; Brown v 
Oil Co. of Wichita (1923) 
mn. 166, 217 P. 286; ‘Warner 
ip (1923) 114 Kan. 118, 217 
+> Haggart v. Wheeler (1924) 
iam. 702, 229 P. 367; Armi- 
>. Mt. Sterling Oil & Gas Co. 
e880 S. W. 177, 25 Ky. Law 
262; Monarch Oil Gas & Coal 
Richardson (1907) 124 Ky. 
9S. W. 668, 30 Ky. Law Rep. 
“Janagan v. Marsh (1907) 105 
424, 32 Ky. Law Rep. 184; 
ull Qil Co. v. Keeton (1907) 
Sw. 887, 31 Ky. Law Rep. 
Dinsmoor v. Combs (1917) 
cy. 740,198 S. W. 58; Hughes 
sseyville Oil & Gas Co. (1918) 
-y. 545, 203 S. W.°515; Ohio 
7 Oil & Gas Co. v. Irvin Devel- 
1t Co. (1919) 184 Ky. 517, 
¥ W. 110; Soaper v. King 
7 167 Ky. 121, 180 8. W. 46; 
n Oil & Gas Co. v. Gilliam 
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A covenant, if oil or gas be found in paying quantities, to pro- 
ceed with reasonable diligence in drilling sufficient number of 
wells to reasonably develop the premises. 

A covenant to protect the land from drainage through wells 
on adjoining lands, by drilling offset wells. 

A covenant to market the product of producing wells. 


(1919) 182 Ky. 807, 207 S. W. 698; 
Hughes v. Parsons (1919) 183 Ky. 
584, 209 S. W. 853; Plumber vy. 
Southern Oil Co. (1919) 185 Ky. 
243, 214 S. W. 896; Ocala Oil Co. 
v. Hughes (1920) 187 Ky. 486, 219 
Ss. W. 799; McNutt v. Whitney 
(1921) 192 Ky. 132, 232 S. W. 386; 
Keystone Gas Co. v. Salisbury 
(1921) 192 Ky. 643, 234 S. W. 290; 
Satterfield v. Galloway (1921) 192 
Ky. 780, 284 S. W. 448; Great 
Western Petroleum Corp. v. Samson 
(1921) 193 Ky. $14, 2384 8; W. 727; 
Monarch Oil & Gas Co. v. Hunt 
(1921) 193 Ky. 315, 235 S. W. 772; 
Maverick Oil & Gas Co. v. Howell 
(1922) 193 Ky. 433, 237 S. W. 40; 
Young v. Thompson (1922) 194 Ky. 
192, 238 S. W. 387; Bradshaw v. 
Hurt (1923) 198 Ky. 38, 247 S. W. 
1113; United Fuel Gas Co. v. Adams 
(1923) 198 Ky. 288, 248 S. W. 841; 
Reynolds v. White Plains Oil & Gas 
Co. (1923) 199 Ky. 243, 250 S. W. 
975; Union Gas & Oil Co. v. Indian- 
Tex Petroleum Co. (1923) 199 Ky. 
$84, 251 S. W. 1008; Union Gas & 
Oil Co. v. Diles (1923) 200 Ky. 188, 
254 9S. W. 205; Union Gas & Oil Co. 
v. Indian-Tex Petroleum Co. (1923) 
203 Ky. 521, 263 S. W. i; Hails v. 
Johnson (1924) 204 Ky. 94, 263 S. 
W. 679; Caddo Oil & Mining Co. v. 
Producers’ Oil Co. (1914) 134 La. 
TOl, 64 So, 684; “Brown. v. Pro- 
ducers’ Oil Co. (1914) 134 La. 672, 
64 So. 674; Cochran v. Gulf Refin- 
ing Co. (1916) 139 La. 1010, 72 So. 
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§ 107, 


Apart from leases where the unless drilling clause is used, few lease 
appear where the lessee has not expressly covenanted to drill a teg 


718; Nabors v. Producers’ Oil Co. 
(GIMBE Oy ale) Ibe, OG, WA Sion tig Ibe 
R. A. 1917D, 1115; Prince v. Stand- 
ard Oil (Co. of a. (19210) L247 ta. 
283, S424 So, 657s ~Ardis’ v. Wexas 
Oo. (19214) 55" Wa. 790; 99) So. 
600; Pipes v. Payne (1924) 156 
a. 791, 101 So. 144; Ohio Oil Co. 
v. Harris (1894) 1 Ohio N. P. 132; 
Marnism vie: Ob vO1 Com Guede mad 
Ohio St. 118, 48 N. HE. 502; Coffin- 
berry v. Sun Oil Co. (1903) 68 Ohio 
St. 488, 67 N. H. 1069; Venedocia 
Oil & Gas Co. v. Robinson (1905) 
TL Ohio St. 302) we Ne Be 22204 
Am. St. Rep. 773, 2 Ann. Cas. 444; 
Kachelmacher v. Laird (1915) 92 
Ohio St. 3245 LL VN es 93sec) Amn: 
Cas. 1917H, 1117; Ohio Fuel Sup- 
ply Co. v. Shilling (1920) 101 Ohio 
St. 106, 127 N. B. 873; Indiana Oil, 
Gas & Development Co. v, McCrory 
(19014) 42 Ok 136," 1410) PB. 6110); 
Eastern Oil Co. v. Beatty (1918) 71 
OK, ib Line -. LOA Blackwell 
Oil & Gas Co. v. Whitesides (1918) 
fal (Opal, 4t, ieee 1. ayesha Vato), (Ohi! 
& Development Co. v. McBride 
(g21) s4 OK 1845 S201 Py 9/84. 
Papoose Oil Co. v. Rainey (1923) 
89 Okl. 110, 213 P. 882; Southwest- 
ern Oil Co. v. McDaniel (1918) 71 
‘Okl. 142, 175 P. 920; Pelham Pe- 
troleum Co. v. North (1920) 78 Okl. 
39, 188 P. 1069; Southwestern Oil 
Co. v. Kersey (1921) 80 Okl. 135, 
uo es L0G Stramigenshy. a buicks 
(1920) 78 Ok]. 1,188 P. 347; Junc- 
tion Oil & Gas Co. v. Pratt (1924) 
99 Okl. 14, 225 P. 717; Donaldson 
v, Josey Oil Co. (1924) 106 Ok1. 


COVENANTS FOR TESTING AND DEVELOPMENT 


Implied covenant to drill test wells within a reasonable tim, 


11, 232 P. 821; Munroe vy. Arp 
strong (1880) 96 Pa. 307; Koeh’s 
and Balliet’s Appeal (1880) 93 Pz 
434; Stoddard v. Emery (1889) 198 
Pa. 436, 18 A. 339; McKnight 4 
Manufacturers’ Natural Gas (Qo 
(1892) 146 Pa. 185, 23 A. 164, 9 
Am. St. Rep. 790; Bradford Oii Go. 
v. Blair (1886) 113 Ba. 83) 
218, 57 Am. Rep. 442; Kleppner y 
Lemon (1896) 176 Pa. 502, 35 & 
109; Iams v. Carnegie Natural 


590; J. M. Guffey Petroleum Co 
v. Oliver (Tex. Civ. App. 1904) 7 


(Tex. Civ. App. 1917) 199 S. W 
686; Aycock vy. Reliance Oil 
(Tex. Civ. App. 1919) 210 S. 
848; Grubb v. McAfee (1919) 109 


McAfee v. Grubb (Tex. Civ. ADI 
1914) 164 S. W. 925; Texas Co % 
Curry (Tex, Civ. App. 1921) 22935 
W. 643; Masterson v. Amarillo Oil 
Co. (Tex. Civ. App. 1923) 253 S. W 
908; Jacobs v. Robinson (Tex. Ci¥ 
App. 1922) 241 S. W. 241; Texas 
Co. v. Ramsower (Tex. Civ. ADP. 


'255 S. W. 466; Greenwood 
ell v. Helm (Tex. Civ. App. 
(264 S. W. 221; United North 
=h Oil Co. v. Meredith (Tex. 


elair Gulf Oil Co. (Tex. Civ. 
924) 265 S. W. 196; Texas 
ific Coal & Oil Co. v. Stuard 
(Civ. App. 1924) 269 S. W. 
Waggoner Estate v. Sigler Oil 
(Tex. Com. App. 1926) 284 
921; Steelsmith v. Gartlan 
Wy 45 W. Va. 27, 29 S. B. 978, 
rR. A. 107; Ammons v. South 
(Oil Co. (1900) 47 W. Va. 
35 S. B. 1004; Parish Fork 
‘o. v. Bridgewater Gas Co. 
)) 51 W. Va. 588, 42 S. E. 
rot. KR. A. S66; Core v. N- 
-roleum Co. (1903) 52 W. Va. 
L8 S. B. 128; McGraw Oil & 
‘o. v. Kennedy (1909) 65 W. 
Bb, 64 S. H. 1027, 28 L.R. A. 
+) 959; Smith v. Root (1910) 
Va. 633, 66 S. H. 1005, 30 
A. (N. S.) 176; Hall v. South 
Oil Co. (1912) 71 W. Va. 82, 
BH. 124:* Grass v. Big Creek 
opment Co. (1915) 75 W. Va. 
we S HY 750, L. R. A. 19168; 
Jennings v. Southern Carbon 
1913) 73 W. Va. 215, 80 S. E. 
Carper v. United Fuel Gas Co. 
3) 78 W. Va. 433, 89 S. E. 2 
Ae OT As @i7a; Stanley v- 
d Fuel Gas Co. (1916) 78 W. 


IMPLIED COVENANT TO DRILL WITHIN REASONABLE TIME 


yp. 1923) 258 S. W. 550; Cox _ 
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‘Where the unless and drill or pay leases are used, the parties 
pressly contracted for delay, and most courts do not imply a 
it to drill a test well within a reasonable time, because the ex- 
ontract excludes any implication; !* but in all other leases, where 
ncipal consideration of the lease appears to be the payment of 
2s and well rentals contingent upon production, the law, in ab- 
f words creating an express‘duty to drill, implies a duty in 
see to drill a test well within a reasonable time. 


Va. 793, 90 S. EB. 344; Steel v. 
American Oil Development Co. 
(1917) 80 W. Va. 206, 92S. E. 410, 
Lb. R. A. 1917H, 975; Jennings v. 
Southern Carbon Co. (1917) 81 W. 
Va. 347, 94 S. E. 363; Peerless 
Carbon Black Co. v. Gillespie (1921) 
87 W. Va. 441, 105 S. HB. 517; Todd 
v. Manufacturers’ Light & Heat Co. 
(1922) 90 W. Va. 40, 1110S. E. 446; 
Allen’ v, Colonial Oil Co. (1923) 92 
W. Va. 689, 115 S. B. 842 

13 See section 128, infra. 

14 Brown vy. Vandergrift (1875) 
80 Pa. 142; Munroe v. Armstrong 
(1880) 96 Pa. 307; Huggins v. 
Daley (C. C. A. 1900) 99 F. 606, 
48 L. R. A. 320; Steelsmith v. Gart- 
lan (1898) 45 W. Va. 27, 29 S. E. 
978, 44 L. R. A. 107; Parish Fork 
Oil Co. v. Bridgewater Gas Co. 
(1902) 51 W. Va. 583, 42 S. E. 
655, 59 L. R. A. 566; Ray v. West- 
ern Pennsylvania Natural Gas Co 
(1891) 138 Pa. 576, 20 A. 1065, 
12 I. R. A. 290, 21 Am. St. Rep: 
922: Venture Oil Co. v. Fretts 
(1893) 152 Pa. 451, 25 A. 732; 
Kleppner v. Lemon (1896) 176 Pa. 
502, 35 A. 109; Aye v. Philadelphia 
Co. (1899) 193 Pa. 451, 44 A. 555, 
74 Am. St. Rep. 696; Allegheny Oil 
Co. v. Snyder (C. C. A. 1900) 106 
F. 764; Harris v. Ohio Oil Co. 
(1897) 57 Ohio St. 118, 48 N. E. 
502; Kellar v. Craig (C. C. A. 1903) 
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v. Robinson (1905) 71 Ohio St. 302, 
HiSeNe BY. 2225 LOAPAM Steps a ior 
2 Ann. Cas. 444; Koch’s & Balliet’s 
Appeal (1880) 93 Pa. 434 (Iron); 
Logan Natural Gas & Fuel Co. v. 
Great Southern Gas & Oil Co. (C. C. 
A, 1903) 126 F. 623; Gadbury v. 
Ohio & Ind. Consol. Natural & II- 
luminating Gas Co. (1903) 162 Ind. 
Oe Gia IN, Hie 2 bob no wlune ives a SOlbie 
Powers vy, Bridgeport Oil Co. (1909) 
Aor) WW SiO Sie Nie el omtccsilus mes nail 
lips v. Hamilton (1908),.17 Wyo. 
41, 95 P. 846; Guffey Petroleum 
Co. v. Oliver (Tex. Civ. App. 1904) 
79 S. E. 884; Witherspoon v. Staley 
(Hex, (Civ: -Apps Wows) ws6G Saws 
557; Brewster v. Lanyon Zine Co. 
(ENC? AL 19105) L40R Sol werro- 
leum Co. vy. Coal, Coke & Mfg. Co. 
(28910) 89 Denn, S8il, 18) S. Wi65: 
Emery v. League (1903) 381 Tex. 
Civ. App. 474, 72 S. W. 607; Jacobs 


ern Gas & Oil Co. 
G28, 61 (CoaCs Ay singe 
Brooks (Tex. Civ. App. 1923) 20 
S. W. 404; Mansfield Gas Co. ¥ 


841; Mansfield Gas Co. v Park t i 
(1914) 114 Ark. 419, 169 S. ¥ 
957; Davis v. Riddle (1913) 
Colo. App. 162, 136 P. 551; Hite¥ 
Henderson (1925) 112 Okl. 19% 
240 P. 745. 
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ed. It will be recalled that the drill or pay lease was introduced 
purpose of permitting the lessee to escape the immediate duty of 
test wells within a limited or reasonable time. After its in- 
ion and interpretation by the courts, lessees found that they had 
1 the duty of immediate development, only to incur the duty of 
delay rental for the length of the definite term of the lease, or 
re lessor should elect to forfeit the lease for nondevelopment."® 
vpe the duty of paying rent after the land had been proven value- 
- oil and gas purposes by explorations on surrounding lands, the 
er clause was used in connection with the drill or pay lease, and 
less drilling clause was introduced.17 But, while the drilling 
f the lease was undergoing these changes, the habendum clause 
ewise in a stage of experimentation, and several forms were in 
n use. A lease might be made to continue for a long definite 
anging from two to twenty-five years and as long thereafter as 
_ gas are found or produced in paying quantities; for a definite 
id as long thereafter as oil and gas are produced in paying quan- 
or rental paid; as long as gas is used for manufacturing purposes 
vicinity or the county in which the land was located; and, finally, 
was produced providing for no term whatever, commonly called 
p term” lease.1® 
=re a lease was given for a nominal initial cash consideration, em- 
x either the drill or pay clause with power in the lessee to surren- 
‘ra nominal consideration, or the unless clause, and reserving a 
al rental for delay, and the habendum clause was of any of the 
above mentioned, except the lease for a short definite term to 
fter continue for the producing life of the property, the lessee 
in absence of an implied condition to develop, hold the lease in- 
ely or for a long period of years purely for speculative purposes 
“ry small outlay to himself. Meanwhile the lessor’s land was bur- 
with the lease preventing its sale, obstructing its use and prevent- 
2 lessor from leasing it to others for oil and gas purposes. It was 
tations of this sort that the Indiana and Kentucky courts were 
mfronted with the question as to whether or not they should read 


e section 105. 17 See sections 106 and 107. 
e section 105. 18 See section 81. 


of oil and gas leases had become firmly established. 


contain a covenant on the part of the lessee to test and develop the Jan, 


would be inequitable not to do so.*! 


In light of the relations of the parties under the forms of lease above 


mentioned and the well-established principles of law and policy with re 
spect to the construction and interpretation of oil and gas leases, it 
not at all strange that the courts, to effect justice, overlooked the e 
pressed intention of the parties in such leases, to the effect that develop 
ment of the property might be indefinitely postponed by the payment of 
delay rental, and found that their intent was that the land should be 


developed within a reasonable time, and enforced that intention by in 


plying into such leases a condition to develop the land within a reasona 
ble time after notice on the pain of forfeiture. 
In Consumers’ Gas Trust Co. v. Littler,?* the first Indiana case 0 


19 See sections 127 and 129. 

20 See section 117. 

#1 See section 148, 

22 (1904) 162 Ind. 320, 70 N. BH, 
363. In this case the court said: 
“No time is fixed for the beginning 
of operations, nor for the comple- 
tion of a well, nor any express pro- 
vision that the appellant shall ever 
drill a well. It is, however, stipu- 
lated that, as a further considera- 
tion, the company shall pay to the 
appellee $40 each year on each 80, 
in advance on each October 15th, 
beginning on the day the contract 
was executed, until oil or gas is 
found in paying quantities, or un- 


til, in the judgment of the gas com 
pany or its assigns, oil or gas Cal 
not be found on the premises, 0 
having been found, shail cease to & 
ist in paying quantities. And 
ever a well is drilled, if oil is f 
the landowner shall have one 
part, and, if gas, he shall have $100 
each year for each well, and that the 
one-sixth of the oil, or $100 B® 
well, shall be in lieu of an annue 
acreage rental, which shall no lot 
ger be paid. There is nothing 
the subject-matter of the con 
to limit the power of the parties © 
enter into such mutual obligatlom 
as they liked. No fraud or ove 
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ct, the lease was made for a nominal consideration of one dol- 
stated no fixed term of duration, the lessee merely covenanting 

delay rental till oil was found in paying quantities or till it sur- 
cl the lease. The lessor refused to receive the fifth annual pay- 
delay rental and fifteen days thereafter brought action to quiet 
he land, in effect an attempt to enforce judicial forfeiture of the 
»r nondevelopment. The court held that there was an implied 


is claimed, and it becomes 
in duty to give the instru- 
e effect intended by the par- 
the time it was executed. 

What, then, was the con- 
It is clear that the funda- 
purpose of both parties was 
loration for oil and gas on 
ises. The whole tenor of 
cract shows that the prospec- 
sefits and profits from gas or 
ce the real considerations 
from the contracting par- 
‘o the landowner the mani- 
lucement was the rents and 
‘s he expected to enjoy if the 
opany should find gas or oil 
ing quantities; to the gas 
‘y the right to exclude others 
ne premises, and the antici- 
rofits in vending the products 
svells it should drill. It will 
‘to believe that the landown- 
ild for the pittance of 50 
per acre per annum have 
gly incumbered his land sit- 
the gas district, and there- 
uced its selling value, by 
rring for an indefinite peri- 
d for speculative purposes, 
ht to enter at the pleasure of 
ntee or his assignee and mine 
derlying gas or oil; or that 
(ld have bargained away his 
‘ts for large gains from the 
1 oil under his land, with the 
dge that the same would be 
ed through wells on other 


premises, and that his profits would 
be limited to the annual acreage 
rent during the process of extrac- 
tion. It is as obvious as if express- 
ed that the real intention of the 
parties was that the gas company 
or its assigns should, with diligence, 
and within a reasonable time, enter 
upon the premises and drill a well, 
and thereby test the existence or 
nonexistence and continuance of the 
fluids in paying quantity. We ju- 
dicially know, as a matter of com- 
mon knowledge, that gas or oil does 
not exist in paying quantities under 
all lands within the recognized dis- 
trict, and that there is no other 
generally acknowledged way than 
putting down a well to determine 
whether or not it does exist. The 
company’s undertaking to pay the 
landowner until, in the judgment of 
the company oil or gas cannot be 
found on the premises, or, having 
been found, has ceased to exist, 
clearly implies an engagement to 
explore and develop the premises. 
* * * ‘The obligation to explore 
is such an essential part of the con- 
tract, though implied, as must be 
treated as a condition, which, if not 
performed within a reasonable time, 
entitled the appellee to claim a for- 
feiture under the agreement that in 
default of complete compliance on 
the part of the second party, or his 
assigns, renders this lease null and 
void.”’ 


forfeiture clause in the lease. Forfeiture was denied in this case, hoy 
ever, because the lessor did not allow the lessee reasonable time with) 


23 In Consumers’ Gas Trust Co. v. 
Ipoyte (ORO altyes ibayely ales fal ING 19y 
477; Consumers’ Gas Trust Co. v. 
Crystal Window Glass Co. (1904) 
6s Imds 1905 70) Ne HB. si6iee "Con- 
sumers’ Gas Trust Co. v. Howard 
(1904) 163 Ind. 170, 71 N. B. 493 
—the lease was practically the same 
as that in Consumers’ Gas Trust Co. 
v. Littler (1904) 162 Ind. 320, 70 
ING SETeoloroe 

In New American Oil & Mining 
Co. v. Troyer (1905) 166 Ind. 402, 
76 N. BE. 253; New American Oil & 
Mining Co. v. Wolff (1906) 166 Ind. 
704, 76 N. E. 255; Logansport & 
W. V. Gas Co. v. Seegar (1905) 165 
Ind. 1, 74 N. E. 500; Logansport & 
Wabash Valley Gas Co. v. Null 
(1305) 386 Ind: App. 503, 76 N. BH. 
125; Puritan’ VOiy ion ve Wivers 
(1907) 39 Ind. App. 695, 80 N. E. 
851—the habendum clause was 
clearly of the no term type, used in 
connection with the drill or pay 
lease or the unless lease, so that 
the lessee could indefinitely post- 
pone development by payment of de- 
lay rental. 

In Hancock vy. Diamond Plate 
Glass Co. (1905) 37 Ind. App. 351, 
75 N. E. 659, the lease was to ter- 


es to be used generally for ma 
turing purposes in Howard cc 
Indiana,’’ or whenever the les 
failed to pay rental reserved 
the lessee agreed to pay a 
rental until a well was drilled. 

24 (1904) 124 Ky. 602, 99 S. W 
668, 30 Ky. Law Rep. 824. 7 
court in this case said: “It wo 
be an unreasonable and harsh inte 
pretation of this contract to I 
that appellant, by the annual 
ment of a nominal sum, might 
twenty years deprive the owner ot 
the land of the profits he might res 
sonably expect to derive from the 
contract if it was performed as con 
templated by the parties and the 
spirit in which it was made. 1 
this construction prevailed, at the 
expiration of the term the gas ane 


the greater profit of other landow2 
ers, and with corresponding loss & 
appellee. ‘Oil leases yield notult 
to the landowner when not wo 
and are an incumbrance on 
land, preventing him from selling 
leasing it to others, although ™ 
costs the lessee nothing except 
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lease was made for a nominal consideration, to continue for 
of twenty years and as long thereafter as oil or gas were ob- 
paying quantities, with a drill or pay and surrender clause pro- 
at the lessee was to drill a well within one year or thereafter 
innual rental of sixteen dollars until a well was drilled or the 
rendered. Here it was possible for the lessee to delay develop- 
the land and hold it for speculative purposes for a period of 
ears. The court held, on the same line of reasoning employed 
wmers’ Gas Trust Co. v. Littler, supra, that the lessor could, 
‘usal to receive further payments of delay rental and demand 
be drilled, forfeit the lease for nondevelopment, if a well was 
=d within a reasonable time thereafter. 
of the legal relations of the parties in Consumers’ Gas Trust 
ittler and Monarch Oil, Gas & Coal Co. v. Richardson, supra, 
the lessees might hold the land indefinitely or for a long period 
without exploration and for purely speculative purposes, by 
tent of a nominal rental, those courts might have been justified 
ng into those leases an implied condition to develop within a 
le time after notice. But where, by the terms of the lease, it 
nt that the lessee cannot hold the lease of the land indefinitely 
n unreasonable length of time, by the payment of rental, it would 
't, the reason for the rule not being present, it should not be ap- 
“hus, where a lease is for a definite term of five years and as 
reafter as oil and gas are produced in paying quantities, the 
in only extend the lease beyond the five-year term by produc- 


ttance paid as rent. The 
rent of mineral, oil, and 


The fluctuating and uncertain char- 
acter and value of this class of prop- 


‘§ is too expensive for the 
ar himself to undertake, 
iires skill and capital ordi- 
-yond the reach of the own- 
soil. So that, in order that 
sources may be developed 
rofit realized therefrom, it 
sary that the privileges be 
to persons who are engaged 
isiness of exploring and de- 
oil, gas, and mineral fields. 


Or & Gas—26 


erty renders it necessary for the 
protection of the lessor that the 
properties leased should be devel- 
oped as speedily as possible, and the 
lessee will not be permitted to hold 
the land for speculative or other 
purposes an unreasonable length of 
time for a mere nominal rent, when 
a royalty on the product is the chief 
object for the execution of the 
lease.” 
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25 Western Pennsylvania Gas Co. 
v. George (1894) 161 Pa. 47, 28 A. 
1004; American Window Glass Co. 
v. Williams (1903) 30 Ind. App. 
685, 66 N. E. 912; Indiana Natural 
Gas & Oil Co. v. Grainger (1904) 
so Ind. App. 69, 70) INe He sid) 
American Window Glass Co. vy. In- 
diana Natural Gas & Oil Co. (1906) 
37 Ind. App. 439, 76 N. EB. 1006; 
Bettman v. Harness (1896) 42 W. 
Wale “aa, 20) 9.) Ee 2 oom ene EUeePAts 
566. 

26 The rule was applied in Indi- 
ana in Consumers’ Gas Trust Co. v. 
Worth (1904) 163 Ind. 141, 71 N. 
BH. 489, and LaFayette Gas Co. v. 
Kelsay (1905) 164 Ind. 5638, 74 N. 
E. 7, where the definite term of the 
lease was for six months, ‘‘and as 
much ionger as oil or gas shall be 
found in sufficient quantity to jus- 
tify marketing the same in the judg- 
ment of the party of the second part, 
or sums agreed to be paid herein 
are paid,’’ also in Indiana Natural 
Gas & Oil Co. v. Beales (1906) 166 
Ind. 684, 76 N. EB. 520, and Ameri- 
can Window Glass Co. vy. Indiana 
Natural Gas & Oil Co. (1906) 37 
Ind. App. 439, 76 N. E. 1006, re- 
gardless of the fact that in a long 
line of decisions it had been held 
that in such cases the lessee could 
not extend the lease beyond the defi- 
nite term by the payment of delay 
rental. 

See, also, Campbell v. Rock Oil 
(Clon (COG (CE INA aay enirgs aleiy70) atanil 1a 
ilfsyal- 


30 Ky. Law Rep. 824, has been yo 
peatedly affirmed, applied and 

stated, but in all of such cases 
the term of the leases can be 
mined they are for a short d 
period from two to ten years anda 
long thereafter as oil and ga 
found or obtained in paying 
tities. See Ohio Valley Oil & 
Co. v. Irvin Development Co. (1§ 
184 Ky. 517, 212 S. W. Lidge 
moor v. Combs (1917) 177 & 
740, 198 S. W. 58; Hughes y, Bus 
seyville Oil & Gas Co. (1918) 1§ 


182 Ky. 807, 207 S. Wa 
Hughes v. Parsons (1919) 18 
584, 209 S. W. 853; Plumber 


(1921) 1938 Ky. 315, 235.83 7 
Maverick Oil & Gas Co. v, Howe 
(1922) 193 Ky. 433, 237 Sie 
Young v. Thompson (1922) 194% 
192, 238 S. W. 387; Bradshaw | 
Hurt (1928) 19:8 Keys. 247 8. y 
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ight be held indefinitely by payment of rental, but refused under 
onditions.*7_ Thus the modern doctrine, as applied in Indiana 
ntucky, has no basis in policy other than the theory that it might 
e profitable to the parties, particularly the landowner, to have the 
sted by the drilling of wells at an early date in the life of the 
But to so construe a lease as to insert into it an implied condition 
- delay in drilling, in square contradiction of the express terms of 
se itself, which provides for delay by the payment of rentals, and 
other reason than that the parties might have made a better con- 
s violative of all settled rules of interpretation and construction 


United Fuel Gas Co. v. 
(1923) 198 Ky. 2838, 248 S. 
L; Reynolds v. White Plains 
as Co. (1923) 199 Ky. 243, 
W. 975; Union Gas & Oil 
Indian-Tex Petroleum Co. 
2199 Ky. 384, 251 S. W. 
Union Gas & Oil Co. v. In- 
x Petroleum Co. (1923) 203 
Bi, 2638 S. W. 1. See, also, 
r, Union Gas & Oil Co. (C. C. 
(2) 281 F. 674, and Miller v. 
iGas & Oil Co. (C. C. A. 1924) 
| We 

Wilson v. Reserve Gas Co. 
Me 78 W. Va. 329, 88 S. H. 
wvhere the lease combined with 
equent agreement had the ef- 
' a no term lease—that is, it 
be continued as long as rent- 
d or until surrendered—the 
apparently held that the lessor 
require development at the 
any rent period upon reason- 
otice to the lessee and that in 
of his failure to drill within 
onable time after notice the 
would cancel the lease upon 
ssor’s application. For this 
g Consumers’ Gas Trust Co. 
ler (1904) 162 Ind. 320, 70 
363, and Monarch Oil, Gas & 
Yo. v. Richardson (1907) 124 


Ky. 602, 99 S. W. 668, 30 Ky. Law 
Rep. 824, were cited as authority. 

In Johnson vy. Armstrong (1918) 
81 W. Va. 399, 94 S. EB. 753, where 
the duration of the lease is not stat- 
ed, but appears to be dependent up- 
on the payment of rentals, the court, 
in applying the holding of Wilson 
v. Reserve Gas Co. (1916) 78 W. 
Va. 329, 88 S. H. 1075, to that case, 
said: ‘‘But, upon principle and au- 
thority, that case unequivocally 
holds as do the cases therein cited, 
not only that a lessee cannot indefi- 
nitely hold contracts of this kind 
without operations to render the 
land valuable by the production of 
minerals which the lease authorizes 
him to mine and market for the 
joint use and benefit of the parties 
thereto, according to its terms and 
covenants, but that if, when notified 
to proceed with developments, he 
negligently fails or refuses to inau- 
gurate within a reasonable time 
thereafter and diligently prosecute 
such drilling operations as may rea- 
sonably be deemed necessary or suf- 
ficient to test the land for these 
products, equity will grant relief by 
cancellation upon application there- 
for by the owner or lessor.” 
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of contracts, and an unjustifiable interference with the Privilege ang 
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power to contract. On these grounds the doctrine has been repudiate 


in Arkansas,?® Illinois,?® Kansas,?® Ohio,’ Oklahoma,®* and Te 


28 Where an oil and mineral lease 
provided five years’ time within 
which to begin prospecting and de- 
veloping, but that on failure to com- 
mence operations within five years 
it might be kept in force for a fur- 
ther period of two years by payment 
of rentals, such provision meant 
that the full period of five years 
was given for the commencement of 
operations and there was no implied 
covenant by lessees to begin opera- 
tions within a reasonable time. 
Grooms v. Minton (1923) 158 Ark. 
448, 250 S. W. 5438. 

29In Poe v. Ulrey (1908) 233 Ill. 
56, 84 N. E. 46, the court said: 
“Counsel for appellants insist that 
there was an implied agreement that 
the lessee would drill wells to rea- 
sonably develop the farm for the 
production of oil and gas, and that 
the lease could be canceled by the 
court and the rights under it forfeit- 
ed for failure to do so, and that the 
lease might be forfeited for a failure 
to drill the well although compen- 
sation was agreed upon. 
ment would have greater force if 
the lease had not contained a pro- 
vision that it could be forfeited for 
a failure to complete a test well on 
the block of leases before the first 
day of May, 1905. That agreement 
would imply an exclusion of other 
grounds of forfeiture and the agree- 
ment for compensation effectually 
excludes a forfeiture not stipulated 
for’ 

30In Rose vy. Lanyon Zine Co. 
(1903) 68 Kan, 2216; 74 PB. 625, 
where the lessee sought to forfeit a 
lease after refusal of tender of reut, 


The argu-. 


any doubt, with utmost indignatj 
against the decision, as an inf 


with reference to their land, an 
minerals beneath its surface, as the 
pleased. In so doing they y 


upon a consideration satisfactory t 
themselves, and as a result of neg 
tiations free from imposition and 
fraud, they must have that 
But having deliberately made ac 
tract of the latter description, t 
have no right to call upon a ¢ 
that it is of the other kind, merel 
because it might seem to be better 
for farmers not to incumber th 
lands with mineral leases, giving 2 
long time for exploration, or be: 
cause generally such leases do con 
template that forfeiture shall fol 
low a failure to explore at once. 

See, also, Ringle v. Quigg (1906 
74 Kan. 581, 87 P. 724, and Skim 
ner v. Ajax Portland Cement 00. 
(1921) 109 Kan. 72, 197 P. 875. 

81In Kachelmacher vy.  Lairé 


32, 33 See notes 32, 33 on followime 
page. 


92 Ohio St. 324, 110 N. E. 
hn. Cas. 1917E, 1117, where 
n of the lease was for ten 
d thereafter as long as oil 
+ was found in paying quan- 
but not to exceed twenty 
i.nd the drilling clause of the 
-ype, the court said: ‘‘In the 
_ this case there is an express 
ion for the payment of rent- 
su of drilling, and the option 
given the lessee to drill or 
tal in accordance with the 
of the contract. Surely the 
aking such provision, which 
out in full in the finding of 
nnot be otherwise construed 
rpreted. The rights of the 
must be determined from 
wn contract. Under the 
expressed terms of the lease, 
lessee does not:drill he may 
ntinue the lease in force by 
nt of the stipulated rental. 
matter being covered by the 
s terms of the written con- 
20 implication can arise in re- 
‘thereto inconsistent with, or 
osition to, such plain provi- 
'€ the written contract. An 
1 covenant can arise only 
shere is no expression on the 

Eastern Oil Co. v. Beatty 
pe7l OKl. 275, 177 P. 104, the 
in discussing situations where- 
courts would imply a condi- 
xr development, said: ‘In yet 
-r class of cases, in which, al- 
1 the lease provided for the 
1 which a well should be com- 
d or completed, and for pay- 
for periodical delays, but 
was no fixed term or limita- 
2yond which development may 
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has apparently been abolished by recent statute in Ken- 


be delayed by such payments, it was 
held that the lessor may refuse such 
payments for delay and demand de- 
velopment within a reasonable time 
thereafter, and terminate the lease 
for failure of the lessee to comply 
therewith. But in no case, so far 
as we are advised, except, perhaps, 
in Indiana, where the lease is for 
a definite term and provided for the 
payment of a stipulated sum for de- 
lay during that term, and that pro- 
vision is still effective, has it been 
held that the lessor can refuse the 
stipulated payments for delay and 
recover damages, or invoke a for- 
feiture for failure to develop upon 
demand. To do so would be viola- 
tive of fundamental principles of 
the law of contracts. It would per- 
mit one party to the contract to 
demand and enforce immediate per- 
formance of that which he has 
agreed may be deferred. The lessor 
suffers no injury in consequence of 
his inability to compel development 
under such circumstances, except 
delay in realizing the agreed royal- 
ties upon the oil and gas produced. 
The oil and gas are still available 
for later operations, and to the de- 
lay he has solemnly assented by his 
contract for a compensation paya- 
ble as stipulated therein.” See, 
also, Southwestern Oil Co. v. Mc- 
Daniel (1918) 71 Okl. 142, 175 P. 
920, and Southwestern Oil Co. v. 
Kersey (1921) 80 Okl. 135, 195 P. 
120. 

33 In Hitson v. Gilman (Tex. Civ. 
App. 1920) 220 S. W. 140, where 
the lessor sought to cancel a lease 
for insufficiency of consideration, 


34 See note on following page. 
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the court uses language on the au- 
thority of Monarch Oil, Gas & Coal 
Co. v. Richardson (1907) 124 Ky. 
602, 99 S. W. 668, 30 Ky. Law Rep. 
824, and Consumers’ Gas Trust Co. 
v. Littler (1904) 162 Ind. 320, 70 
N. E. 363, which strongly indicates 
that, if the question were squarely 
presented, it would fall into line 
with the Indiana and Kentucky cas- 
es. But in Buie v. Porter (Tex. Civ. 
App. 1921) 228 S. W. 999, the court 
said: ‘“‘But we have found no case 
where, as here, a substantial con- 
sideration, not all rentals, has been 
paid, and where, as here, there has 
been a specific promise on part of 
the lessee to either drill or pay 
rentals, and where, as here, the lease 
provides no forfeiture for a failure 
to drill a well within a given peri- 
od, that the court will declare a for- 
feiture of the lease for a failure to 
drill a well before the end of the 
term.’’ And in Link y. State’s Oil 
Corporation (Tex. Civ. App. 1921) 
2249'S. Wi. 698, it *was said: “"The 
second proposition is that a lessee 
cannot, by paying rentals, unduly 
delay the development of the prop- 
erty when in a proven territory, but 
that the payment of rental in lieu 
of development is in the nature of 
a privilege enabling the lessee to 
save the forfeiture when delayed by 
some equitable reason, We think 
it a sufficient answer to the propo- 
sitions to say that the contract does 
not so read. The contract does not 
provide that the right to pay rent- 
als instead of drilling a well is de- 


pendent upon the defendant hg 
a good reason for not drilling; 


life of the contract by beginning th 
drilling of a well, or by paying th 
stipulated rental. Courts, in gop 
struing contracts, cannot write ‘in 
them what the parties to contracts 
have not themselves written thers 
im?” 4 

34 Kentucky Statutes, § 3766b2i 
provides: ‘“‘That all valid, e 
or future contracts and leases 
oil and gas rights upon and 
the lands of this commonw 
wherein by their terms a 
clause is provided in event of fai 
to drill for oil or gas within a gi 
en period, are hereby validated ant 
declared to be, and shall be, cor 
strued by the courts of this ¢ 
monwealth enforcible and bin 
contracts according to the 
thereof between the parties s 
as the rentals therein provide 
be paid or tendered at and as P 
vided by their terms during the pe 
riod of said lease and contract.” 

35 Consumers’ Gas Trust Co. 
Littler (1904) 162 Ind. 320, 70% 
EB. 363; Monarch Oil, Gas & Coal U0 
v. Richardson (1907) 124 Ky. 604 
99 S. W. 668, 80 Ky. Lawes 
824; Wilson v. Reserve Gas US 
(1918) 78 W. Va. 3129, 88 S. 5. 
1075; Johnson y. Armstrong (1918 
81 W. Va. 399, 94S. E. 753. 
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7ill not, however, arbitrarily enforce the forfeiture, so as to do 
~ to the parties. To prevent it here the lessor, as a condition 
it to the exercise of the power of forfeiture, or the bringing of 
) quiet title or cancel the lease, is required to give notice to the 
xat he will no longer receive rentals for delay and give the lessee 


sumers’ Gas Trust Co. v. 
(1904) 162 Ind. 320, 70 N. 
Consumers’ Gas Trust Co. 
al Window Glass Co. (1904) 
BR 190, 70 N. B. 366; Con- 
Gas Trust Co. v. Ink (1904) 
£174, 71 N. BH. 477; Con- 
Gas Trust Co. v. Worth 
6S Ind, £41, 71 N. BH. 489; 
sers’ Gas Trust Co. v. How- 
moat) 168 Ind. 170, 71 N. B. 
wogansport & W. V. Gas Co. 
ar (1905) 165 Ind. 1, 74 N. 
>; New American Oil & Min- 
. v. Troyer (1905) 166 Ind. 
3 N. E. 253; New American 
ining Co. v. Wolff (1906) 
. 704, 76 N. B. 255; Logans- 
W. V. Gas Co. v. Null (1905) 
is App. 508, TE N. BH. 125; 
a Rolling Mill Co. v. Gas Sup- 
Mining Co. (1906) 37 Ind. 
54, 76 N. E. 640; American 
ww Glass Co. v. Indiana Nat- 
as & Oil Co. (1906) 37 Ind. 
-89, 76 N. HB. 1006; Puritan 
vy. Myers (1907) 39 Ind. App. 
10 N. BE. 851; Monarch Oil, 
Joal Co. v. Richardson (1907) 
y. 602, 99 S. W. 668, 30 Ky. 
rep. 824; Warren Oil & Gas 
Gilliam (1919) 182 Ky. 807, 
W. 698; Ohio Valley Oil & 
o. v. Irvin Development Co. 
) 184 Ky. 517, 212 S. W. 110; 
Oil Co. v. Hughes (1920) 187 
86, 219 S. W. 799; McNutt 
litney (1921) 192 Ky. 132, 
_W. 386; Keystone Gas Co. 


sable time within which to drill a well.%¢ 


v. Salisbury (1921) 192 Ky. 643, 
234 S. W. 290; Satterfield v. Gal- 
loway (1921) 192 Ky. 780, 234 S. 
W. 448; Great Western Petroleum 
Corporation v. Samson (1921) 192 
Ky. 814, 234 S. W. 727; Bertram 
Developing Co. v. Tucker (1921) 
191 Ky. 9, 228 S. W. 1027; Maver- 
ick Oil & Gas Co. v. Howell (1922) 
193 Ky. 433, 237 S. W. 40; Young 
y. Thompson (1922) 194 Ky. 192, 
238 S. W. 387; United Fuel Gas Co. 
v. Adams (1923) 198 Ky. 283, 248 
S. W. 841; Union Gas & Oil Co. 
v. Indian-Tex Petroleum Co. (1923) 
903 Ky. 621, 263 S. W. 1; Lyon v. 
Union Gas & Oil-Co. (C. C. A. 1922) 
281 F. 674; Miller v. Union Gas & 
Oil Co. (C. C. A. 1924) 295 F. 27; 
Wilson v. Reserve Gas Co. (1918) 
78 W. Va. 329, 88S. BH. 1075; John- 
son v. Armstrong (1918) 81 W. Va. 
399, 94S. B. 753; Campbell v. Rock 
Oi Co, (C. C. A. Tth Cir. 1907) 161 
ps 

Where a lessor has properly giv- 
en notice to the lessee to develop 
the property under an oil and gas 
lease within a reasonable time, or 
forfeit the lease, the failure to be- 
gin development terminates the 
lease as though it had been aban- 
doned, and it was unnecessary for 
the lessor to bring suit in equity to 
question the validity of the lease, 
so that a lessee under a subsequent 
lease executed after the expiration 
of a reasonable time for develop- 
ment is entitled to the oil and gas 
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as against the prior lessee. Union 
Gas & Oil Co. v. Indian-Tex Petro- 
leum Co. (1923) 199 Ky. 384, 251 
S. W. 1008. 

An oil and gas lease, executed on 
March 29, 1888, provided that the 
lessee or his assigns should have 
the right to operate on the land for 
petroleum, gas, etc., for 12 years, or 
so long after the expiration of such 
term as petroleum, etc., could he 
procured in paying quantities, ‘‘or 
the payments’ provided for are 
mare according to the terms of the 
lease, which required the commence- 
ment of operations within a year, 
“or in lieu thereof for delay” that 
the lessor pay $21.50 per annum in 
advance to a certain specified bank 
for the benefit of the lessee. No 
mining operations were conducted 
under the lease, but yearly payments 
in advance were deposited as pro- 
vided for and until the year ending 
March 28,1901. Held, that the les- 
sor’s grantee, without notifying the 
holder of the leasehold to proceed 
to develop the premises, was not 
entitled to have the lease canceled 
by merely serving a notice on April 
5, 1900, that it had expired. In- 
diana Natural Gas & Oil Co. v. 
Beales (1906) 166 Ind. 684, 76 N. 
E. 520, transferred from Appellate 
Court (1905) 74 N. H. 551. ; 

An oil and gas lease conveyed to 
the lessee all the oil and gas under 
the land, with the exclusive privi- 
lege to enter and drill for the same, 
in consideration of a certain portion 
of the oil produced, and a stated 
annual compensation for gas, if 
found, and in which the lessee ex- 
pressly agreed to drill a well with- 


of, or to thereafter pay $20 qu, 
ly in advance until the well g 


of any subsequent rent period, ter 
minate the lessee’s rights, if he dig 


American Oil & Mining Co. y. Troy 
er (Ind. App. 1905) 74 N. B. di 


tain well rentals in the event @ 
or gas was found, and that, in case 
the wells were not drilled or 
ized, then, on the payment of the 
well rental stipulated, the agree 
ment should continue, and should 
have the same effect as though te 
wells had been drilled and utilized 


e no other provision for ter- 
on, except that if the lessee 
to comply with the lease or 
he payments specified, or to 
xe compensation stipulated, 
consideration of the pay- 
y the lessee to the lessor of 
the release of the lease, the 
of both parties thereunder 
cease. Held, that before any 
tions were made the lessor 
t the right to refuse to ac- 
yments of the well rentals, 
reafter to arbitrarily termi- 
xe lessee’s rights thereunder, 
allowing the lessee a rea- 
> time to explore or develop 
»mises after it had been noti- 
his purpose to decline in fu- 
il payments of well rentals. 
atte Gas Co. v. Kelsay (1905) 
» 568, 74 N. HB. T. 
ase of oil and gas land pro- 
fhat it should commence when 
and terminate when natural 
ased to be used generally for 
acturing purposes in the coun- 
on failure to pay the rent 
on within 60 days after due, 
‘e lessee agreed to pay $100 
ear for each gas well drilled, 
iless he drilled a gas well he 
» pay an annual rent of 50 
ser acre, and if wells were not 
in five years it was to be 
to $1 an acre. Held, that the 
of the parties as to the con- 
ce and termination of the 
vere not the same before and 
-he development of the land 
and gas, and before the de- 
ent the lessor might termi- 
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is received, so that the lessor cannot receive the rent for a year 
en at once bring a suit for forfeiture,37 but must await the termi- 
of such rental period, and then refuse to receive the rentals and 
is demand that a well be drilled.38 


nate the lease by refusing to accept 
the rent for another year on giving 
the lessee reasonable notice, while 
if the lessee took possession and 
drilled a valuable well the lessor 
could not arbitrarily terminate the 
lease by refusing to accept the rent. 
Hancock v. Diamond Plate Glass Co. 
(1905) 37 Ind. App. 351, 75.N. EB. 
659. 

87 Consumers’ Gas Trust Co. v. 
Howard (1904) 163 Ind. 170, 71 N. 
E. 493; Consumers’ Gas Trust Co. 
v. Worth (1904) 163 Ind. 141, 71 
N. E. 489; Consumers’ Gas Trust 
Co. v. Ink (1904) 163 Ind. 174, 71 
N. E. 477; Consumers’ Gas Trust 
Co. v. Littler (1904) 162 Ind. 320, 
mo’ Ne Bh 2633 “Ocala Ol Co: ‘vy. 
Hughes (1920) 187 Ky. 486, 219 S. 
W. 799; Monarch Oil & Gas Co. v. 
Hunt (1921) £98 Ky. 315, 285° S. 
W. 772; jJohnson v. Armstrong 
(1918) 81 W. Va. 399, 94S. B. 753. 

38 Where a gas lease provides for 
the payment of a quarterly rental 
in advance for delay in drilling the 
well, but prescribes no definite time 
within which the well must be con- 
structed,- the lessor may waive in- 
definitely performance by the lessee 
of the implied requirement that the 
well be drilled within a reasonable 
time, and his acceptance of a val- 
uable consideration, as a quarter’s 
rental in advance, for postponement 
of the time of performance, pre- 
cludes him from complaining of the 
delay until the end of the period for 
which payment is accepted. New 
American Oil & Mining Co. v. Troyer 
(1905) 166 Ind. 402, 76 N. B. 253, 
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drilling of a well within a reasonable time, need be in no particu}, 
form; it being only necessary that the lessee have the information 
mere refusal to receive rentals being sufficien 


ticular place, but should be given to the lessee or assignee of the] 
or to some person authorized to represent him for that purpose. 


transferred from Appellate Court 
(1905) 74 N. E. 37, and rehearing 
denied (1906) 166 Ind. 402, 77 N. 
E. 739; New American Oil & Mining 
Co. v.. Wolff (1906) 166 Ind. 704, 76 
N. EB. 255, transferred from Appel- 
late Court (1905) 74 N. EH. 41. 

Where life tenant executed oil 
lease on entire tract, as he had a 
right to do under deeds of the land 
to his children, and refused to ac- 
cept rentals tendered after the date 
that they should have been paid, 
the fact that some of the children, 
owning only part of the land, per- 
mitted the lessee to develop their 
portions, did not estop another child 
from claiming that the lease was 
forfeited. Union Gas & Oil Co. v. 
Indian-Tex Petroleum Co. (1924) 
202 Ky: 236, 259 S: W. 57. 

Where an oil and gas lease gave 
the lessee a right to explore the land 
for oil and gas for a period of twelve 
years, and so long thereafter as oil 
or gas should be produced, and pro- 
vided for the payment of annual 
rentals, the acceptance of an annual 
payment after the expiration of the 
twelve-year period, and the execu- 
tion of a receipt stating that the 
payment continued the lease in form 
for another term, did not extend the 
lease for an additional term of 
twelve years, but did constitute a 
waiver of the right to claim a for- 


re 


t.39 Such notice need no 


thereafter to comply with the ti 
of the lease before forfeiture 
American Window Glass Co. y. J 


in the begirning of the developm 
and the lessee was required to | 
ceed within a reasonable time. 
gansport & W. V. Gas Co. Y. »é& 
gar (1905) 165 Ind. 1, 74 N. 
500. 

40 Great Western Petroleum OOF 
poration v. Samson (1921) 192K 
814, 234 S. W. 727%. 

Conversation wherein lessor of 0” 
lease told employee of bank, where 
rentals were to be deposited, that i 
would not accept the rental that Hae 
been sent there to him, and that 2 
wanted the lessee “to drill,” fm 
ther stating that the reason he fF 
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served upon a resident joint lessee is sufficient, where the other 
rssee is a nonresident.44 A lessor may not give notice during 
for which he has received delay rental,4* and the lessee may not 
- the lessor from giving notice at the end of such period by ten- 
rent in advance of the date due.4* The burden is upon the les- 
an action to cancel the lease, to prove the receipt of the notice. 
t constitutes a reasonable time within which to drill or commence 


the rent was because he 
his lease was out, but that, 
investigating it and finding 
»y had it on it for 10 years, 
t know anything to do but 
, and afterwards taken the 
’ was insufficient as a notice 
lop; the bank being only the 
> or mutual agent agreed on 
which payment of rentals 
ade. Great Western Petrole- 
rporation v, Samson (1921) 
r, 814, 234 8S. W. 727. 

nagan v. Marsh (1907) 105 
24, 32 Ky. Law Rep. 184. 
nsumers’ Gas Trust Co. Vv. 
1904) 163 Ind. 174, 71 N. B. 


ae of forfeiture, given by oil 
.s lessors to their lessee after 
paid the stipulated cash rent 
. of development for a year, 
‘attempted arbitrarily to fixa 
‘able time within which the 
should complete a well or for- 
s lease after receiving it, was 
tual. McNutt v. Whitney 
W192 Ky. 132, 232 S. W. 386. 
5tice that further rentals for 
jon of an oil and gas lease 
ot be received, and that the 
must proceed within a rea- 
e time to develop the premis- 
ust be given by the lessor be- 
1e rent for a further extension 
lease is paid. Satterfield v. 
vay (1921) 192 Ky. 780, 234 
448, 


Where a lessor of oil lands de- 
manded a forfeiture of the lease for 
the lessee’s failure to drill for oil 
at a time when she was not entitled 
to such forfeiture, such demand was 
ineffectual as a notice to the lessee 
to start operations, the claim of for- 
feiture being equivalent to a denial 
of the lessee’s right thereafter to 
enter the premises for the purpose 
of conducting such operations. 
Consumers’ Gas Trust Co. y. Ink 
(1904) 163 Ind. 174, 71 N. BH. 477. 

43 Satterfield v. Galloway (1921) 
192 Ky. 780, 234 S. W. 448. 

44 Uncertain evidence that lessors 
of an oil lease mailed a letter to 
lessee stating that no further rent- 
als would be received held not to 
show that lessors gave notice to les- 
see to develop. Leeper v. Lemon 
G Neele Co. (6: CG. Ac 1928)) 2937. 
967. ’ 

A petition for the cancellation of 
an oil lease, which alleged that on 
March 23d the lessor mailed a no- 
tice to proceed with development by 
May ist, properly addressed to the 
lessee, without any allegation as to 
when the notice was received by the 
lessee, is demurrable for failure to 
show that the notice was received 
in time to give the lessee a reason- 
able opportunity to develop before 
the date specified. Young v. Thomp- 
son (1922) 194 Ky. 192, 238 S. W. 


387. 
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drilling after the receipt of the notice and before the forfeiture py 4 
lessor, or an action to cancel the lease, is a question of fact depende 


45 Swiss Oil Corporation v. Howell 
(L923) SIO! ey, Gis, 2S ues 
1007; Maverick Oil & Gas Co. v. 
Howell (1922) 193 Ky. 4338, 237 5S. 
W. 40. 

A gas lease made February 4, 
19038, provided that the lessee 
should drill a well on the premises 
within six months, or should there- 
after pay for a further delay a quar- 
terly rental until the well was drill- 
ed, provided the lessor accepted such 
payments. The lessee failed to drill 
a: well within six months or within 
two quarterly periods. On May 7, 
1904, notice was served on the les- 
see that the lessor would not accept 
any renewals, and demanded that 
the work be begun and pushed to 
completion. On December 6, 1904, 
the lessor brought suit to quiet ti- 
tle to the land. The lessee offered 
no excuse for delay. Heid, that the 
lessee had reasonable time to comply 
with the lease by drilling wells in 
pursuance thereof, entitling the les- 
sor to its cancellation. Puritan Oil 
Co. v. Myers (1907) 39 Ind. App. 
6915, 80 N. B. 851. 

Even if a notice given before the 
expiration of an extended term of an 
oil lease requiring development is 
sufficient to require development 
within a reasonable time after the 
expiration of that period, the lapse 
of 25 days after such expiration is 
not a reasonable time, and does not 
authorize a cancellation of the 
lease. Swiss Oil Corporation vy. 
Howell (1923) 199 Ky. 763, 251 S. 
W. 1007. 

Where an oil and gas lease had 


on .the leases in the following 


-speculation without bona fide 


payment of a merely nominal yey 
and the lessors in February, afte, 
receiving one year’s rent, gaye y 
tice of refusal to receive any mors 
rent, and requiring development 
within one year, an attempt by 
lessees to begin development 


uary was not within a reaso 
time. Union Gas & Oil Co, yi 
dian-Tex Petroleum Co. (1928) 195 
Ky. 384, 251 S. W. 1008. 9 

Where the lessee of an oil and 
gas lease was holding it purely 


tion to develop, so as not to be & 
titled to the same notice as one in 
tending to develop, a notice requil 
ing development within six mon 
was sufficient, though those mon 
came during the winter season, 
weather conditions made the d 
opment difficult. United Fuel Gas 
Co. v. Adams (1923) 198 Ky. 28% 
248 S. W. 841. 
Where failure to begin drilling 
was not due to inability to obtain 
equipment or to any physical obsta 
cle, and where the holder of te 
lease was engaged in drilling on 0U 
er property and could have obt 
equipment and machinery for 
opment, but did not deem it advis 
able to begin because he consideret 
the lands the least desirable 
where there was no visible prosP 
of development within a reasona 
time, cancellation of the lease 
failure to commence drilling WIE” 
four montis after demand theret 
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a lessee, which attempted to arbitrarily fix a reasonable time 
7hich the lessee should complete a well after receiving, it was 
ectual.#® The burden is upon the lessor to prove that the time 
= receipt of the notice by the lessee and the declaration of for- 
r the bringing of an action to cancel the lease, is a reasonable 
r the circumstances within which the lessee could have com- 


held proper. Maverick Oil 
», V. Howell (1922) 193 Ky. 
S. W. 40. 

, by the acceptance of an 
nnual payment, the owner 
ad waived his right to have 
Yr party drill there for oil 
up to a certain time, and 
xpiration of that time he 
co accept another payment, 
not claim a forfeiture of 
ract 15 days later, since 
not afford notice for a rea- 
time of his intention to do 
sumers’ Gas Trust Co. v. 
11904) 162 Ind. 320, 70 N. 


a gas lease required the 
pay a quarterly rental in 
for delay beyond a stated 
1. drilling a well, and the 
ecepted five quarterly pay- 
* rental without protesting 
slay in drilling the well, his 
1 commencing suit for the 
e of the contract for fail- 
»Oner drill the well only 10 
sr the expiration of the last 
for which rent was paid, 
previously giving notice to 
e and a reasonable time to 
well, was inequitable, and 
t be sustained. New Amer- 
& Mining Co. v. Troyer 
66 Ind. 402, 76 N. B. 253, 
ed from Appellate Court 
14 N. EB. 37, and rehearing 


rilling or have drilled a well.47 


denied (1906) 166 Ind. 402, 77 N. 
E. 739; New American Oil & Min- 
ing Co. v. Wolff (1906) 166 Ind. 
704, 76 N. E. 255, transferred from 
Appellate Court (1905) 74 N. KE. 
41. 

46 McNutt v. Whitney (1921) 192 
Ky, 132;.282)8, W. 386. 

47 Lyon v. Union Gas & Oil Co. 
(C. C. A. 1922) 281 F.-674. 

Where an oil and gas lease fixes 
no time within which development 
shall be commenced, there is an im- 
plied covenant that it shall be with- 
in a reasonable time, and to entitle 
the lessor to forfeiture for failure 
of lessee to begin work after notice 
to do so the burden rests on him 
to show that the notice was reason- 
able, and that it was not reasonably 
complied with. Miller v. Union Gas 
& Oil Co. (C. CP? A. 1924) 295 F. 
a7: ; 

Where lessees under oil and gas 
lease, on receiving notice from the 
lessors that the lessors demanded 
the development of their property 
and would not accept further pay- 
ments extending the terms of the 
lease for the commencement of de- 
velopment, did not attempt to com- 
ply with the demand and made no 
effort to commence the development 
of the property, but insisted that 
they were not required to so do un- 
der the lease, the lessors were not 
required to further delay commence- 
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§ 129. Implied covenant of the lessee to reasonably develop ¢y, 
land after discovery of oil or gas in paying quantities 


COVENANTS FOR THSTING AND DEVELOPMENT 


In many oil and gas leases there is no express covenant obligatin, 


the lessee to continue development after the discovery of oil and gas; 
paying quantities. In other leases the lessee may covenant to do g9 jy 


general terms. 


the premises.** 


ment of action to quiet title to give 
the lessees a reasonable time in 
which to commence drilling, since 
further delay would have been vain 
and useless. Lyon v. Union Gas & 
OU Con (CL CaAG 1922) 28h G4. 

48 Hlk Fork Oil & Gas Co. v. Jen- 
nings (C. C. 1898) 84 F. 839; Hug- 
gins v. Daley (C. C. A. 1900) 99 F. 
606, 48 L. R. A. 820; Allegheny 
Oil Co. v. Snyder (#900) 106 F. 764, 
45 C. C. A. 604; Barnsdall v. Boley 
(Cs Cs UO alalsy By wsals  leceillaie vy, 
(Cheizee (OLS3))) sb 1S ROG (ib (Oh Cl 
A. 866; Logan Natural Gas & 


Fuel Co. v. Great Southern Gas & 


(Onl (eros (LMS) ala IB, GAB}. (al (Or, (Ce 
A. 359; Brewster v. Lanyon Zinc 
Co. (1905) 140 WS 80l, T2NCs Ce. A. 
213; Doddridge County Oil & Gas 
Coy Vv, Smith e(Ce Cy USO lina 
970; People’s Gas Co. v. Dean 
((alsjalaloy = alaley (oy, (6 YANG HG}, ey ae. 
938; Mansfield Gas Co. v. Alexan- 
alee (CUM olalyy Gyre ebelte, alii, alBiss Si We 
837; Mansfield Gas Co. v. Parkhill 


Express stipulations as to the number, time, plac. 
and manner of drilling wells on the premises cannot be wisely mack 
because such matters depend largely upon facts and conditions to fg 
learned in the future. In absence of express stipulation creating a dy 
to proceed with drilling after the discovery of oil and gas in paying 
quantities, the law, to accomplish the manifest intention of the partie 
in leases where the principal consideration is royalties to be paid the 
lessee, implies a duty on the part of the lessee to reasonably develop 
Where the duty for further development is create 


Co. v. Williams (1903) 140 Cal 


(1914) 114 Ark. 419, 169 3Saan 
957; Blair v. Clear Creek Oim 
Gas Co. (1921) 148 Ark. 3Si00gizE 
S. W. 286, 19 A. lL. R: 430m 
lar v. Mauney (1921) 150 Ark. 
234 S. W. 498; Acme Oil & Mi 


681, 74 P. 296; Davis v. Riddle 
(1913) 25 Colo. App. 162; Wisimma 
551; Daughetee vy. Ohio Oil Co 
(1914) 268 Tll. 518; 105 Ni 
Powers v. Bridgeport Oil Co. (1 
238 Ill, 397, 87 N. Ee 38a 
bury v. Ohio & Ind. Consol. Natura 
& Illuminating Gas Co. (1903) 1 
Ind. 9, 67 N. BH. 259, 620i 

895; 


P. 47, 34 L. R. A. (N. Si) Se 
ment reversed. on rehearing (1 


A. (N. S.) 47; Day v. Kansas 
Pipe Line Co. (1910) 82 Kan. 
109 P. 186; Wheeland v. Fre 
Gas Co. (1910) 82 Kan. 862, 100% 
187; Culbertson v. Iola Portas 


- Co. (1912) 87 Kan. 529, 
81, Ann. Cas. 1914A, 610; 
vy. Dennis (1918) 102 Kan. 
70 P. 1005; Cole v. Butler 
103 Kan. 419, 173 P. 978; 
v. Union Oil Co. of Wichita 
114 Kan. 166, 217 P. 286; 
fev. Kulp (1928) 114 Kan. 
'?7 P. 288; Haggart v. Wheel- 
24) 116 Kan. 702, 229 P. 
insmoor v. Combs (1917) 
,. 740, 198 S. W. 58; Daven- 
Schoenfelt (1921) 191 Ky. 
'9 S. W. 1043; Hails v. John- 
24) 204 Ky. 94, 263 S. W. 
addo Oil & Mining Co. v. 
ers’ Oil Co. (1914) 134 La. 
So. 684; Brown v. Pro- 
Oil Co. (1914) 134 La. 672, 
674; Nabors v. Producers’ 
(1917) 140 La. 985, 74 So. 
jor. A. 1917D, 1115; Prince 
adard Oil Co. of La. (1920) 
b. 283, 84 So. 657; Pipes v. 
((1924) 156 La. .791, 101 So. 
Harris v. Ohio Oil Co. (1897) 
0 St. 118, 48 N. E. 502; Ven- 
Oil & Gas Co. v. Robinson 

(rE Ohio St. 302, 73! IN. Eh 
ie Am. St. Rep. 773, 2 Ann. 
44; Indiana Oil, Gas & De- 
‘ent Co. v. McCrory (1914) 
im £36, 140 P. 610; Black- 
il & Gas Co. v. Whitesides 
ieOkl, 40,174 Po. b73: Ra- 
Dil Co. v. Rainey (1923) 89 
10, 213 P. 882; Pelham Pe- 
n Co. v. North (1920) 78 Okl. 
8 P. 1069; Strange v. Hicks 
78 Okl. 1, 188 P. 347; Don- 
y. Josey Oil Co. (1924) 106 
® 232 P. $21; Koch’s and 
’s Appeal (1880) 93 Pa. 434; 
sht v. Manufacturers’ Natu- 
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-ral terms, the law implies that the lessee will proceed with dili- 
drilling sufficient number of wells to properly develop the land. 


ral Gas Co. (1892) 146 Pa. 185, 23 
A. 164, 28 Am. St. Rep. 790; Brad- 
ford Oil Co. v. Blair (1886) 113 Pa. 
83, 4 A. 218, 57 Am. Rep. 442; 
Kltéppner v. Lemon (1896) 176 Pa. 
502, 35 A. 109; Iams v. Carnegie 
Natural Gas Co. (1899) 194 Pa. 72, 
45 A. 54; Adams v. Stage (1901) 
18 Pa. Super. Ct. 308; Highfield 
Co. v. Kirk (1915) 248 Pa. 19, 93 
A. 815; Stoddard v. Emery (1889) 
128 Pa. 436, 18 A. 339; Petroleum 
Co. v. Coal, Coke & Mfg. Co. (1890) 
$9 Tenn, 2Si, 18 S. W. 6bs J. M. 
Guffey Petroleum Co. v. Oliver (Tex. 
Civ. App. 1904) 79 S. W. 884; J. 
M. Guffey Petroleum Co. vy. Jeff 
Chaison Townsite Co. (1908) 48 
Tex. Civ. App. 555, 107 S. W. 609; 
Grubb v. McAfee (1919) 109 Tex. 
527, 212 S. W. 464, reversing Mc- 
Afee v. Grubb (Tex. Civ. App. 1914) 
164 S. W. 925; Munsey v. Marnet 
Oil & Gas Co. (Tex. Civ. App. 1917) 
199 S. W. 686; Aycock v. Reliance 
© Co... (Tex. Civ. App. 19719) 210 
S. W. 848; Texas Co. v. Curry (Tex. 
Civ. App. 1921) 229 S. W. 643; Ja- 
cobs v. Robinson (Tex. Civ. App. 
1922) 241 S. W. 241; Greenwood 
& Tyrrell v. Helm (Tex. Civ. App. 
L924) 264 S, W. 221; Cox vi. Sin- 
clair Gulf Oil Co. (Tex: Civ. App. 
1924) 265 S. W. 196; Texas & Pa- 
cific Coal & Oil Co. v. Stuard (Tex. 
Civ. App. 1924) 269 S. W. 482; 
Ammons vy. South Penn Oil Co. 
(1900) 47 W. Va. 610, 35 S. BE. 
1004; Parish Fork Oil Co. v. Bridge- 
water Gas Co. (1902) 51 W. Va. 
Hse, 42S: H. 655, 59. BR. A. 566: 
Core v. N. Y. Petroleum Co. (1903) 
52 W. Va. 276, 43 S. BH. 128; Me- 
Graw Oil & Gas Co. v. Kennedy 
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In either case the measure of diligence as to the number, manner, tip, 
and location of wells to be drilled by the lessee is a question tg 
determined by the facts and circumstances of the particular cages 


§ 130. Implied covenant of the lessee to drill protection wells 


Because of the fluidity of oil and gas and the likelihood of the 
being withdrawn from the demised land by the operation of wells 
adjoining lands, the courts uniformly hold that, in absence of an ey 
press covenant of the lease creating a duty in the lessee to drill wel 


offsetting those on adjoining lands from which oil and gas are pr 


duced in paying quantities, the law implies such a duty.5® Such j 


(19109) 65 W. Va. 595, 64 S. BH: 
1027, 28 Li R.A. CN. SS.) 9595 Smith 
v. Root (1910) 66 W. Va. 633, 66 
Sekt. 100/55 S'OPiaee be eAn CINE Se) melaiore 
Hall v. South Penn Oil Co. (1912) 
71 W. Va. 82, 76 S. EH. 124; Grass 
_v. Big Creek Development Co. 
CUS TD) Vo We Viae TS 84 S.0. W505 
L. R. A. 19155, 1057; Jennings v. 
Southern Carbon Co. (1913) 73 W. 
Va. 215, 80) Si Be sess "Carper yw. 
United Fuel Gas Co. (1916) 78 W. 
Wey Conieiearsitisty Joly wally iad, vy an LNs 
171; Stanley v. United Fuel Gas 
Coy CLOMEC)) 7S) Weis tiie SONS. Hr 
344; Steel v. American Oil Develop- 
ment Co. (1917) 80 W. Va. 206, 92 
S. H. 410, L, R. A. 1917H, 975; Jen- 
nings v. Southern Carbon Co. 
(1917) 81 W. Va. 347, 94S. B. 363; 
Peerless Carbon Black Co. v. Gilles- 
pie (1921) 87 W. Va. 441, 105 S. BL 
517; Todd v. Manufacturers’ Light 
& Heat Co. (1922) 90 W. Va. 40, 
110 S. HB. 446; Allen v. Colonial Oil 
Co. (1923) 92 W. Va. 689, 11b < 
E. 842. 

49 See section 134, infra, as to 
what constitutes reasonable  dili- 
gence. 


50 Allegheny Oil Co. v. Snyder 


(1900) 106 F. 764, 45 C. C. A. 604 
writ of certiorari denied in (19( 

181 U. S. 618, 21 S. Ct. 92mm 
Ed. 1030, also in (1902) 187 
639, 23 S. Ct. 841, 47 L. Hd 
Brewster vy. Lanyon Zine Co.’ 


Louisiana (C. C. A. 1923) 290F, 92 
Blair v. Clear Creek Oil & Gas Ce 
(19:21) 148 Ark. 30257 280 


Kan. 367, 108 P. 813, 34 L. BR 
(N. S.) 46; Culbertson vy. Iola Port 
land Cement Co. 


610; Hughes v. Busseyville ( 
Gas Co. (1918) 180 Ky. 545, 2 
S. W. 515; Union Gas & Oil CO. 


502; Coffinberry v. Sun Oil 
(19103) 68 Ohio St. 488) G0 
1069; Ohio Fuel Supply Co. v. 
ling (1920) 101 Ohio St. 106, 121 


; Eastern Oil Co. v. Beat- 
jmuee ORF, 275, E72 P.. 104; 
1 & Development Co. v. Mc- 
L921) 84 Ok]. 184, 201 P. 
nection Oil & Gas Co. v. 
L924) 99 Okl. 14, 225 P. 
leppner v. Lemon (1896) 
b02, 35 A. 109; J. M. Guf- 
oleum Co. v_ Jeff Chaison 
Co. (1908) 48 Tex. Civ. 
5,107 S. W. 609; Texas Co. 
wer (Tex. Civ. App. 1923) 
W. 466; United North & 
il Co. v. Meredith (Tex. Civ. 
#3) 268 S. W. 550; Hall 
Penn Oil Co, (1910) 71 W. 
76 S. B. 124; Jennings v. 
Carbon Co. (4913) 73 W. 
}, 80 S. BH. 368; Carper v. 
Fuel Gas Co. (1916) 78 W. 
Bow. by, 22, T. Re A. LOLTA; 
ranley v. United Fuel Gas Co. 
i78 W. Va. 793, 90S. EH. 344; 
American Oil Development 
17) 80 W. Va. 206, 92S. H. 
ie. A. 19L7H; 975. 
mnings v. Southern Carbon 
ora, the court said: ‘‘As in 
>r contracts, so in this, he 
ssee) must act and perform 
ract so as to subserve the 
purpose and intention of 
-ties. Hence the practical 
4l interpretation of oil and 
ses is that, where the con- 
yes not expressly state what 
> done by the lessee, there 
he legal implication that, if 
er finds one or both of these 
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is not looked upon as an interference with the intention of the 
1s expressed in the lease, but as essential to carry out what the 
ust have intended. The duty to’ drill protection wells is 
regardless of the fact that provisions are made for delay in 
y the payment of a delay rental,®! although a lessee who has 


minerals on a lease operated by him, 
or if either he or other operators 
find them on adjoining lands, he will 
drill as many wells as will afford 
sufficient protection against drain- 
age, and otherwise so develop the 
leased premises as to serve the mu- 
tual benefit of both lessor and lessee. 
The necessity for such interpretation 
is readily apparent when the pecul- 
iar and distinctive characteristics 
of these mineral substances are con- 
sidered—their illusive and migrato- 
ry nature, their disposition to travel 
in the direction of least resistance 
and to find a vent through the most 
readily accessible opening. How far 
they travel to effect escape from the 
pressure under which they are con- 
fined is problematical. No one 
knows or can know, nor is he able 
to approximate it with any reasona- 
ble degree of certainty.” 

51In Carper v. United Fuel Gas 
Co. (1916) 78 W. Va. 433, 89 S. 
Te tT? i. Ri A. TOTA, LT, fie 
court said: ‘‘To say that the lessor 
intended to permit the oil and gas 
in his land to be withdrawn from it 
otherwise than through wells drill- 
ed on it under the lease, and thus 
let it go to other persons, for noth- 
ing, as an incident of his procure- 
ment of a small money rental for 
two, five, or ten years, would be 
inconsistent with reason, and con- 
trary to the legal principles govern- 
ing the relation of landlord and ten- 
ant or licensor and licensee. For 
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accepted delay rental for a certain period of time is not in 
during that period to claim a breach of the implied covenant, the 
ceptance of the delay rental operating as a waiver of the right 


further rental for delay, and demands the lessee to protect the land f 


the rental reserved he is neither sell- 
ing his oil or gas, nor relinquishing 
his ownership thereof, nor consent- 
ing to severance or abstraction 
thereof. He expects it to remain in 
the land until the rental period 
ends, whether it ceases by the drill- 
ing of a well or expiration of the 
term. Nor can it be doubted that 
the lessee contemplated the same 
result. Neither could have intend- 
ed that he should take out the min- 
eral through weils on other lands. 
The words of his lease contemplate 
his extraction of the oil and gas 
through wells to be drilled by him 
on the land, and so emphatically 
deny any such intent on his part. 
The rental is for delay, not destruc- 
tion. If by the negligence or mis- 
feasance of a tenant, the demised 
property is materially injured, he 
is liable for the resultant damages, 
and the landlord may recover the 
amount thereof from him within the 
term, notwithstanding he has paid 
the rent or is bound to pay it. 
* * * Though, strictly speaking, 
the relation of landlord and tenant 
does not obtain between these par- 
ties, the lessee not having discover- 
ed oil or gas on the premises, there 
is a similarity of situation affording 
ground for some sort of relief or 
protection. But, if such ground did 
not exist, some implied provision 
would have to be read into the lease 
to make it effectuate the clear in- 
tent and purposes of the parties. 
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Without it, the lessor would be poy 
erless to protect his property, 
could not drill offset wells with 
violation of his lease, and owing; 
the peculiar qualities of oil ap 
gas, and property rights of adjacep 
owners, he could not prevent ope 
ations on adjoining tracts. Pail 
of the lessee to drill offset wel] 
might result in total loss of the 
subject-matter. Since the 
pays rent only for delay, th 
ing in of an implied provision 
drilling to prevent drainage is n 


general terms, and the rules of 
terpretation permit its destruction 
as a means of carrying out the mé 
ifest intent of the parties, arisilg 
from consideration of the whol 
tract in the light of its subject-me 
ter and purpose.” Hastern Oil ¢ 
v. Beatty (1918) 71 Okl. 275,4 
POs 

52 Carper v. United Fuel Gas © 
(1916) 78 W. Va. 433, 89 S. Hed 
L. R. A. 1917A, 171; Stanley 
United Fuel Gas Co, (1916) 78 ¥ 
Va. 793, 90'S, mi 3e4a Hastern ¢ 
Co. v. Beatty (1918) 71 Okl. 21 
LG e45, sala. 
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, the lessee is in default if he does not drill the required offset 
hin a reasonable time.*2 The implied duty to drill offset wells 
al and not specific. There cannot be a breach unless it is first 
ed that a substantial quantity of oil and gas is being removed 
on adjoining lands, and that failure to drill offset wells would 
to a failure to exercise reasonable diligence under the circum- 


er v. United Fuel Gas Co. 
8 W. Va. 433, 89 S. H. 12, 
SL917A, LVL: Stanley v. 
“uel Gas Co. (1916) 78 W. 
90 S. BE. 344; Bastern Oil 
eatty (1918) 71 Okl. 275, 
04. 
astern Oil Co. v. Beatty 
Ok). 276, 177 PE. 104, the 
id: ‘‘Assuming, without de- 
hat an obligation either in 
re of an implied covenant or 
jed condition to thereafter 
he premises against drain- 
be imposed by making a de- 
ad giving notice as was done 
‘lessors on June 14, 1912, 
t for breach of such obliga- 
e forfeiture or cancellation 
Sase may be decreed, the ob- 
certainly cannot be imposed 
to arise against permitting 
inage at all, however slight, 
ly, there must be actual or 
ied drainage in a substan- 
‘se. * * * No obligation 
and offset wells should be 
L on the lessee which would 


probably result in a loss to him, and 
where the lessor suffers no susbtan- 
tial pecuniary loss for such drain- 
age.’”’ 

Though a lessee, not guilty of 
fraud or bad faith, may be liable 
for failure to exercise reasonable 
diligence in drilling protection wells, 
and though the lease contains no ex- 
press requirement, yet no breach of 
an implied covenant can occur ex- 
cept where the absence of such dili- 
gence on the part of the lessee is 
both certain and substantial, in view 
of the actual circumstances at the 
time, as distinguished from mere ex- 
pectations on the part of lessor and 
conjecture on the part of mining en- 
thusiasts, the expense of explora- 
tion and development and the fact 
that lessee must bear the loss of 
unsuccessful operations, entitled him — 
to proceed with due regard for his 
own interests, as well as those of 
the lessor. Goodwin vy. Standard 
Oil Co. of Louisiana (C. C, A. 1923) 
290 F. 92. 
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An oil and gas lease may, in general terms, expressly state that 4 


lessee is under a duty to market the oil or gas found in the lands 


consideration of the lease; that is, the royalties.5® 


It would t e 


little benefit to the lessor to have express or implied duties on part ¢ 


the lessee to test, develop, and protect the land by the drilling of welj 
if the lessee might cap the wells and refuse to market the product, 
A failure to market oil or gas may result in the creation of rights 


action on part of the lessor upon three different theories. The leas 


55 In Buffalo Valley Oil & Gas Co. 
v. Jones (1907) 75 Kan, 18, 88 P- 
537, the lease provided that the les- 
see “shall diligently market and 
utilize the same, for the joint bene- 
fit of the parites hereto.’’ Gas was 
discovered in paying quantities and 
gas from adjacent lands were mar- 
keted by the lessee. It was held 
that a failure of the lessee to -use 
reasonable diligence in marketing 
the product from the demised lands 
were grounds for cancellation of the 
lease. 

In Pryor Mountain Oil & Gas Co. 
y. Cross (1924) 32 Wyo, 9, 2212 P. 
570, the lease provided that the les- 
see ‘“‘shall market the product with- 
in six months from the date of the 
discovery or at a time. mutually 
agreed upon” by the parties. The 
court said: ‘‘It may be said that, if 
this clause stood alone, and had the 
lessees herein made no effort during 
that time to sell the gas, the lease 
should be canceled for abandonment. 
But that period was not, we think, 
intended as a period of absolute 
limitation, as plainly appears from 
the provision that the gas should be 


marketed within six months or ata 
time mutually agreed upon b 
parties. The last clause clearl 
templates that contingencies 
arise which might make it advisable 
to defer the marketing of the gas 
to a later time.”’ 

56 Brewster v. Lanyon Zine (¢ 
(1905) 140 F. 801, 72 GC. Clam 
Lowther Oil Co. v. Miller-Sibk 
Co. (1903) 53 W. Va. 501, 44 
433, 97 Am. St. Rep. 1027; 
bury v. Ohio & I. Consol. Natural é 
Illuminating Gas Co. (1903) Hf 
Ind. 9, 67 N. H. 259, 62) iim 
895; Beatty-Nickel Oil Co. v.$ 


570; Collins v. Mt. Pleasant Oi 
Gas Co. (1911) 85 Kan. 483, 1 
54, 38 Li R. A. (NM. Sede 


(1910) 81 Kan. 553, 106 P. 408 
L. R. A. (N. 8.) 84; Straneem 
Hicks (1920) 78 Okl. 1, 188 P. 3 
Masterson v, Amarillo Oil Co. GE 
Civ. App. 1923) 253 S. W. 908. 
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for a definite term of years, and to continue thereafter as long 
- gas are produced in paying quantities. Production within the 
term is a condition precedent to the extension of the lease be- 
ch term. ‘Therefore, if the lessee has, within the definite term, 
‘ed oil and gas within the limits of the definite term, but has 
the wells and failed to market the product, the lessor may pro- 
on the theory that the lease came to an end by its own terms 
ond of the definite term.5? In the second place, the lessor may 
_ upon the theory that a failure to market the product after 
is sufficient evidence from which to presume an intent on 
’ the lessee to abandon the premises, and seek cancellation on 
sund.58 Finally, the lessor may seek cancellation or damages for 
of an express or implied duty on the part of the lessee to market 
uct, so that the lessor may realize the consideration for which 
se was made. 
»f these theories are very often confused in a given case. Where 
or proceeds upon the theory that there has been a breach of an 
s or implied covenant to market the product, the question is 
one of fact as to whether the lessee has exercised reasonable dili- 
in his attempt to market the oil or gas under the circumstances 
nditions of the particular situation.6* Where the demised land is 


s section 94. 

‘wther Oil Co. v. Miller-Sib- 
Co. (1903) 53 W. Va. 501, 

3. 438, 97 Am. St. Rep. 1027; 

-Nickel Oil Co. v. Smethers 

, 49 Ind. App. 602, 96 N. E. 


.dbury v. Ohio & I. Consol. 
1 & Illuminating Gas Co. 
» 162 Ind. 9, 67 N. H. 259, 62 
A. 895; Collins v. Mount 
nt Oil & Gas Co. (1911) 85 
83,118 P. 54,38 L. R.A. (N. 
4; Howerton v. Kansas Nat- 
‘as Co. (1910) 81 Kan. 553, 
Bey, 34 L. R. A. (N. S.) 34; 
-e v. Hicks (1920) 78 Okl. 
Peo et, 

-ewster v. Lanyon Zinc Co. 


(1905) 140 F. 801, 72 C. C. A. 213; 
Buffalo Valley Oil & Gas Co. V. 
Jones (1907) 75 Kan. 18, 88 P. 
637. 

“whether or not due diligence has 
been exercised depends upon the 
facts and circumstances of the case. 
The question in this case is wheth- 
er or not the lessee under the facts 
and circumstances of the case ex- 
ercised proper diligence to operate 
the lease, having regard to the in- 
terest of both parties. In this case 


‘the evidence shows that under the 


terms of the lease the lessee had one 
year to complete a well. This was 
done, however in three months, and 
a small quantity of gas was found. 
If the same was to be remunerative 
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situated in what is commonly known as “wild cat” territory, where the 


are no pipe lines or other means to market the oil or gas the courts, 
reluctant to declare that the lessee has been guilty of a breach of impjj 
covenant to market the oil or gas.64 There is a striking difference 
tween the possibilities of marketing gas and oil. A lessee may discoye 
gas in sufficient quantities to market, but be unabie to do so because of 
absence of a pipe line, the only means of transportation, or the press 
in the well may be insufficient to force the gas into a pipe line which; 
fed by wells of greater pressure.®* Oil, on the other hand, may be take, 
from the wells, stored in barrels or tanks to await the coming of pipe 
lines or shipped by rail to many parts of the country. It is usually mu} 


to both parties, other wells must be 
developed to produce sufficient quan- 
tities to justify the building of a 
pipe line. The lessees continued to 
develop other leases in this block of 
leases. Negotiations were had with 
various parties to build a pipe line 
to this field. This was unsuccess- 
ful, owing to the small quantity of 
gas discovered. The lessees, in or- 
der to meet this difficulty, contin- 
ued, while the United States was en- 
gaged in war with Germany, to de- 
velop this block of leases till 30 
wells had been put down at a cost 
to the lessees of $60,000 to $75,000, 
which covered the period of about 
three years. A pipe line was then 
secured, and when the ditches were 
dug and the gas pipe secured and 
hauled to the lease and connections 
with the wells was about to be had, 
the plaintiffs G. C. Strange and wife, 
then entered into a lease with the 
other defendant J. A. Hull, who had 
mever spent any sum whatever in 
the development of the field, and as 
a result this suit was commenced. 
The trial court found that the les- 
sees under the facts and circum- 
stances of this case exercised due 
diligence to market the gas, and in 


ine 


this finding of the trial court we fin 
no error.” Higgins J., in Strange 
Hicks (1920) 78 Okl. 1, 188 P, 34 

What constitutes a _ reason 
time in which gas shall be marketed : 
and what amounts to the exerci 
reasonable diligence in wildcat te 
ritory under all the circumstance 
are questions of fact. Masterson y 
Amarillo Oil Co. (Tex. Civ. J 
1923) 253 S. W. 908. 

61 “‘Nevertheless a court of equit) 
would hesitate to decree the cance! 
lation of a lease, where it is clea 
from the evidence that oil is found 
in paying quantities in ‘‘wildeal 


of the lease, and the failure to 
cure the laying of a pipe line ¥ 
in the term named in the leas 


velopment of the territory to § 
an extent as would justify a 
line company in making this ex 
diture.’”’ Donahue, Circuit Ju 
in Union Gas & Oil Co. yv. Adkil 
(C. C. A, 1922) 278 F. 854.55 

62 Strange v. Hicks (1920) 78 Ok} 
Oe US Sie oaute 
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nortant from the lessor’s standpoint to have the oil actually taken 
land. Royalties on oil are based on a share or the value of a 
the oil actually taken from the wells, but leases usually provide 
arly rental for gas wells. If the land produces oil, and the 
ils to market the lessor gets nothing for his lease. On the other 
the land produces gas and the lessee pays or tenders the gas well 
can make little or no difference to the lessor that the gas is not 


aken from his land.** Therefore, in considering whether or not 
s been a breach of implied covenant to market the product of 


s wells, these differences are given due consideration by the 


mervile v. Apollo Gas Co. (1909) 65 W. Va, 595, 64 S. E. 
207 Pa. 334, 56 A. 876; 1027, 28 L. R. A. (N.S.) 959. See, 
Oil & Gas Co. v. Kennedy also, section 92. 
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CHAPTER 14 


PERFORMANCE AND BREACH OF EXPRESS AND IMPLIED gov; 
NANTS TO TEST, DEVELOP, AND PROTECT THE LAND 
AND MARKET THE PRODUCT 


§ 182. Necessity of a standard performance. 
133. Reasonable time. 
134. Reasonable diligence. 
135. Reasonable diligence in drilling additional and protection wells, 
186. Standards of diligence. 


§ 132. Necessity of a standard performance 


If it were possible for oil and gas leases to state with certainty each 
and every duty to be performed by the lessee in the matter of testing 


matter it is not possible for leases to be so written. A lease may 
pressly prescribe duties in the lessee to drill test wells, drill su 
number of additional wells to fully develop the land, drill s 


product of the wells drilled, or it may not expressly prescribe at 
these duties, in which event they are implied. But in either situat 

the time, manner, and extent of performance is not fixed by the least 
Whenever a duty to perform an act or series of acts is fixed by con 
tract or implication of law, and the time, manner, and extent of pet 
formance is not fixed, the law implies that such act or acts shall be pet 
formed within a reasonable time and with reasonable diligence. Whert 
therefore, oil and gas leases do not state the time, manner, and extent © 
performance of express and implied duties to test, develop, and prote 
the land and market the product, the courts have of necessity tested me 
lessee’s performance by the standards of reasonable time and reasom 
able diligence. 1 
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§ 133. Reasonable time 


»sence of express stipulation as to time, it becomes necessary for 
rt to determine whether or not the acts to be performed by the 
the matters of drilling and protection of the land and marketing 
duct have been performed within a reasonable time. Very often, 
+r, the matter of time is included and given consideration under 
re inclusive term “reasonable diligence.” It is of no value for 
irts to state as a rule of law for general application that a cer- 
is a reasonable one within which to commence or complete a 
ll, drill additional wells, or market the product, for no two situ- 
are the same. Nor is anything to be gained by consulting the 
s to what has been held to be a reasonable or unreasonable time. 
onable time within which to commence or complete a test well, 
e drilling, drill protection wells, or market the product of the 
-illed, is a question of fact for the jury, dependent upon the cir- 
nces of the particular case.1_ The proven or unproven character 
‘land for oil and gas purposes, the depth of the oil and gas sand, 
ata to be penetrated, the conditions of the weather, the availabili- 
water supply, the conditions of labor, the good or bad faith of the 

unavoidable accidents and delays, and many other facts and cir- 
ances, may, perhaps, be properly taken into consideration in de- 
‘ing whether a particular act was or was not undertaken or com- 

within a reasonable time.” 
some of the cases where the courts have considered the question 
easonable time within which to begin or continue operations, the 
has been so long as to have been held to create a presumption of 
onment on the part of the lessee. These cases are not, however, a 


jerican Window Glass Co. v. Mansfield Gas Co. v. Parkhill (1914) 
a Natural Gas Co. (1906) 37 114 Ark. 419, 169 S. W. 957; 
.pp. 439, 76 N. E. 1006; In- Brewster v. Lanyon Zine Co. (1905) 
Natural Gas & Oil Co. v. 140 F. 801, 72 C. C. A. 2135 United 
rd (1910) 45 Ind. App. 613, Fuel Gas Co. v. Adams (1923) 198 
BE. 362. Ky. 283, 248 S. W. 841; Becker v. 
wney v. Gooch (D. C. 1914) Submarine Oil Co. (1921) 55 Cal. 
’ 527; Phillips v. Hamilton App. 698, 204 P. 245. 

) 17 Wyo, 41, 95 P. 846; $ Mills v. Hartz (1908) 77 Kan. 


a a ae. ee. 
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218, 94 P. 142; Alford v. Dennis Law Rep. 184; Kimball Oil Qo 
(1918) 102 Kan. 403, 170 P. 1005; Keeton (1907) 101 S. W. 887, 3 
Cole v. Butler (1918) 103 Kan. Ky. Law Rep. 146; Hodges vy. Brice 
419,173 P. 978; Foster v. Elk Fork (1903) 32 Tex. Civ. App. 358 9% 
Ol V& (Gas (Cos {CUsgois)) SRE esa We 910. ; 
178, 32 C. C. A. 560; Mansfield 4 Pierce v. Texas Pacific Coal § 
Gas Co. v. Parkhill (1914) 114 Oil Co. (Tex. Civ. App. 1920) 225§ 
Ark. 419° 69"Sa We gouws Manstield We dois: 
Gas Co. v. Alexander (1911) 97 5 Puritan Oil Co. v. Myers (190 
Ark. 167, 133 S. W. 837; Logan 39 Ind. App.'695, 80 N. Hivgmme 
Natural Gas & Fuel Co. v. Great Swiss Oil Corporation vy. Howel 
Southern Gas & Oil Co. (1903) 126 (1923) 199 Ky. 763, 251 (Samm 
F. 623, 61 C. C. A. 859; Davis v. 1007; Maverick Oil & Gas Gomm 
Riddle (1913) 25 Colo. App. 162, Howell (1922) 193 Ky. 433, 287 
136 P. 551; J. M. Guffey Petroleum S. W. 40; Union Gas & Oil Co. ¥ 
Co. v. Oliver (Tex. Civ. App. 1904) Indiana-Tex Petroleum Co. (1923 
79 S. W. 884; Emery v. League 199 Ky. 384, 251 S. W. 1008; U 
(1903) 31 Tex. Civ. App. 474, 72 ed Fuel Gas Co. v. Adams (192% 
S. W. 607; Jacobs v. Robinson 198 Ky. 283, 248 S. W. 841; Gol 
(Tex. Civ. App. 1922) 241 S. W. sumers’ Gas Trust Co. v. Littl 
241; Smith v. Carpenter (Tex. Civ. (1904) 162 Ind. 320, 70 N. B. 368 
App. 1924) 257 S. W. 639; Craw- New American Oil & Mining Co. ¥ 
ford v. Ritchey (1897) 43 W. Va. Troyer (1905) 166 Ind. 402, 76N 
252, 27 S. H. 220; Flanagan v. E. 253, 77 N. E. 739. 
Marsh (1907) 105 S. W. 424, 32 Ky. 


ons of a particular case.® 


ster v. Lanyon Zinc Co. 
e2O°R,. SOL, 72 C.-C. A. 2138; 
Valley Oil & Gas Co. vV. 
e907) 76 Kan. 18, 88 P. 
fills v. Hartz (1908) 77 Kan, 
P. 142; Day v. Kansas City 
ne Co. (1910) 82 Kan. 861, 
86; Dolley v. Ragon (1924) 
App. 707, 228 P. 52; Wright 
t (1921) 190 Ky. 683, 228 
17; Hart v. Standard Oil Co. 
146 La. 885,°84 So. 169: 
‘vy. Union Oil Co. of Wichita 
[eL14 Kan, 166; 217 P. 286. 
ee lease required diligent 
ition of work of production, 
here lessee, after drilling a 
‘11, refused for four years to 
cher wells, lessors were enti- 
eancellation, though land had 
ae as oil property, and there 
market for gas in the terri- 
nd though lessee had paid the 
rent for the gas well as re- 
by the lease; the provision 
diligent prosecution of work 
express, and not merely im- 
Prince v. Standard Oil Co. of 
una (1920) 147 La. 283, 84 
te 
re a well must be drilled in 
Inable time so as to comply 
covenznt as to supplying les- 
h free gas, what is reasonable 


REASONABLE DILIGENCE 


§ 134. Reasonable diligence 


actically all cases where lessors have sought damages or cancel- 
f leases for breach of express or implied obligations of lessees to 
n diligence, it has of necessity been decided that the lessees did 
not act with due diligence. But from these cases it is impossible 
truct a comprehensive rule of law for application in others, for 
ter is largely one of fact, dependent upon the circumstances and 


is a question of fact. Indiana Nat- 
ural Gas & Oil Co. v. Ganiard 
(19L0) 45 Ind, App. 618, 91 N. EB. 
362. 

A petition by a lessor of land al- 
leged that in 1890 he leased it for 
five years, and as much longer as 
oil and gas should be found in paying 
quantities, whereby the lessee ob- 
tained exclusive right to oil and gas 
on the premises; that the lease pro- 
vided that one well should be com- 
pleted within one year, which condi- 
tion was complied with and a pay- 
ing well completed; that the lessee 
covenanted that, if the first was a 
paying well, he would drill a suffi- 
cient number of wells to fully de- 
velop the land; that the lessee as- 
signed the lease to defendant, who 
drilled two additional wells in one 
corner of the premises, and two 
wells on one side thereof, all paying 
wells and completed before 1898; 
that the defendant refused to fur- 
ther develop the lands, or test for 
oil or gas, or permit lessor to do so; 
that defendant neglected to protect 
the exterior lines from producing 
oil wells already drilled on adjoin- 
ing lands, and that at least 26 ad- 
ditional wells should be drilled 
thereon; that owing to the migra- 
tory nature of the oil plaintiff had 
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A breach of the duty to exercise reasonable diligence in most ingstay, 


no remedy at law. Held, that the 
petition set out a good cause of ac- 
tion for the cancellation of the lease 
as to the undrilled portion of the 
property. Coffinberry v. Sun Oil 
Co. (1903) 68 Ohio St. 488, 67 N. 
EH. 1069. 

In a suit to annul an oil and gas 
lease on the ground that lessee neg- 
lected to prosecute development 
work as required by the lease, evi- 
dence held to justify a decree for 
plaintiff; time being of the essence 
of such a contract. Hutchinson v. 
Atlas Oil Co. (1921) 148 La. 540, 
87 So. 265. 

Where an oil lease shows on its 
face that the real consideration is 
the prospecting and developing of 
the land with due diligence, and 
it is to remain in force only so long 
as the parties comply with their 
mutual agreements, and no prospect- 
ing is done for a year, the lease 
is void. Hodges v. Brice (1903) 32 
Tex. Civ. App. 358, 74 S: W. 590. 

Evidence held insufficient to show 
that lessee who was required by oil 
and gas lease to begin drilling of 
well within certain period and pros- 
ecute the work with diligence to a 
depth of 2,000 feet if necessary, was 
not prosecuting the work with due 
diligence and in good faith with in- 
tention to sink the well begun by 
him to a depth of 2,000 feet if neces- 
sary. Cockrum yv. Christy (Tex. Civ. 
App. 1920) 223 S. W. 308. 

An oil and gas lease of 19 quarter 
sections held separate leases of each 
quarter section, requiring the sink- 
ing of a well on each to avoid for- 
feiture. Producers’ Oil Co. v. Sny- 
der (Tex. Civ. App, 19116) 19:0) St Ww. 
514, 
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In an action to cancel an oj] ay, 
gas lease on the ground of 
donment, direction of a verdict ¢, 
the lessee held proper; the fa 
the most showing nothing mor 
a lack of diligence in pursuing {p, 
work of development. Pierce 
Texas Pacific Coal & Oil Co, (M, 
Civ. App. 1920) 225 S. W. 193 

Whether drilling operations pp, 
vided for in a lease were prosecute; 
with due diligence was an issue 9 
fact under the evidence showing ; 
well 828 feet had been drilled j 
over two years’ time, and did no 
show failure to use due diligence a: 
a matter of law. Chapman y, Sun 
shine Oil Corporation (Tex. Gj 
App. 1923) 256 S. W. 327. 

Where an oil and gas lease p 
vides that drilling operations shal 
be commenced within six months on 
land within 15 miles of the prope 
ty described, unless a specified ren 
tal is paid, and drilling operati¢ 
are commenced within that time ané 
distance, and are prosecuted wit 
reasonable diligence, it is error l 
render judgment canceling the lease 
unless drilling operations are com 
menced on the premises describes 
in the lease within a specified tim 
after the judgment is ren 
Baughman v. Ault (1924) 115 Kan 
bbs, 223 P. Sib. 

Where an oil and gas lease pr 
vided that the lessee should ‘com: 
mence operations within 90 days 
and drill to a depth of 3,000 feet 
unless oil and gas were found 
paying quantities, and continl 
drilling with due diligence 
completion, it was error to for 
the lease where the evidence as 
closed due diligence by 1esse™ 
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ihe parties had not found oil 
aor completed the well to a 
= 38,000 feet. Keechi Oil & 
v. Smith (1921) 81 Okl. 
me P. 688. 
uit to cancel an oil and gas 
oviding that it should be- 
ill and void if the lessee did 
amence a well within one 
d continue operations with 
gence, evidence held suffi- 
support a finding that the 
ad not prosecuted the drill- 
rations with due diligence. 
-- Munt (1921) 190 Ky. 
3S. W. 27. 
mee held to show that lessee 
> continued with reasonable 
fe the work required under 
ind gas lease, and to go far 
showing that it was aban- 
for lessee’s lack of funds. 
vw. Lawhon (1922) 150 La. 
50. 427. 
mee that lessees began the 
of the leased property with- 
months after the completion 
first well drilled on land ad- 
the lease, and that within 
»nths thereafter the defend- 
mmenced the drilling of oth- 
‘t wells, and that when com- 
the wells produced gas, but 
held with other evidence as 
oroduction on adjoining land, 
» expense of well drilling, and 
tire lack of market for gas, 
show such absence of rea- 
> diligence on the part of les- 
-o drilling protection wells as 
sth certain and substantial, 
3 would warrant cancellation 
lease. Goodwin v. Standard 
of Louisiana (C. C. A. 1923) 
92. 
‘tiff leased land for natural 


sught about through a failure to act or a cessation of operations, 


gas purposes to a company, which 
agreed to pay him a royalty there- 
for if the flow of gas was sufficient- 
ly strong to be utilized off the prem- 
ises. One well was sunk, the flow 
of which enabled the lessee to pay 
the stipulated royalty. The lessee 
then assigned the lease to defend- 
ant. Shortly afterwards the well 
got out of order, and was abandon- 
ed. Held, that neither the lessee 
nor his assignee was under an im- 
plied covenant fully to develop the 
farm for gas for the common benefit 
of the parties to the lease, since, 
from the peculiar nature of gas, the 
effort of the lessee to discharge 
such implied obligation might result 
in the total destruction of the lease- 
hold. MeKnight v. Manufacturers’ 
Natural Gas Co. (1892) 146 Pa. 
185, 23 A. 164, 29 Wkly. Notes Cas. 
261,28 Am. St. Rep. 790. 

In action by lessor in oil and gas 
lease, requiring lessee to commence 
operation within six months from 
date, to cancel the lease because 
operation was not begun in good 
faith or carried out with reasonable 
diligence, the trial court’s judgment 
for the lessee held ‘not against the 


clear weight of the evidence, so that . 


it would not be disturbed. Gon- 
zales v. Cowerd (1920) 78 Okl. 84, 
188 P. 1063. 

Judgment of the trial court hold- 
ing that the lease had not terminat- 
ed, that the lessees had not aban- 
doned it, and that they had not for- 
feited the same for failure to oper- 
ate the lease held not against the 
clear weight of the _ evidence. 
Strange v. Hicks (1920) 78 Okl. 1, 
TSS PL. Jom. 

On bill charging fraudulent fail- 
ure to adequately test and develop 
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although there are a few cases of lack of skill in drilling? Where 
lease expressly provides that a cessation of operations for a particyly 
period gives to the lessor the power to forfeit the lease, the parties hay, 
themselves fixed the measure of diligence expected of the lessee, ayy 


there is no room for implication.® 


plaintiff’s lands for oil and gas and 
to protect them from drainage of 
such minerals through wells operat- 
ed on other lands, evidence held in- 
sufficient to support the allegations. 
Jennings v. Southern Carbon Co. 
(1917) 81 W. Va. 347, 9458. BH. 368. 

In action for damages for lessee’s 
failure to develop oil land, evidence 
held to support finding that lessee 
exercised good faith and discretion 
in concluding that it would not be 
profitable to drill deeper two wells 
sunk on premises or to sink another 
well thereon. Texas & Parific Coal 
& Oil Co. v. Stuard (Tex. Civ. App. 
1924) 269 S. W. 482. 

Evidence held to sustain finding 
that due diligence in operation of 
oil lease had not been exercised. 
Small-Lynch Co. v. Midwest & Gulf 
Co. of Texas Trust Estate (Tex. Civ. 
App. 1924) 269 S. W. 168. 

7 Cox v. Sinclair Gulf Oil Co. (Tex. 
Civ. App. 1924) 265 S. W. 196. 

8 Humble Oil & Refining Co. v. 
Strauss (Tex. Civ. App. 1922) 243 S. 
W. 528. 

A lease of land was made exclu- 
sively for the purpose of producing 
oil. The work of boring for oil 
was to be commenced in 10 days, 
and continued with due diligence 
until successor abandonment; and, 
if lessees failed to get oil in paying 
quantities or ceased to work for 30 
days at any time, the lease was to 
be forfeited and void. Held that, 
if lessees failed to get oil in one 
well, they had a right to put down 
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In absence of express provision jy 


another, and aS many more ag the 
pleased, so long as they worked with 
diligence to success or aba 
ment, and that a cessation of 
for 30 days forfeited the 
Munroe v. Armstrong (1880) 96 Pa 
RO 

Where an oil and gas lease for 
five years provided that, on a ceggg 
tion of operations for 60 days, the 
lease might be forfeited at the 
tion of the lessors, such ces 
will authorize a forfeiture. 
man v. Keller (1914) 55 Ind, App 
448, 104 N. E. 40. 

Where an oil lease provided the 
the lease, the lessee should discon 
tinue for 60 consecutive days, the 
lease would be null and void 
the lessee, after drilling a dry h 
moved his machine away from the 
premises, he thus indicated inte 
tion to abandon the lease, and 
er expiration of 60 days from | 
day on which operations ceas 
it, the lease became void, and 
lessee’s rights terminated; 


a period of thirty days,” held, hal 
lessor was not entitled to forfeit oe 
lessee’s failure to drill additiona 
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~, a cessation of operations may be viewed by the courts as 
presumption of abandonment,® a failure to exercise reasonable 
>, or as an excusable delay,!® dependent upon other conditions 
mstances. After the discovery of oil and gas in paying quan- 
the demised land, a delay in matters of drilling additional wells 
yp the premises, a failure to drill wells offsetting those on ad- 
lands, or a failure to market the product, is looked on by the 


rom the standpoint of reasonable diligence. In such instances 
r of time of delay becomes a minor consideration. 


required by contract, les- 
iwhile piping and marketing 
~ Jack Oil & Development 
eGinnis (1924) 203 Ky. 
; S. W. 262. 
and gas lease on three sep- 
Lets gave the lessee two years 
vhich to drill a well on the 
3, and provided that the time 
re enlarged by the payment 
mual rental from the expira- 
‘the second year until the 
; drilled, and that, if no well 
be drilled on the premises 
‘jive years, the lease should 
Held, that the diligence 
axe lessee was required to ex- 
m development during the 
e years was expressly de- 
1d that a well having been 
on one of the tracts during 
1 year, and the stipulated 
oaid from the end of the 
rear until the well was drill- 
lease was not voidable be- 
ther wells were not drilled 
the five-year period. Brew- 
yanyon Zine Co. (1905) 140 
@o°O, G, Ay 2138. 
action by a lessor to termi- 
oil lease for failure to de- 
iligently, continuously, and 


in good faith as required by the 
lease, requested instruction that a 
compliance by the lessees with the 
lease would be excused by unavoid- 
able delays and accidents held prop- 
erly refused as inapplicable. Dolley 
v. Ragon (1924) 66 Cal. App. 707, 
228 P. 52. 

In an action to terminate an oil 
lease for failure to develop diligent- 
ly and continuously and in good 
faith as required by the lease, which 
prescribed that nothing but substan- 
tial work and continuous operations 
under terms of the lease should be 
considered as a compliance, instruc- 
tions defining diligence held prop- 
erly refused. Id. 

9 See section 162. 

10 Oil and gas lease to remain in 
force for two years, and so long 
as oil and gas was produced in pay- 
ing quantities, for which $4,200 had 
been paid, and under which five 
wells had been drilled, two of which 
were producers, held not terminat- 
ed by cessation of development for 
fifty-six days after two-year period 
during which lessee’s financial af- 
fairs were in course of adjustment. 
Lamb v. Vansyckle (1924) 205 Ky. 
597, 266 S. W. 253. 


ee eee ee 


§ 135. Reasonable diligence in drilling additional and protectig, 
wells 


Whether the lessee’s duties to drill additional and protection well 
created by express provisions of the lease or by implication, they q 
said to be contingent upon the discovery of oil or gas in paying quar 
tities. By this it is meant that before the lessee can be required to dri 
additional wells on the demised land oil or gas must have been disepy. 
ered thereon in paying quantities, or before he can be required to dy 
wells offsetting those on adjoining premises, oil and gas must have be 
discovered on such premises in paying quantities.‘ The term “payin, 
quantities” has two distinct uses in the law of oil and gas, and two djs 
tinct meanings which are not to be confused. Where that phrase j 
used in the habendum clause of an oil and gas lease to state a limitation 
upon which the lease may continue beyond the definite term, it meat 
that oil or gas must be produced in such quantities as to result ig 
profit to the lessee, though a small one, over the cost of actual operatio 
of the wells and the marketing of the product, excluding therefrom th 
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cost of drilling.” But where the term is used in the lease for the pu 


11In Pelham Petroleum Co. v. 
North (1920) 78 Okl. 39, 188 P. 
1069, the court said: ‘‘The only rea- 
sonable construction that can be 
given the language of the drilling 
clause of the lease which obligates 
.the lessee ‘to protect all side lines 
in case oil is found in paying quan- 
tities’ is that the lessee thereby be- 
came obligated to protect the plain- 
tiff’s land from drainage or threat- 
ened drainage by the drilling of off- 
set wells on the lessor’s premises in 
the event oil was found in paying 
quantities on adjacent lands. Ob- 
viously this was the intention of the 
contracting parties, and imposed 
upon the lessee the same obligations 
which the courts universally hold to 
be upon it in absence of an express 
stipulation to that effect.’’ 


12 Young v. Forest Oil Co. (1895 
194 Pa. 248, 45 A. 121; Barbou 
Stedman & Co. v. Tompkins (191 
81 W. Va. 116, 93 S. B. 1038) ie 
A.°1918B, 365; McGraw Oil & @ 
Co. v. Kennedy (1909) 65 e 
595, 64 S. HE. 1027, 28 L. R. AWW 
S.). 959; Lowther Oil Co. y. Mille 
Sibley Oil Co. (1903) 53 W. Vs 
501, 44 S. BE. 433, 97 Am. St. Re 
1027; Hollister v. reril 
(1892) 12 Ohio Cir. Ct. R. (NE 
586; Herrington v. Wood (1892 
6 Ohio Cir. Ct: Ri S2Ge 


(N. S.) 429; Hughes v, Busseyvillé 
Oil & Gas Co. (1918) 180 Ky » 
2083 S. W 515; Enfield v. Woot 
(1923) 198 Ky. 328, 248 S. We 
Reynolds y. White Plains Oil é 
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2xpressly stating.or implying a contingency upon which the 
0 drill additional or protection wells, it means that the produc- 
- be such that an ordinarily prudent person, experienced in the 
of producing oil and gas, would, taking into consideration all 
rrounding facts and circumstances, expect a reasonable profit 
1 over and above the cost of drilling, equipping, and operating 
d the cost of marketing the product.8 

ough a well has been drilled on adjoining premises or on the 
ands, which produces oil or gas in paying quantities, a failure 
ssee to immediately drill offset or additional wells is not a 
sie violation of his duty. The duty is not to prevent any drain- 
ver slight, or to take all of the oil or gas, at whatever cost. 
est of the lessor deserves consideration, but that of the lessee 
be lost sight of. Diligence in drilling and operation are the 
f the lessor, for the principal consideration for his grant of 
ege is realized only through the payment of royalties. If the 
10t protected from drainage, he loses both the present and 
ospect of them. It is likewise to the lessee’s interest to secure 
d gas possible from the land; but, in light of the fact that it 
© pays all of the cost of drilling and takes all the risk, he is 


tkey v. Coffeyville Vitrified 

(1904) 69 Kan. 106, 76 
1Barnsdall v. Boley (C. C. 
‘9 F. 191; Union Gas & 
feAdkins (C. C. A. 1922) 
64; Ardizonne y. Archer 
fr OE. 20, 178 PP. 363: 
v. Junction Oil & Gas Co. 
fe Ol. 220, 182 P. 666; 
‘Petroleum Co. vy. North 
‘meron 39, LSs BP. L069 
". Paraffine Oil Co. (Tex. 
1919) 210 S. W. 851; Tex- 
= Coal & Oil Co. v. Bruce 
-m App. 1921) 233 S. W. 
<as Pacific Coal & Oil Co. 
mn (Tex. Civ. App. 1921) 
7. 688; Masterson v. Am- 


Ort & Gas—28 


arillo Oil Co. (Tex. Civ. App. 1923) 
253 S. W. 908. 

13 Manhattan Oil Co. vy. Carrell 
(1905) 164 Ind. 526, 73 N. B. 1084; 
Osburn vy. Finkelstein (1920) 189 
Ind. 90, 126 N. B. 11; Ohio Fuel 
Supply Co. v. Shilling (1920) 101 
Ohio St. 106, 127 N. BE. 873; Aycock 
v. Paraffine Oil Co. (Tex. Civ. App. 
1919) 210 S. W. 851; Pelham Pe- 
troleum Co. v. North (1920) 78 Okl. 
39, 188 P. 1069; Eastern Oil Co. v. 
Beatty CLILS) T1 ORL 270,177, Pe. 
104- Hart v. Standard Oil ‘Co. 
(1920) 146 La. 885, 84 So. 169; 
Keechi Oil & Gas Co. v. Smith 
(1921). 81 OKI. .266, 198 P. 588; 
Brewster v. Lanyon Zinc Co. (1905) 
140 F. 801, 72 C. C. A. 2438. 


434 


jury in a substantial sense under the actual circumstances of the gag, 
and the burden of proving such injury is upon the lessor. [f the 


wells on adjoining lands a substantial quantity of oil or gas 


drained away, and, finally, that the offset wells, when drilled, can k 


14 Brewster v. Lanyon Zine Co. 
(1905) 140 F. 801, 72 C. C. A. 2438; 
Duff v Bailey (1906) 96 S. W. 577, 
29 Ky. Law Rep. 919; Grass v. Big 
Creek Development Co. (1915) 75 
Myo Wels Tal, 45 SE 18, GOS 10 let, 7G 
1915E, 1057; Steel v. American Oil 
Development Co. (1917) 80 W. Va. 
206,.92'S. WH. 410; Le R.A, 1917; 
975; Ohio Fuel Supply Co. v. Shill- 
ing (1920) 101 Ohio St. 106, 127 
N. E. 873; Allen vy. Colonial Oil Co. 
(1923) 92 W. Va. 689, 115 S. BH. 
842; Hughes vy. Busseyville Oil & 
Gas Co. (1918) 180 Ky. 545, 203 
S. W. 515; Hart v. Standard Oil Co. 
(1920) 146 La. 885, 84 So. 169; 
Eastern Oil Co. v. Beatty (1918) 71 
Okl. 275, 177 P. 104; Goodwin v. 
Standard Oil Co. of Louisiana (C. C. 
AY 119/23) 2910 W925" Blairs. Clear 
Creek Oil & Gas’ Co. (1921) 148 
Ark. 301, 230 S. W. 286, 19 A. L. 
R. 430. 

In Brewster v. Lanyon Zine Co., 


supra, the court said: “No b 
can occur, save where the 


asts. The large expense im 
to the work of exploration an 


lessor. No obligation requires hil 
to carry the operations beyond @ 
point where they will be profitablé 
to him, even if some benefi 
lessor will result from them. 
only to the end that the oil aa 
shall be extracted with bene 
profit to both that reasonabl 
gence is required.”’ — 

15 Union Gas & Oil Co. v. DM& 


Sum, Or & Gas 
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pon the theory that the lessee has not drilled sufficient wells 
all of the oil and gas under the demised lands, then the lessor 
ve that the drilling of additional wells is necessary, and that 
lls may be reasonably expected under all the circumstances to 
able to the lessee over and above all cost of drilling, operating, 


eting of the product.16 


200 Ky. 188, 254 S. W. 205; 
Standard Oil Co. (1920) 
885, 84 So. 169; Becker v. 
e Oil Co. (1921) 55 Cal. 
3, 204 P. 245; Grass v. Big 
evelopment Co, (1915) 75 
9, $4 5. BH. 750, G. R. A. 
_057; Steele v. American Oil 
ent Co. (1917) 80 W. Va. 
ie. 6, 410, b. R. A. LOLTH, 
,sllen v. Colonial Oil Co. 
S2 W. Va. 689, 115 S. H. 
ewster v. Lanyon Zine Co. 
40 F. 801, 72 C. C. A. 243; 
vy. Busseyville Oil & Gas Co. 
180 Ky. 545, 203 S. B. 515; 
Petroleum Co. v. North 
me Ok 29, 288 Ps L069; 
. Kentucky Oil Co. (1923) 
480,.255 S. W. 121. 
astern Oil Co. v. Beatty 
ot Oki. 275, L777 P. Lod, 
he evidence showed that the 
1g premises were not produc- 
' in sufficient quantities to 
paying well, that there was 
£ of drainage, or that the off- 
Is demanded by the lessor 
,roduce oil in paying quanti- 
the lessee, it was held that 
or was not entitled to a can- 
1 of the lease for failure to 
‘ther wells. 


Lessor, suing for lessee’s violation 
of implied covenants in gas lease, on 
issue whether there was productive 
gas of sufficient quantity to warrant 
operations, and whether land was 
drained into wells on adjoining 
lands by lessee’s failure to drill 
wells to protect lessor’s lands, had 
the burden of proving throughout 
entire case, by a preponderance of 
the evidence, the location and pro- 
ductivity of the other wells, the 
transitory nature of gas, the direc- 
tion of its flow, and that gas was 
under leased land in sufficient quan- 
tity to warrant drilling. Ohio Fuel 
Supply Co. v. Shilling (1920) 101 
Ohio St. 106, 127 N. BH. 873. 

16 Allen v. Colonial Oil Co. (1923) 
92 W. Va. 689, 115 S. EB. 848; 
Brewster v. Lanyon Zine Co. (1905) 
140 -F. 801, 72 GC. C. A..2438; Duk 
v. Bailey (1906) 96 S. W. 577, 29 
Ky. Law Rep. 919; Manhattan Oil 
Co. v. Carrell (1905) 164 Ind. 526, 
73 N. E. 1084; Adams v. Stage 
(1901) 18 Pa. Super. Ct. 308; Hast- 
ern Oil Co. v. Beatty (1918) 71 Okl. 
275, 177 P. 104; Indiana Oil, Gas 
& Development Co. v. McCrory 
(1914) 42 Okl. 136, 140 P. 610. 
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§ 136. Standards of diligence 


It is evident, because of the peculiar nature of the subject-n 
that absolute proof cannot be made of many of the above facts. 1j 


matters as these, may be proven by direct evidence from those 
know. On the other hand, it cannot be determined with exactne 


oil and gas, would have acted, he has not been lacking in the diligence 
required of him.!? 


17 Brewster v. Lanyon Zinc Co. (1920) 147 La. 283, 84 So. 651 
(1905) 140 F. 801, 72 C. C. A. 248; Daughetee v. Ohio Oil Co. (1924) 
Hastern Oil Co. v. Beatty (1918) 263 Ill. 518, 105 N. B. 308; T 
71 Okl. 275, 177 P. 104; Donaldson Co. v. Ramsower (Tex. Civ. AD 
vy. Josey Oil Co. (1924) 106 Okl. 1923) 255 S. W. 566; V 
11, 232 P. 821; Indiana Oil, Gas & Finkelstein (1920) 189 Ind. 90, 12 
Development Co. v. McCrory (1914) N. E. 11; Manhattan Oil Co. ¥ 
42 Okl. 136, 140 P. 610; Carder v. Carrell (1905) 164 Ind. 526, 73% 
Blackwell Oil & Gas Co. (1921) 88 E. 1084; J. M. Guffey Petroleum 
Okl. 243, 201 P, 252; Pelham Pe- Co. v. Jeff Chaison Townsite 00 
troleum Co. v. North (1920) 78 (1908) 48 Tex. Civ. App. 555, 107 
Okl. 39, 188 P. 1069; Prince v. S, W. 609; Jennings 'v. Sout 
Standard Oil Co. of Louisiana Carbon Co. (1917) 73 W. Va. 
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ermining whether the actions of a lessee have conformed to this 
_ of diligence, evidence of many surrounding facts and circum- 
become relevant. Among these are the result of exploration 
joining and the demised lands, the nature and extent of the oil 
nether the sand is productive of oil or gas, conditions of market, 
Hrilling wells, the quantity and quality of the oil or gas thus far 
d, and perhaps many other facts and circumstances which might 
2 existence of oil or gas under the lands in paying quantities, the 
od of its being withdrawn, and the necessity of prompt action in 
ifor the interest of both the lessor and the lessee.’® Most of such 
= must necessarily be had from the opinions of experts in the 
; of oil and gas production, and those who are, through knowl- 
‘land formations, enabled to locate oil and gas sands.” 

2 is a difference of opinion among the courts of various juris- 
_as to the weight to be given the judgment of the lessee in the 
of development and protection of the land from drainage. In 
‘risdictions it seems to be settled law that, in absence of fraud or 


.. 8368; Bradford Oil Co. v. (1914) 42 Okl. 147, 140 P. 610; 


L886) 113 Pa. 83, 4 A. 218, 
Rep. 442; Core v. N. Y. 
mm Co, (1903) 52 W. Va. 
S. E. 128; Ammons v. South 
il Co. (1900) 47 W. Va. 610, 
+ 1004; Harris v. Ohio Oil 
597) 57 Ohio St. 118, 48 N. 
_ Grass v. Big Creek Develop- 
19. (1915) 75 W. Va. 719, 
.760, L. R. A. 1915B, 1057; 
. Stephenson (Tex. Civ. App. 
w4S. WwW. LLL. 
io Fuel Supply Co. v. Shilling 
101 Ohio St. 106, 127 N. EB. 
Jrass v. Big Creek Develop- 
Jo. (1915) 75 W. Va. 719, 
7750; L. R. A. 19165, 1057; 
vy. Submarine Oil Co. (1921) 
App. 698, 204 P. 245; Os- 
‘Finkelstein (1920) 189 Ind. 
; N. BE. 11; Indiana Oil, Gas 
relopment Co. v. McCrory 


Texas Co. v. Ramsower (Tex. Civ. 
App. 1923) 255 S. W. 466. 

19 “To determine whether the op- 
erator had arbitrarily quit, where 
prudent men, acting in good faith, 
experienced in the business, would 
proceed, no better evidence could be 
adduced to throw light upon this 
subject than the opinions of experts 
in the business, based upon the ex- 
plorations on the premises and the 
results thereof, and explorations on 
the adjoining premises and the re- 
sults thereof.’ Townsend, C. J., 
in Osburn v. Finkelstein (1920) 
189 Ind. 90, 126 N. E. 11; Humble 
Oil & Refining Co. v. Strauss (Tex. 
Civ. App. 1922) 243 S. W. 528; 
Blair v. Clear Creek Oil & Gas Co. 
(1921) 148 Ark, 301, 230 S. W. 
286,19 A. L. R. 430. 


20In Kellar v. Craig (1903) 126 
HM, 6310) 610. CA 366,, che courE 
said: “It should be observed here 
that, while the covenants of this 
lease to ‘protect the lines’ and to 
‘well develop’ the land are usually 
considered as express agreements, 
still, so far as the matters we are 
considering are concerned, they must 
in effect be treated as implied cove- 
nants would be, for the reason that 
they are so indefinite, and that no 
particular number of wells are re- 
quired to be drilled, nor are any 
special points designated along the 
line, or on the land, at which wells 
are to be drilled. In all leases for 
oil and gas purposes, a covenant to 
‘protect the lines’ of and ‘well de- 
velop’ the land leased is implied by 
law, and so it follows that the gen- 
eral words relating to those matters, 
inserted in the lease under consid- 
eration, really add nothing to the 
obligations assumed by the lessee 
concerning such work. In such leas- 
es, where general covenants of that 
character are found or are implied, 
the lessee or his assignees are per- 
mitted to determine the character 
of the work to be done, and such as- 
certainment by him or them, in the 
absence of fraud, disposes of the 
question.” 

In Colgan v. Forest Oil Co. (1899) 
194 Pa. 284, 45 A. 119, 75 Am. St. 
Rep. 695, where an action was 
brought to force the lessee to drill 
wells offsetting those on other lands 
or surrender the lease, the evidence 
showed that the wells on adjoining 
lands were light producers and paid 
for operation but no proof that they 
ever paid the initial expense of drill- 


long as the lessee is acting in ga 
faith on business judgment, he : 
not bound to take any other par 
but may stand on his own, ] 
man who invests his money and js 
bor in a business does it on th 
confidence he has in being able i 
conduct it in his own way. No cou 
has any power to impose a differen; 
judgment on him, however errong 
ous it may deem his to be. 
right to interfere does not aris 
til it has Been shown clear 


ly, with intent to obtain a disho 
advantage over the other party 
the contract. Nor is the ] 
bound, in case of difference of ; 
ment, to surrender his lease, 
pro tanto, and allow the les 
experiment. Lessees who 
bound themselves by covenant to de 
velop a tract, and have entered and 
produced oil, have a vested 
in the land, which cannot be 
away on any mere difference 
judgment.”’ 

Kleppner v. Lemon (1896) 


an action to force the lessee to 4 
additional wells there was no show 
ing of fraud the court said: 
operator who has assumed the 0» 


ligations of the lease, has put Ils 


d labor into the undertak- 
is now called upon to de- 
hether it will pay to spend 
usands of dollars more in 
nother well to increase the 
on of the tract, is entitled to 
is own judgment. If that 
sed in good faith, a different 
by the lessor, or the experts, 
ourt, or all combined, is of 
quence, and will not author- 
eree interfering with him.” 
nhattan Oil Co. v. Carrell 
164 Ind. 526, 73 N. B. 1084, 
-t said: “It seems very plain 
at the additional wells were 
illed only in the event that 
found in such’ quantity as 
-aken in connection with oth- 
nt conditions, induce ordi- 
prudent persons engaged in 
siness to expect a reasonable 
nm the full sum required to be 
sd in the prosecution of the 
ise. And whether or not oil 
d in paying quantities is fur- 
+e exclusively to be deter- 
by the operator, acting in 
ith and upon his honest judg- 
We do not mean an arbitra- 
rment, or one springing from 
rior purpose to get some un- 

dishonest advantage of the 
‘ner, but a judgment arrived 
acting in good faith upon 
business principles.” To sup- 
is statement the Indiana court 
to Colgan v. Forest Oil Co. 
yung v. Forest Oil Co. (1899) 
y. 248, 45 A. 121, supra. 
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d, the only issue in the controversy between them is the good 
the lessee in the exercise of his judgment. 
s have refused to follow this rule, and have held that neither 
r nor the lessee is the sole arbiter of the extent of the diligence 
ich development of the land shall proceed.** In these jurisdic- 


Courts in other ju- 


See, also, Ammons vy. South Penn 
Oil Co. (1900) 47 W. Va. 610, 35 
S. BE. 1004; Core v. New York Pe- 
troleum Co. (1903) 52 W. Va. 276, 
43 8. BE. 128; Jennings v. Southern 
Carbon Co. (1913) 73 W. Va. 215, 
80 S. E. 368; Grass v. Big Creek 
Development Co. (1915) 75 W. Va. 
719, 84 S. B. 750, L. Rw A. 1915H, 
1057; Steel v. American Oil De- 
velopment Co. (1917) 80 W. Va. 
206, 92 S. BE. 410, L, R. A. 19178, 
975; Jennings v. Southern Carbon 
Co. (1917) 81 W. Va. 347, 94 S. E. 
363; Allen v. Colonial Oil Co. 
(1923) 92 W. Va. 689, 115 S. E. 
848; Osburn vy, Finkelstein (1920) 
189 Ind. 90, 126 N. E. 11; Gilbert 
vy. Bolds (1916) 62 Ind. App. 595, 
113 N. BE. 379; Union Gas & Oil Co. 
v. Diles (1923) 200 Ky. 188, 254 S. 
W. 205. 

21 In Brewster v. Lanyon Zine Co. 
(1905) 140 F. 801, 72 C. C. A. 243, 
the court, after quoting from Kel- 
lar v. Craig (1903) 126 F. 630, 61 
Cc. C. A. 366, and Colgan v. Forest 
Oil Co. (1899) 194 Pa. 234, 45 A. 
119, 75 Am. St. Rep. 695, to the ef- 
fect that the lessee, in absence of 
fraud, is the sole judge as to the 
extent of development, said: ‘“With 
great deference to the able courts 
which have adopted this view, we 
think it is not sound. Im the ab- 
sence of some stipulation to that 
effect, we think an oil and gas leas¢ 
cannot be said to make the lessee 
the arbiter of the extent to which, 
or the diligence with which, the ex- 
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sence of fraud. 


ploration and development shall 
proceed. The operations contem- 
plated, in the event oil and gas are 
found in paying quantities, are not 
to be likened unto a business in 
which one puts property, money, 
and labor exclusively his own, the 
profits and losses in which are of 
concern only to him, and the con- 
duct of which may be according to 
his own judgment, however errone- 
ous it may be. By reason of the 
conditions on which the lease is 
granted the lessor retains at least a 
contingent interest in the oil and 
gas, to the profitable extraction of 
which the operations are directed. 
This interest in the subject of the 
lease, and the fact that the sub- 
stantial consideration for the grant 
lies in the provisions for the pay- 
ment of royalties in kind and in 
money on the oil and gas extract- 
ed, make the extent to which and 
the diligence with which the opera- 
tions are prosecuted of immediate 
concern to the lessor. If they do 
not proceed with reasonable dili- 
gence, and by reason thereof the 
oil and gas are diminished or ex- 
hausted through operation of wells 
on adjoining lands, the lessor los- 
es, not only royalties to which he 
would otherwise be entitled, but 
also his contingent interest in the 
oil and gas which thus passes into 
the control of others. The object 
of the operations being to obtain a 
benefit or profit for both lessor and 
lessee, it seems obvious, in the ab- 
sence of some stipulation to that ef- 
fect, that neither is made the ar- 
biter of the extent to which or the 
diligence with which the operations 


lessee is not guilty of fraud or bag 
faite: 

This view has met with appr 
in Oklahoma, Texas, Illinoi 
Louisiana. See Indiana Oil, 
Development Co. v. McCrory ( 
42 Okl. 136, 140 P. 610; Str 
Vv. Hicks) (1920) 78 @kideue 
347; Paraffine Oil Co. y. 
(1916) 63 Okl. 95, 162 P. 716 
A. Ll. R. 952; Pelham) Perm 
Co, v. North (1920) 78 Okl. 
P. 1069; Carder v. Blackwell 


135; Caddo Oil & Mining Co. ¥ 
Producers’ Oil Co. (1914) 134 La 
701, 64 So. 684; Prince v. Standard 


In Daughetee y. Ohio Oil Co., § | 
pra, the court said: ‘The plaintill 


has acted in gooéd faith, and has 00! 
drained oil from the lessor’s preii- 
ises by means of wells on adja 

lands, he is not liable for a failure 
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1 or bad faith, as used in this connection, seems to be limited to 
cise by the lessee of his judgment in the matter of drilling pro- 
ells, so as to promote his own selfish interests and without re- 
‘those of the lessor. Suppose A and B, adjoining landowners, 
sir respective tracts of land to C for oil and gas purposes, and 
qas drilled wells on each of the tracts and discovered oil or gas 
g quantities; then further suppose that C drills additional wells 
land, so that they will drain the oil and gas from B’s land, and 


nd operate additional wells 
g on his own judgment, he 
it would not be profitable 
to do so; or, differently 
the contention is that the 
in error was the sole judge 
tent to which the premises 
pe developed, and it is only 
| to use good faith in order 
pt itself from damages for 
e to properly develop the 
While the lessee un- 
ly has the right to exercise 
st judgment in respect to 
snt and manner of develop- 
der a lease of this charac- 
1 it will not do to say that 
ermination is final and not 
to investigation or review. 
cermination of the disputed 
as of fact in this case against 
mtiff in error necessarily in- 
. finding that plaintiff in er- 
mot act as an ordinarily pru- 
‘rson engaged in like busi- 
. determining the extent to 
t should develop the prem- 
d operate wells on the de- 
premises. To say that a 
under a lease of the char- 
ivolved here, could drill a 
ll and find that there was a 
le flow of oil, and then ar- 
y refuse to proceed to fur- 
plore and develop, would be 
ird construction of the con- 


tract and lead to results clearly not 
contemplated by the parties.’’ 

In Prince v. Standard Oil Co., su- 
pra, the Louisiana court said: ‘‘The 
defendant argues that, as there is 
no specific stipulation as to the num- 
ber of wells to be drilled, the deter- 
mination of what is a diligent pros- 
ecution of the work of production 
of oil and gas must be committed to 
the judgment of the lessee, whose 
determination, if made honestly and 
in good faith, is conclusive. We 
think the better rule of interpreta- 
tion, in a case where the object of 
the operation is to obtain a benefit 
for both lessor and lessee, is that 
neither, in the absence of an express 
stipulation, is the arbiter of the ex- 
tent of diligence required; both are 
bound by what would be reasonably 
expected of operators of ordinary 
prudence, having regard to the in- 
terests of both.” 
~ Under an implied covenant in oil 
lease to drill offset wells to prevent 
drainage to adjacent wells, such 
wells should be drilled where the 
circumstances are such that reason- 
ably prudent operators would drill 
them, and, in order to recover for 
failure to drill, it is unnecessary to 
prove that the lessee acted fraudu- 
lently. Texas Co. v. Ramsower 
(Tex. Civ. App. 1923) 265 S. W. 
466. 


insist the lessee should be the sole arbiter of the extent of developmer 
It seems anomalous that the law requires one to be diligent, and ther 
makes the one who has such duty the judge of his own diligence. 
is contended that the absence of litigation is ample proof that the 
of the lessee for gain through development of the lands sufficientl 
sures the lessor a full development of the land, even though the 
of development is left solely to the judgment of the lessee.** The 
may work well, but it practically overthrows the doctrine that there is at 
implied duty on the part of the lessee to reasonably develop. As most 
leases are written, the lessees might, under such rule, drill a discoyen 
well which produces in paying quantities and then refuse further devel 
opment. If it could not be shown that the lessee had wells on adjoining 
lands which were draining the lands of the lessor, there could be no 
faith. Perhaps the lessee is wholly honest in his judgment, but mis 
en, yet the production of a major portion of the oil or gas must be de 
layed indefinitely ; that is, until the lease expires through failure of the 
first well drilled to produce in paying quantities. 


22 Kleppner v. Lemon (1896) 176 
Pa. 502, 35 A. 109; Colgan vy. For- 
est Oil Co. (1899) 194 Pa. 234, 45 
Ay a9, 7b) Ane St. svepsogio sJien= ert 
nings v. Southern Carbon Co. 


cannot so collusively drill an oil wet 
as to drain the oil of one of U 


Barnard y. Monongahela Na 
ural Gas Co. (1907) 216 Pa. 362 


(gis) 738 Wi. Vien 2l5, SOlsne. ses: 
Hall v. South Penn Oil Co. (1910) 
fi We Wa. 825 76S. Enza) Ear 
ness v. Hastern Oil Co. (1901) 49 
Wer Wadaie2, oomon He bbe 

Where the same person holds an 
oil lease on two adjoining farms, he 


65 A. 801. 

23 See Grass v. Big Creek DeveloP 
ment Co. (1915) 75 W. Va @ 
849. E. 750, L. R, A. 1915 a1 
also the concurring opinion of F 
fenbarger, J. 
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rther urged in the support of this rule that the provision found 
bendum clause, to the effect that the lease shall continue as long 
| gas are produced in paying quantities, precludes the lessor from 
ing the lessee’s diligence in production, in a case where the les- 
drilled a well which is producing in paying quantities, on the 
that by express words of the lease the lessor has denied himself 
ht to call for production any greater than paying quantities.*4 
s wholly unsound, for by the provision in the habendum 
le parties were only fixing the limits of the term of the lease and 
intention by their use to limit the duties of the lessee in the mat- 
velopment. 


Grass v. Big Creek Develop- the concurring opinion of Poffenbar- 
- (1915) 75 W. Va. 719, 84 ger, J. 
,L. R. A. 1915, 1057, and 


4 
4 
; 
: 
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REMEDIES FOR BREACH OF LESSEE’S EXPRESS AND IMPLipp 


. Waiver of forfeiture by contract. 


REMEDIES FOR BREACH OF COVENANTS 


CHAPTER 15 


COVENANTS 

Self-help. 

Damages. 

Measure of damages. | 

Equitable remedies for breach of the lessee’s implied duties to dril 
additional wells, protect the land from drainage as market the 
product. 

Enforcement of forfeiture in equity. 

Inadequacy of legal remedies as basis of equitable relief, 

Fraud as a basis of equitable relief. 

The variable nature of equitable relief obtainable. 

Notice. 

Enforcement of forfeiture in equity where the covenant to ( rill ad: 
ditional or offset wells is express. 

Lessor’s legal remedies for the failure of the lessee to avill or pay 
delay rental. 

Hnforcement of forfeiture in equity for failure to drill test well or pay 
delay rental. 

Forfeiture for failure to drill or pay under drill or pay lease, 

By whom a forfeiture may be asserted. 
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Mode of perfecting a forfeiture. 

Notice of forfeiture—By whom and to whom given. 

Waiver of forfeiture for failure to drill or pay—In general. 

Waiver or estoppel to enforce a forfeiture by acquiescence in de ay. 

Waiver by acceptance of delay rental. 

Waiver of forfeiture by action for rent. 


Lessor cannot enforce forfeiture for failure to driil or pay where te 
power to do so is not expressly reserved. 

Forfeiture not enforced in equity where breach is due to the faul 
the lessor. 

Remedies of the lessor for failure of the lessee to drill or pay where 
the “unless” drilling clause is used. 

Abandonment. 

Leases terminated by abandonment regardless of the nature of the 
terest created by the lease. 

Abandonment a matter of intention. 

Lessee’s intention to abandon a question of fact. 

What constitutes abandonment. 

Abandonment—Waiver or estoppel. 

Who may assert abandonment. } 

Effect of the termination of a lease by forfeiture or abandonment 
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§ 137. Self-help 


nd legal theory there seems to be no place for the doctrine 
lp as a remedy for breach of the lessee’s express and im- 
es to test and develop the land and protect it from drain- 
py the lease the lessee acquires privileges to drill wells on the 
‘market the product and rights that all others, including the 
ll not do so. It is true that the lessee has duties to exercise 
vileges and that the lessor has rights that he exercise them, 
lure to do so does not change the legal relations created by 

Any drilling by the lessor upon the demised lands is a vio- 
‘the rights of the lessee. In only one case does the doctrine 
lp seem to have been urged. There a lessor drilled a pro- 
ell which proved to be very productive. The lessee then 
an action to recover the well and its product. It was held 
lessee might have control of the well and the value of the 
herefrom after deducting the cost of drilling and equipment 
essor’s royalty. While it may be said the doctrine of self- 
; denied in this case, yet after all the lessor received what 
cted for in the lease and through his own efforts. 


§ 138. Damages 


there has been a breach of an existing duty in the lessee, ex- 
implied, to drill test wells, fully develop the land for oil 
purposes, protect it from drainage, or to market the product, 
ent that ordinarily the lessor may recover in an action of dam- 
the breach. The principal objection to such action is that, 


-yv. Sun Co. (1909) 58 Tex. (1899) 194 Pa. 234, 45 A. 119, 75 

167, L23 S. W. £72. Am. St. Rep. 695; Young v. Forest 
ord Oil Co. v. Blair (1886) Oil Co. (1899) 194 Pa. 243, 45 A. 
$8, 4 A. 218, 57 Am. St. 121; Kleppner v. Lemon (1896) 
: McKnight v. Manufac- 176 Pa. 502, 35 A. 109; Ammons v. 
atural Gas Co. (1892) 146 South Penn Oil Co. (1900) 47 W. 
23 A. 164, 28 Am. St. Rep. Va. 610, 35 S. E. 1004; Harness v. 
th’s Appeal (1880) 93 Pa. Eastern Oil Co. (1901) 49 W. Va. 
gan v. Forest Oil Co. 232, 38 S. BE. 662; Core v. New 


» @ 
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York Petroleum Co. (1903) 52 W. 
Va. 276, 43 S. H. 128; McGraw Oil 
& Gas Co. v. Kennedy (1909) 65 
Wie Werle OS, ZS IS IDR alO, PAs IbR LY, 
A. (N. 8S.) 959; Allegheny Oil Co. 
v. Snyder (1900) 106 F. 764, 45 C. 
C. A. 604; Kellar’v. Craig (1903) 
1A ING (HBO, Gal (0, (Ch ANS BOGE  IDyYoyols 
dridge County Oil & Gas Co. v. 
Shoat (CC TOR AUS) 7(9) ally die Eye 
Howerton v. Kansas Natural Gas Co. 
(ALBIN) he wena, ies, ING 1B, 40, ait! 
L. R. A. (N. S.) 34, reversed on re- 
hearing in (1910) 82 Kan. 367, 108 
Tee alah, ayZb Wig IRs, A, (ONG SY AGS 1D elay 
v. Kansas City Pipe Line Co. (1910) 
82 Kan. 861,109 P. 186; Wheeland 
v. Fredonia Gas Co. (1910) 82 Kan. 
862, 109 P. 187; Culbertson vy. Iola 
Portland Cement Co. (1912) 87 
Ieeha, (HAG), als) We) ily ANilin, (CAI) 
1914A, 610; Harris v. Ohio Oil Co. 
(L897) ST Ohio St. wis. 28 IN. ie 
502; Blair v. Clear Creek Oil & Gas 


Co. (1921) 148 Ark. 301, 230 8S. W. 


286, 19 A. lh. R. 430, and note; 
Steel v. American Oil Development 
Co, (1917) 80 W. Va. 206, 92 S. B. 
AMINE Ibe lke, NG aha, Wile (nes) sie 
Big Creek Development Co. (1915) 
COT NW Wels Ns SS, 18, WMA Ii, IR 
A. 1915H, 1057; Junction Oil & 
Gas Co. v. Pratt (1924) 99 Okl, 14, 
225 P. 717; Daughetee v. Ohio Oil 
(Oxo) (ale) ASB} UU yaliss, altos) ING, 1De 
308, affirming judgment (1913) 181 
Ill. App. 135; Texas Pacific Coal & 
Oil Co. v. Barker (Tex. Civ. App. 
1923) 252 S. W. 809; Texas Co. v. 


Ramsower (Tex. Civ. App. : 99 
255 S. W. 466. 


238 Tl. 39'7,-87 N, El 3isieaiae 
tee v. Ohio Oil Co. (1914) 
518, 105 N. H. 308; McGraw 
Gas Co. v. Kennedy (1909) 6 
Va. 599, 64 S. E1027, 283m 
(N. S.) 959; Jennings v. Sout 
Carbon Co. (1913) 73 W. Va 
80 S. HE. 368; Blair vy. Clear 
Oil & Gas Co. (1921) 148 Ar 
230 S. W. 286, 19> Ave 
Blackwell Oil & Gas Co. v. W 
sides (1918) 71 Okl. 41, 
573; Junction Oil & Gas 
Pratt (1924) 99 OKI) iam 
717; Howerton v. Kansas Na 
Gas Co. (1910) 82 Kan. 367m 
P83, 34 lL. R. AL (NAS 


809; Texas Co. v. Ramsower | 
Civ. App. 1923) 255 S. W. 466 
also, Duffield v. Rosenzweig (1! 


leased lands within reserved areas 
around buildings. gq 

4 Brewster v. Lanyon Zine ‘ a 
(1905) 140 F. 801, 72 C. C. A. abe 
Doddridge County Oil & Gas © 
Smith (C.-C. 1907) Lb 
Powers vy. Bridgeport Oil Co. (1 


r to establish that he has 


197, 87 N. BE. 381; Jennings 
rn Carbon Co. (1913) 738 
15, 80 S. EB. 368; Blair v. 
eek Oil & Gas Co. (1921) 
301, 230 S. W. 286, 19 A. 
a. 
aughetee v. Ohio Oil Co. 
63 Tll. 518, 105 N. E. 308, 
t said: ‘‘Plaintiff in error 
. that even if a right of ac- 
ts, no recovery can be had 
the damages are uncertain, 
nd speculative. This point 
ved by an exception to the 
of the trial court to hold as 
roposition embodying plain- 
“ror’s view upon this point. 
oubtedly the law that where 
ion or conjecture must be 
to for the purpose of deter- 
hether the injury results 
wrongful act charged or 
er cause, then the law de- 
‘injured party his action for 
s. This is only another way 
mg the familiar rule that 
; must be the proximate re- 
the injury complained of. 
The right of recovery be- 
imed, plaintiff in error can- 
pe liability because the dam- 
: difficult of exact ascertain- 
The nature of the inquiry 
such that it is practically 
syle to ascertain with math- 
lL certainty the exact amount 
nmdant in error’s damages. 
wever, affords no answer to 
of action resulting from the 
of a contract or a duty im- 
yy law. The unliquidated 
3 growing either out of 
of contract or the commis- 
a tort are seldom suscepti- 
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eking his remedy at law if he so elects. The burden is upon 


been damaged. The proof given 


ble of exact measurement. If such 
exactness were required the law of 
damages would be of little practi- 
cal value. The rule is, that while 
the law will not permit witnesses 
to speculate or conjecture as to pos- 
sible or probable damages, still the 
best evidence of which the subject 
will admit is receivable, and this is 
often nothing better than the opin- 
ion of well-informed persons upon 
the subject under investigation.”’ 

In Junction Oil & Gas Co. v. Pratt 
(1924) 99 Okl. 14, 225 P. 717, the 
court said: ‘“‘In the case of Black- 
well Oil Co. v. Whitesides (1918) 
WL Ol, oh, P74 PB. O78, itis said.a 
court of equity has jurisdiction to 
decree a forfeiture of an oil and 
gas lease on account of the breach 
of an implied covenant to diligent- 
ly operate and develop the property, 
when such forfeiture will effectuate 
justice, and the lessor is not limit- 
ed to an action for damages because 
of such breach, where the measure 
thereof is uncertain, vague, and in- 
definite. That clearly shows that he 
can pursue his action for damages 
and under certain conditions can 
sue for a forfeiture.” 

“What is the measure of damages 
recoverable for drainage through 
wells operated by defendants on 
their lands near the plaintiff’s 
boundary line may be difficult of de- 
termination and troublesome to as- 
certain, but that is no bar to relief 
in such cases.” Hart, J., in Blair 
v. Clear Creek Oil & Gas Co. (1921) 
149 Ark. 301,. 230, Si We 256, 19 
AY a. Re 43:0. 

6 Grass v. Big Creek Development 
Co. (1915) 75 W. Va. 719; 84 S. EB. 
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evidence to support it.? 


the duty to drill is in the alternative with the duty to pay an agre 


(TO We ARN, stale al@iyrS tsjaerell 
v. American Oil Development Co. 
(1917) 80 W. Va. 206, 92 S. H. 410, 
oR AL VO 9\7 bs) Dintt Vv. Bailey, 
(1906) 96 S. W. 577, 29 Ky Law 
Rep. 919; Ohio Fuel Supply Co. v. 
Shilling (1920) 101 Ohio St. 106, 
127 N. E. 873; Allen v. Colonial 
Oil (Coy (91238) 92 Wrevid. O.S0.) Lb: 
S. E. 842; Hart v. Standard Oil 
Co. (1920) 146 La. 885, 84 So. 169; 
Eastern Oil Co. v. Beatty (1918) 
Wl OK. 275, 277 Br 104; Goodwin 
v. Standard Oil Co. (C. C. A 1923) 
290 F. 92; Blair v. Clear Creek Oil 
& Gas Co. (1921) 148 Ark. 301, 230 
Ss. W. 286, 29 Al leek. 43/05 On 
sufficiency of evidence see Texas Co. 
v. Ramsower (Tex. Civ. App. 1923) 
255 S. W. 466. 

Because, from the nature of the 
subject-matter, it is impossible to 
allege or to prove with absolute cer- 
tainty that a definite amount of oil 
or gas, or both, has been and is be- 
ing drained from property, a state- 
ment of such facts as would rea- 
sonably lead to the conclusion that 
such was the fact is sufficient to sup- 


Whether the duty of the lessee be ex 
or implied, the best evidence as to the extent of the injury jg yp 
often to be gained from the opinion experts, who are familiar wig} 


Si Cl 
Q 


Oil Co. v. Barker (Tex. Civ. App 
1923) 252 S. W. 809. 

7Humble Oil & Refining Co. y 
Strauss (Tex. Civ. App. 1922) 3 
S. W. 528; Osburn v Finkelsteiz 
(1920) 189 Ind. 90, 126 N. Ew 
Blair v. Clear Creek Oil & Gas 
(1921) 148 Ark. 301, 2308S. ¥ 
19 A. L. R. 430; Howerton vy. 
sas Natural Gas Co. (1910) 82 
367, 108 P. 813, 34 L. R. A ae 
46;  Daughetee vy. Ohio Oi 
(1914) 263) TI. Salter WO seNe E. 
Culbertson v. Iola Portland Cemen 
Co. (1912) 87 Kan. 529, 125) Bie 
Ann. Cas. 1914A, 610. 

8 Grass v. Big Creek Developmell 
Co. (1915) 75 W. Va. 719, 845.2 
750, L. R. A. 19158, 1057; 
v. American Oil. Development 
(1917) 80 W. Va. 206, 92S. ue 
L. R. A. 1917E, 975; Daughet 
Ohio Oil Co. (1914) 2638 Ml. 
105 N. HB. 308; Blair v. Clear © 
Oil & Gas Co. (1921) 148 Ark, ¢ 
230 S. W. 286, 19 A. L. R. 430. 
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; that is, payment of rent.® If rent has not been paid, a re- 
damages is limited to the amount agreed upon in the lease 
ty for the delay. Where the unless drilling clause is 
is no express covenant to drill or pay, and in most juris- 
e courts hold that the express provisions for delay preclude 
sation for forfeiture of the lease for nondevelopment.!! In 
sdictions the courts hold that there is an implied condition to 
wells within a reasonable time after notice, but these hold- 
ot mean that there is a right-duty relation created which 
e lessor to recover damages if the lessee fails to drill within 
ble time.!* They hold merely that the lessor. has the legal 
giving notice, to destroy the lessee’s power to continue his 
; of drilling indefinitely by the payment of delay rental. 
e€ may prevent the termination of the lease by drilling within 
ble time after notice. In other words, the notice places 


e time. He may escape this result by drilling, but is under 
to do so. If he fails to drill, the lessor’s only remedy is to 
e lease.!8 


§ 139. Measure of damages 


ature of the subject-matter is such that it is practically im- 
tto determine with certainty how much a lessor has lost in 
of royalties or rentals by the failure of his lessee to fully 
the premises or drill wells to offset those on adjoining lands. 
culty lies in the proof rather than in the measure of dam- 
it can be shown with reasonable certainty that the land would 
sduced a certain amount of gas or oil, or a certain amount 
an it did produce, had the lessee exercised reasonable dili- 
drilling additional or offset wells, the proper measure of dam- 


action 108. 12 See section 128. 

dland Oil Co. v. Crawford 13 Carper v. United Fuel Gas Co. 
55 Ohio St. 161, 44 N. B. (1916) 78 W. Va. 433, 89 S. E, 12, 
i, KR, A. 62. L. R. A. 1917A, 171. 

section 111. 


Or & GAs—29 


under a liability that his lease be terminated within a . 
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ages is the value of the lessor’s royalty of stich oil or gas a 
time it should have been produced and marketed. This rule has] 
adopted in several jurisdictions in cases where the lessee has fai. 
to drill additional or offset wells.1 


14In Bradford Oil Co. v. Blair 
((alisxet3) alaley jee. Sei, 26 IN, Zales, Dil 
Am. Rep. 442, it was held not to 
be error for the court below to give 
the following instruction as to the 
measure of damages: ‘In case that 
you find that the defendant did not 
use due diligence in operating plain- 
tiff’s premises, you will ascertain as 
well as you can from the evidence 
how much more oil the plaintiff 
ought to have received than he ac- 
tually did receive, and the value of 
it during the times when it should 
have been delivered to the plain- 
tiff; and from this you will deduct 
the cost of producing what he ought 
to have received at the time and un- 
der the circumstances and with ‘the 
appliances then known; and upon 
such balance you will compute the 
interest from the time it ought to 
have been delivered to the plaintiff 
down to the present time.”’ 

It will be noticed that according 
to this rule the lessor is required 
to pay the cost of producing the oil 
which the lessee had agreed to de- 
liver free. In this respect the charge 
is certainly erroneous. 

In Daughetee v. Ohio Oil Co. 
(1909) 151 Ill. App. 102, where the 
action was for damages for breach 
of implied covenant to develop the 
premises and market the product, 
the court, after reviewing the evi- 
dence, said: 

“The foregoing evidence estab- 
lished a prima facie right of recoy- 
ery, and it was not error to refuse 
to direct a verdict for the defend- 
ant. Upon the question as to the 
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This rule has met with ; 


measure cf damages, the coy 
substance, instructed, the coup 
in arriving at their verdict th, 
should subtract from the quanijp 
of oil which they found should hays 
been produced from the pre 
during the period from Nove 
10, 1905 (the date of the 
ment of the lease), to May 18, 1997 
(the time of bringing the suit), the 
quantity actually produced 
saved, and allow the plaintiff 
eighth of the value of the differ 
at the market prices during th 
riod in question. U 
correctly stated the rule as te 
measure of damages.” 
The holding of the Apr 
Court was affirmed in Daugh 
Ohio Oil Co. (1914) 2638 Il 528 
105 N. E. 308. | 
-The rule as to the measure ¢ 
damages as laid down in Daughetee 
vy. Ohio Oil Co., supra, was ap 
and applied in Junction Oil 
Co. v. Pratt (1924) 99 Okl. 14,22 
P, 717, where the action wai 
damages for failure to drill ofise 
wells. 
In Blair v. Clear Creek Oil & 
Co. (1921) 148 Ark. 301, 230 
286,19 A. L. R. 430, the court: 
“Hence, under the evidence 
closed by the record, the measul 
of damages in the present case 
be the amount of royalty tha 
lessors should receive from 
quantity of gas which has be 
may thereafter be proved to 
been drawn from the leased pre 
ises.”’ e. 
In Culbertson y. Iola Portland © 


Sum.Or & Gas 
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, however, in West Virginia, where the action is for dam- 
failure to drill sufficient wells to properly drain the prem- 
question of drainage through wells on adjacent lands being 

5 The objection is that the damages are assessed for a fail- 

sroduce with diligence, therefore if the lessee is given the 


of the property.® 


. (1912) 87 Kan. 529, 125 
nn, Cas. 1914A, 610, where 
provided that the lessor 
‘fifty dollars annually for 
5 well on the premises and 
-eighth of the money re- 
or the sale of the gas. The 
Hrilled wells on adjacent 
ad drained the gas from the 

the lessor, using the gas in 
manufacturing plant. In an 
ry the lessor to recover dam- 
* taking the gas it was held 
» lessee was ‘‘entitled to re- 
is share of the gas actually 
-om his land, without regard 
h side of the line the wells 
. which it was taken were 


action for damages for fail- 
drill offset wells under an 
covenant in an oil lease to 
drainage to adjacent wells, 
he case was submitted upon 
issues, it was not necessary 
court to charge on the meas- 
lamages, and it does not fol- 


a royalty share as damages he will receive double damages, 
upon actual production he will again receive, by virtue of the 
, another royalty share. The suggestion by the court as to 
sure of damages is that the lessor recetve the interest on a 
share of the oil that should have been produced. 
by the terms of the lease the lessor is to receive a rental for 
ll producing gas the lessor is only entitled to receive as dam- 
: rental from such number of wells as may be shown by the 
+ to have been necessary for the proper development and pro- 


low from the court’s failure to 
charge that plaintiff was entitled to 
a one-eighth interest that the jury 
in arriving at their verdict did not 
consider plaintiff’s interest as spec- 
ified in the lease which was before 
the jury, particularly where the ver- 
dict was of such an amount as was 
warranted by the evidence. Texas 
Co. v. Ramsower (Tex. Civ. App 
1923) 255 S. W. 466. 

15 Grass v. Big Creek Development 
Go. (C1915) 75 W.. Va. 719, 82'S. 
750, Lb. R. A. 19125H, 1007. 

16 In Howerton v. Kansas Natural 
Gas Co. (1910) 82 Kan. 367, 108 
me, S$i3. 34 LL. B.. A. CNSS:)/ 46, the 
court said: ‘It should be observed 
that this is not a case where royal- 
ties payable in a share of the prod- 
uct are provided for, but is an agree- 
ment to pay $50 per annum for each 
gas well. The measure of damages 
therefore is the sum the plaintiffs 
have lost or may lose by the failure 
of the defendant to complete the 
number of producing wells reason- 
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§ 140. Equitable remedies for breach of the lessee’s implied qy 
to drill additional wells, protect the land from drainage and 
market the product 


In previous sections it has been shown that the courts, because of the 
peculiar nature of oil and gas and the methods used in their deyelgp 
ment and production, have found it necessary, in absence of exp . 
stipulations in the lease providing therefor, to imply duties on the 
-part of the lessee, in the event of discovery of oil and gas in paying 
quantities, to drill sufficient wells to reasonably develop the premise 
protect the land from drainage by drilling offset. wells and to marke 
the product, in order that the lessor may realize the consideration 
‘which the privilege of exploration and development was origi 
granted. If the lessee fails to exercise reasonable diligence u 
the circumstances in the performance of these duties, then the lessor 
is entitled to some remedy for the breach. His legal remedies have 
already been discussed1?7 ‘The relief usually sought in equity is can 
cellation of the lease. The action of a court of equity in granting such 
relief in this class of cases usually hinges upon three proposition 
namely, the reluctance of equity to enforce forfeitures, the adequac 
or inadequacy of legal remedies and fraud in the performance of the 
contract. 


ably necessary to develop the re- of the lease, they have no share it 
sources. of the leased land and to the product of the wells, no con 
protect its lines. When the plaintiff as to the disposition which shal 
shall have received $50 per year for made of the product, and the b 

each well from the time it should to be applied in leases where 
have been drilled, they will have re- lessor is given a royalty are not 
ceived the full compensation agreed tirely applicable here.” 
upon in the lease, Under the terms 17 See section 138. 
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§ 141. Enforcement of forfeiture in equity 


+ it is true that courts of equity will enforce forfeiture of oil 
leases where the condition is expressly stated, the power to 
pressly reserved, the forfeiture legally declared, and nothing 
to be done but remove the cloud from the title,!® it is likewise 
1 principle that courts will not enforce a forfeiture, unless the 
0 do so is expressly stated.’®, Furthermore it is settled that, 
u contract or conveyance does not disclose whether the duties 
|} created import a covenant compensable in damages, or a condi- 
» breach of which terminates the agreement, the courts strongly 
construction importing a covenant.”® Therefore, where the 
of the lessee to drill additional wells for proper development 
nd, to protect the land from drainage and to market the prod- 
wholly implied, and the power to forfeit is reserved for the 
of certain express conditions, or does not specifically mention 
plied duties, it is not at all surprising that many courts refuse 
el the lease for breach of these implied duties at the suit of 


sections 104, 148, 149. 
Am. & Eng. Encyc. of Law 
p. 369; McKnight v. Kreutz 
61 Pa. 232; Blair v. Peck 
1 Penny. (Pa.) 247; Janes 
my O11 Co. (1881) 1 Penny. 
242; Paschall v. Passmore 
15 Pa. 295; Johnson Vv. 
1(1879) 52 Tex. 222; Harris 
Oil Co. (1897) 57 Ohio St. 
3 N. B. 502; Grubb v. Mc- 
£919) 109 Tex. 527, 212 S. 


<ent, Comm. (1896) 147; 2 
imn, Real Property (6th Ed. 
§ 938; 1 Taylor, Landlord 
mant (Sth Ed. 1887) § 278; 
1218; 1 Tiffany, Real Prop- 
920) § 270; Paschall v. Pass- 
1850) 15 Pa. 295; McKnight 
wiz (1866) 51 Pa. 232. 


or. Thus in Harris v. Ohio Oil Co.** where the lessor sought 


21 (1897) 57 Ohio St. 118, 48 N. 
BE. 502. The court in this case said: 

“Tt is strongly urged that it is 
inequitable for the lessee to hold 
onto his lease and stili fail to so 
operate the premises as to produce 
reasonable results, and that he 
should reasonably operate the prem- 
ises or get off and permit his lease 
to be forfeited. The answer is that, 
while there is an implied covenant 
to reasonably operate the premises, 
there is no express or implied cove- 
nant to get off and forfeit his lease 
for the breach of such covenant. 

“The lease in question provides 
for a forfeiture for failure to com- 
ply with the conditions, or to pay 
the cash consideration in the lease 
mentioned, at the time and in the 
manner agreed; but the implied 
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cancellation of the lease for breach of the lessee’s implied duty to q, 
additional wells, the lease contained a clause providing for forfeiture, 


that in absence of fraud a forfeiture would not be enforced by canee 


covenant, to reasonably operate the 
premises, is not mentioned in the 
lease, and is therefore not included 
in the causes of forfeiture. Some 
causes of forfeiture being express- 
ly mentioned, none other can be im- 
plied. McKnight vy. Kreutz (1866) 
ik eh, 233215 

“The remedy for a breach of the 
implied covenant to reasonably op- 
erate the premises is therefore not 
by way of forfeiture of the lease in 
whole or in part, but must be sought 
in a proper action for a breach of 
such covenant. Blair v. Peck 
(AUS) Gl IRehohoay, (Ie, }) Rely ee 

22 But see Coffinberry vy. Sun Oil 
Con (G9038) 6s Ohior Stasis. on eNe 
EH. 1069, where the lease contained 
a general provision to the effect that 
upon the discovery of oil or gas in 
paying quantities the lessee should 
develop the land and protect the 
premises from drainage, but the for- 
feiture clause was applicable only to 
the breach of the covenant to drill 
test wells and the payment of de- 
lay rental. The lessee after discoy- 
ery of oil and gas refused to drill 
wells on other portions of the prem- 
ises, or to protect the lines by drill- 
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ing offset wells. The court hek 
that the lessor was entitled to 
cellation of the lease to such 
tion of the land as the lessee hag 
failed to develop. 
In Poe v. Ulrey (1908) 2381 
56, 84 N. E. 46, Coffinberry y. 
Oil Co., supra, was distingu 
from that case and Harris v. 
Oil Co., supra, on the ground 
the covenant to drill addit 
wells was express; but see Kella 
v. Craig (1903) 126 & 630;70im 
C, A. 366, where an express 


protection wells is treated as an ID 
plied covenant, 
23 (1900) 47 W. Va. 610, 38 
E. 1004. See, also, Harness v. 
ern Oil Co. (1900) 49 W. Va. 
38 S. E. 662; Core v. New Yo 
troleum Co. (1902) 52 W. Va. 
43 S. E. 128; McGraw Oil & 
Co. v. Kennedy (1909) 65 W. 
595, 64 S. H. 1027, 28 Il. Rave 
S.) 959; Hall v. South Penn 
Co. (1910) 71 W. Va. 82, 76 5:8 
124; Peerless Carbon Black Co. ¥ 
Gillespie (1921) 87 W. Va. 441, 10 
RS} 1), {Il FC 
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the lease. Many similar holdings to the same effect are to 
‘in other jurisdictions.** 

surts have been influenced to some extent in their refusal 
~ a cancellation of oil and gas leases for breach of implied 
develop the land and protect it from drainage by the extent 
svelopment already made and the good faith of the lessee in 


-e to drill more wells. ‘Thus where a lessee, after the discov- 


all v. Passmore (1850) 15 
: McKnight v. Kreutz 
,1 Pa, 232; Colgan v. For- 
©. (1899) 194 Pa. 234, 45 
5 Am. St. Rep. 695; Young 
Oil Co. (1899) 194 Pa. 
A. 121; Kellar v. Craig 
_26 F, 630, 61 C. C. A. 366; 
xe County Oil & Gas Co. Vv. 
iG C, 1907) 154 F. 970; 
Huntington Light & Fuel 
04) 33 Ind. App. 1, 70 N. 
Poe v. Ulrey (1908) 233 
4 N. HE. 46; McClendon v. 
verett Co. (1916) 138 La. 
So. 781. 
ssee of oil lands after oil 
eountered in the first well 
ld under obligation implied 
‘to exercise reasonable dili- 
> continue drilling and min- 
rations on the land, but the 
=, which specified as the sole 
sf forfeiture of the lessee’s 
failure to drill a first well 
time, did not make the ob- 
_a condition subsequent, and 
- authorize forfeiture of the 
sr noncompliance. Grubb v. 
(1919) 109 Tex. 527, 2125S. 
L, reversing judgment (Tex. 
pp. 1914) McAfee v. Grubb, 
W. 925. 
-e a mineral lease specifies a 
on of forfeiture, lessor can- 
slare a forfeiture on any oth- 
n a specified ground, and a 
of implied covenant to devel- 


op fully with reasonable diligence, 
will not give the lessor the right to 
forfeiture; his remedy in such case 
not being that of re-entry. Jacobs 
vy. Robinson (Tex. Civ. App. 1922) 
241 S. W. 241. 

Where a lease provided that les- 
see was to have the premises for 
five years, and during continuance 
of actual work or drilling by said 
lessee or his assigns, and for as long 
thereafter as minerals were found 
in paying quantities, and it was 
stipulated that failure to begin and 
complete a well as provided by the 
contract should authorize lessor aft- 
er notice to forfeit the lease, which 
option lessor never exercised, and no 
other express right of forfeiture be- 
ing provided in the contract, none 
could be implied, and lessor was re- 
mitted to the remedies of specific 
performance, damages, or cancella- 
tion for abandonment, and, lessor 
not electing to sue for damages or 
specific performance, only the rem- 
edy of cancellation for abandonment 
remained. Stitz v. National Produc- 
ing & Refining Co. (Tex. Civ. App. 
1922) 247 S. W. 657. 

Breach of an implied covenant in 
oil and gas lease by lessee to use 
reasonable diligence to develop en- 
tire premises does not warrant for- 
feiture of lease at instance of lessor; 
his remedy being for damages. Ste- 
phenson v. Glass (Tex. Civ. App. 
1925) 276 S. W. 1110. 


upon his act of abandonment by which the lease is terminated: 
Where, however, the lessee has drilled and discovered oil or gas in pg 
ing quantities, and claims that he has in good faith drilled sufficien 
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wells to reasonably develop the land and protect it from drainage, q 


though it has been legally determined that he has not acted as a 
sonably diligent man should have acted under the circumstances, | 
courts are reluctant to enforce a forfeiture of the lease on the grour 
that the lessee has acquired a vested interest in the premises wh 
Even if the lessee’s legal interest in the 


equity should not forfeit.”® 


25 See section 162. 

26 See Kellar v. Craig (1903) 126 
KF. 630, 61 C. C. A, 366, where the 
court said: 

“The bill shows that on the 8th 
day of May, 1900, the first paying 
well on said land was completed, 
and it follows that on that day the 
inchoate right theretofore existing 
in the appellees to search for oil 
and gas ripened into a fully vested 
leasehold estate. If by the aban- 
donment, or failure to pay rental, 
a forfeiture had resulted before the 
finding of oil has produced such 
vested right, and the lessor had 
promptly asked the aid of a court 
of equity in removing the cloud 
on his title caused by such forfeit- 
ed lease, his suit would have been 
entertained, and it is more partic- 
ularly to cases of such character 
that our attention has been called 
by counsel for appellant. 


“The grounds of forfeiture relied 
on in this case are for breach 
the lease alleged to have been 
mitted since the vesting of 
leasehold estate, and conce 
them the court below held tha 
uity had no jurisdiction. Afte 


if the lessee, in possession and 
producing oil, fails to fully develo} 
the land, or neglects to prote et its 
lines by drilling other wells, Wé 
think the lessor’s remedy is not 
way of forfeiture of the le 
right to operate under the leas 
an action for damages caused } 
such breaches.”’ 

See, also, Doddridge County OF 
& Gas Co. v. Smith (C. C. 1907) #2 
F. 970; Carr v. Huntington 
& Fuel Co. (1904) 383 Ind. 
©, 70 N. B®. bd2- 
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mes vested to any greater extent by the discovery of oil or 
th is very doubtful, such a holding assumes that a vested es- 
x0t be terminated by the breach of a condition subsequent. If 
itted that the implied duty to drill creates a condition, and 
>r to forfeit is properly reserved, it is hard to see how courts 
7 can consistently refuse relief to the lessor by way of cancel- 
one case because the lessee claims to have acted in good faith, 
he breached the condition, and grant it in another against a les- 


shown. 


oil and gas purposes.** 


ster v. Lanyon Zinc Co. 
ie B, $01, 72-C..C. A, .213; 
il, Gas & Development Co. 
ry (1914) 42 Okl. 136, 140 
Blackwell Oil & Gas Co. v. 
es (1918) 71 Okl. 41, 174 
Strange v. Hicks (1920) 
; 188 P. 347; Pelham Pe- 
[Co. v. North (1920) 78 Okl. 
'P. 1069; Gypsy Oil Co. v. 
14920) 78 Okl. 158, 189 P. 
‘A LL. R. 129; Wapa Oil & 
ment Co. v. McBride (1921) 
184, 201 P. 984; Papoose 
‘'y. Rainey (1923) 89 OkI. 
3 P. 882; Pryor Mountain 
‘as Co. v. Cross (1924) 31 
222 P. 570; Junction Oil 
Yo. v. Pratt (1924) 99 Okl. 
'P. 717; Donaldson v. Josey 
(1924) 106 Okl. 11, 232 P. 
urder v. Blackwell Oil & Gas 
21) 83 OK]. 243, 201 P. 252; 
Valley Oil & Gas Co. v. Jones 
75 Kan. 18, 88 P. 537; Day 
is City Pipe Line Co. (1912) 


makes no pretensions of good faith, but against whom no 
To take care of situations of this sort the lease is 
neeled as to that part of the land which has not been de- 


e jurisdictions it has been held that a lessor is entitled to 
ellation of an oil and gas lease for the breach of the lessee’s 
duties to reasonably develop and protect the demised prem- 
Thus in Brewster v. Lanyon Zinc 


87 Kan. 617, 125 P. 43; Waggoner 
Estate v. Sigler Oil Co. (Tex. Com. 
App. 1926) 284 S. W. 921. 

In Gadbury v. Ohio & Indiana Con- 
solidated Natural & Illuminating 
Gas Co. (1903) 162 Ind. 9, 67 N. 
BH. 259, 62 L. R. A. 895, the court 
said: 

“The duty to develop property up- 
on the discovery of oil and gas in 
paying quantities is not to be re- 
garded as a mere implied covenant, 
but, in a case like this, where prac- 
tically the whole consideration must 
depend upon the implied undertak- 
ing, is to be treated as a condition 
subsequent. 

“Conditions subsequent are not 
ordinarily favored, ‘because,’ as de- 
clared by Professor Kent, ‘they tend 
to destroy estates; and the rigorous 
exaction of them is a species of sum- 
mum jus, and in many cases hardly 
reconcilable with conscience.’ 4 
Kent’s Comm. 129. Accordingly, it 
has been declared in unrestricted 
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Co. #8 it was held that whether a covenant in a lease has the f 


terms that equity will not lend its 
aid to enforce a forfeiture. Where 
there has been a cause of forfeiture, 
followed by an entry upon part of 
the grantor, so that the title has 
been lost, it is not strictly the en- 
forcing of a forfeiture for a court of 
equity to decree a cancellation of 
the instrument. * * ,* But even 
in a case of this kind, where the 
circumstances do not permit an en- 
try, the forfeiture may be in effect 
enforced by suit in equity. Forfei- 
tures are usually against conscience 
and without equity, and it is for 
these reasons that courts of chan- 
cery ordinarily refuse relief in such 
cases, but an exception to this rule 
must exist where it is against equity 
to permit the defendant longer to 
assert his title. * * * The lack 
of any other remedy, and the dan- 
ger that the gas might be withdrawn 
through wells on other lands, makes 
a case of this kind appeal to the 
conscience of the chancellor, and 
calls upon him to enforce the incur- 
red forfeiture by removing the cloud 
from the title.”’ 

red (USS) EO) an EOI (PA (Oh, (in ING 
213. In this case Van Devanter, 
Circuit Judge, said: 

“The covenants of the lessee are 
introduced into the lease by the 
statement that the grant is made 
‘on the following terms,’ and are 
followed by a stipulation that the 
lessee’s failure to comply with ‘any 
of the above conditions’ shall render 
the lease null and void. These pro- 
visions make it plain that it was the 
intention of the parties to make the 
covenants of the lessee conditions 
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But it is insisted that the words 
of the above conditions’ refe 


implied, or, to state it differe, 
that they refer to the mere letter 9 
the preceding stipulations and y 
to their spirit or legal effect, 
so hold would be to declare the leas 
avoidable if the lessee fails to de 
er one-tenth of all the oil produceg 
and saved, or to pay the annual rep 
al for gas used off the premis 
not available if the lessee, 
found oil and gas in paying 
ties, ceases development and p 
duction, at a time when these fi 
are being drawn off throug 
on adjacent lands, and thereby 
ardizes the controlling object oft 
lease. And it would seem t 
so hold might result in the 
being practically without any 
edy for the breach of the cove 
for further development and pr 
duction, inasmuch as specific pe 
formance cannot be had against om 
having an option to terminate 
contract at any time (Rutlan 
ble Co. v. Ripley [1870] 10 1 
339, 359, 19 L. Ed. 955; Southel 
Express Co. v. Railroad Co. [187 
99 U. S. 191, 200, 25 L. Ed. a 
Federal Oil Co. v. Western Oil ¢ 
[1902] 121 F. 674, 57 Cc. C. A. #28 
Rust v. Conrad [1882] 47 Mie 
449, 11 N. W. 265, 41 Am. el 
720), and as the obvious difficul 
establishing the amount of oil 
gas in the demised premises, OT © 
amount diverted therefrom by W® 
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losed by reference to the spirit and legal effect of the lease, 
rom the mere letter thereof, and therefore, if by necessary 
1 the lease contains a covenant on the part of the lessee to 
asonable diligence in the development and protection of the 
il and gas purposes, such covenant has the force of a con- 
virtue of a clause in the lease reserving the power of for- 
| the lessee for breach of “any of the above conditions.” 
: court admitted that the lessor, by praying for cancellation of 
was seeking to enforce a forfeiture, and furthermore rec- 
iat as a general rule equity refuses to enforce forfeitures on 
id that they are harsh and oppressive, yet it held that such 


ing lands, would be a se- 
tacle to the recovery of 
damages at law. 
xowever this may be, the 
sistence is not well ground- 
question is essentially one 
jon (4 Kent’s Com. 132; 
sam, M. & M. 189; Faylor 
[1893] 7 Ind. App. 551, 
833), and the words ‘any 
bove conditions’ must be 
et in the sense in which 
> used by the parties. They 
- comprehensive, and were 
* designed to refer, not 
co the letter, but to the 
1 legal effect of the preced- 
‘ulations, and therefore to 
venant of the lessee which 
>of them. The error in the 
e to the contrary is that it 
rive effect to the well-estab- 
qyle that a covenant arising 
sary implication is as much 
* the contract—is as effectu- 
of its terms—as if it had 
lainly expressed. United 
_ Bostwick (1876) 94 U. S. 
24 L. Ed. 65; United States 
it (1861) 1 Black, 55, 61, 
3d. 94; Bulkley v. United 
1873) 19 Wall. 37, 40, 22 


L. Ed. 62; Cornett v. Williams 
(1873) 20 Wall. 226, 250, 22 L. Ed. 
254; Hearne v. Marine Ins. Co. 
(1874) 20 Wall. 488, 493, 22 L. 
Ed. 395; Supervisors v. Lackawan- 
na Iron & Coal Co. (1876) 93 U. S. 
619, 624, 23 L. Ed. 989; Godkin 
v. Monahan (1897) 83 F. 116, 27 
GUC. As 210, 4b. 

“The conclusion is that compli- 
ance with a covenant to continue 
with reasonable diligence the work 
of exploration, development, and 
production after the expiration of 
the five-year period, if during that 
time oil and gas, one or both, be 
found in paying quantities, is by the 
terms employed made a condition 
the breach of which entitles the les- 
sor to avoid the lease. In this view 
it becomes unnecessary to consider 
whether, if the covenant were not 
made a condition, its breach would 
constitute a ground for complete or 
partial forfeiture in equity—a mat- 
ter in respect of which the courts 
have divided in opinion.” 

See, also, Acme Oil & Mining Co. 
v. Williams (1903) 140 Cal. 681, 
74 P. 296; Petroleum Co. Vv. Coal, 
Coke & Mfg. Co. (1890) 89 Tenn. 
$91, 18 S. W. 65. 


a_i 


a ed de 
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relief than to withhold it.?9 


29 “The decisions of the courts as 
to whether or not an oil and gas 
lease will be canceled by a court 
of equity for breach of an implied 
covenant to skillfully operate and 
develop the property are not harmo- 
nious. One line of authorities from 
courts of high standing hold that 
the remedy for the breach of such 
covenant is an action at law for 
damages, and that equity will not 
take jurisdiction in the absence of 
actual fraud; but there is another 
line of decisions from courts of 
equal standing holding to the con- 
trary doctrine. The reason and 
weight of the argument in support 
of this latter line of decisions ap- 
peals to us, and we find no fault 
with the court below in holding that 
equity has jurisdiction and will de- 
cree a forfeiture of the lease for 
violation of such implied covenant. 
This line of authorities and the 
ground for such decision is admira- 
bly stated by Mr. Justice Van De- 
vanter, sitting as a member of the 
Highth Circuit Court of Appeals, in 
the case of Brewster vy. Lanyon Zinc 


Co.” Galbraith, C., in Indiana oy 
Gas & Development Co. y, 


In Pelham Petroleum Co. y, Nor 
(1920) 78 Okl. 39, 188 
the court said: 


depends upon the facts and ¢ 


(1924) 99 Okl. 14, 225 Pe 1 
Donaldson y. Josey Oil Co. 
106 Ol. 11, 282 Be s2i5 
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Inadequacy of legal remedies as basis of equitable relief 


g that a court of equity may properly refuse equitable re- 
lessor by way of cancellation of a lease for breach of the 
plied duties to develop the premises, protect them from 
nd market the product, on the ground that equity will not 
id to enforce a forfeiture where the power is not expressly 
‘it does not necessarily follow that the court is thereby pre- 
m granting the same equitable relief, if other grounds for 
liction of the court are present.3® In some of the earlier 
re the courts refused to cancel leases for breach of implied 
use the power to forfeit was not expressly reserved, it was 
the lessor must seek his remedy in damages. ‘This is far 
ing that damages are an adequate remedy, or that jurisdic- 
juity was refused on that ground. In later cases, however, 
ressions of the court relative to the remedy in damages have 
y been relied upon as holding damages in this instance are 
te remedy, and jurisdiction in equity should’ be refused on 
d. Thus there has developed in many jurisdictions a rule 
» the effect that equity will not give relief for breach of im- 
‘es of a lessee to develop the premises and protect them from 


on.the ground of inadequacy of legal remedy, without the 


‘ving actually considered the question on its merits.%4 


‘Six Development Co. v. In Ammons vy. South Penn Oil Co. 


imouO. A, 1905) 138 F279, CL900) 47 W. Va. 610, 85'S. BE: 
Me (N. S.) $32. 1004, where cancellation was refus- 


urris v. Ohio Oil Co. (1897) ed because forfeiture not expressly 
St. 118, 48 N. E. 502, the provided for in the lease, the court, 
ter holding that it would after stating that the lessor’s com- 
‘ee a forfeiture for breach plaint was that the lessee had only 
lied covenant, added: ‘‘The drilled 16 wells when he should have 
5r a breach of the implied drilled 30 said: “If this is true, 
to reasonably operate the is the appellee’s remedy by forfei- 
is therefore not by way of ture of appellant’s rights in the oil 
- of the lease in whole or in such parts of the land as are not 
but must be sought in a properly protected? The remedy is 
ttion for a breach of such by an action for damages caused by 
3 breach of conditions of the deed or 


462 


In some jurisdictions it has been held that, if the remedy at Jy, 


failure of duty.’’ To support this 
statement the court cited Harris v. 
Ohio Oil Co., supra. 

In Kleppner v. Lemon (1896) 176 
Pa. 502, 35 A. 109, where it appear- 
ed that the lessor’s land was being 
drained by wells drilled by the les- 
see on adjoining lands the court af- 
firmed a decree by which the lessee 
was ordered to drill on the plain- 
tiff’s land within a limited time or 
surrender the lease. From this 
opinion it is not clear just what was 
the basis upon which the court is- 
sued the alternative decree. In Col- 
gan v. Forest Oil Co. (1899) 194 
Pa. 234, 45 A. 119) 7b Am. St. Evep: 
695, and Young vy. Forest Oil Co. 
(1899) 194 Pa..2438, 45 A. 121, it 
was explained that the court in 


Kleppner v. Lemon, supra, based its’ 


decision and the court took jurisdic- 
tion purely on the ground of fraud 
on the part of the lessee by draining 
the lessor’s lands by wells located 
on adjoining lands, and that on this 
and no other ground would a court 
of equity assume jurisdiction. The 
West Virginia court in the Ammons 
Case, supra, referred to the Colgan 
Case, supra, with approval. 

In Harness y. BHastern Oil Co. 
(1901) 49 W. Va. 232, 38S. HB. 662, 
where an action was brought to for- 
feit the lease for nondevelopment 
the court held, relying largely upon 
Colgan v. Forest Oil Co., supra, and 
Young v. Forest Oil Co., supra, that 
equity would not give relief by way 
of cancellation of the lease for 
breach of implied covenants in ab- 
sence of fraud. Ina syllabus of this 
case written by the court it is said: 
“Lessor’s remedy for failure on the 
part of the lessee to develop the 
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leased premises, or to properly ; 
tect the lines thereof from qy 
through wells on adjacent pro) 
is ordinarily by action at Jay 
damages.” : 7 


lel 


the proper remedy. 
In Kellar v. Craig (1903) 126 
630, 61 C. C. A. 366, a federa 


Ammons vy. South Penn Oil Co., ané 
Harness v. Hastern Oil Co., s 
said: ‘‘After the production | 
under a lease of the charact 
volved in this case, if the les: 
in possession and still producin 
fails to fully develop the land, ¢ 
neglects to protect its lines by dr 
ing other wells, we think the le 
sor’s remedy is not by way off 
ture of the lessee’s right to opera 
under the lease, but by an actic 
damages caused by such breaches 

In McGraw Oil & Gas Co. y. Ke 
nedy (1909) 65 W. Va. 595, 
BE. 1027, 28 L. R. A. (Nie 
Brannon, J., expressed doubt as 
the propriety of refusing equilads 
relief for breach of implied cove 


= 


requiring additional wells, but 0 
an implied one, this will not forlt 
Core v. Petroleum Co. (1903) ® 


43 S. E. 128; Kellar v. 
03) 126 F. 630, 61 C, C. 
have never been recon- 
he doctrine that for the 
drill additional wells the 
t sue at law for damages, 
7 will not cancel unless for 
rom nearby territory, and 
st oil in the leasehold in- 
- have asked: How many 
aust the landlord bring? 

damages be measured? 
we see into the depth of 
2 But it has been so held. 
on is that equity will not 
enforce a forfeiture of an 


a clause when the parties 
inserted it, especially when 
insert forfeiture for failure 
> pay commutation, but did 
t forfeiture for failure to 
itional wells.” 

»sregoing language clearly 
‘cat in the opinion of the 
* the opinion all previous 
ginia cases where equitable 
d been refused were based 
surt’s reluctance to enforce 
ure rather than a square 
that damages are an ade- 
medy at law. In Hall v. 
mn Oil Co. (1912) TL W. 
76 S. H. 124, the West Vir- 
urt made this statement: 

or refusal, while occupying 
> and operating it, to drill 
41 wells, under circumstanc- 
ing a duty to do so, makes 
.e liable in damages to the 


xr which the remedy at law. 


to be an adequate one by 
1 all jurisdictions, and af- 
ground for either partial or 
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[t will not especially in-° 
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, and the cancellation of the lease under the circumstances 
icular case is not unconscionable, a court of equity should 


total cancellation or rescission, and 
this rule has been repeatedly as- 
serted by this court.” The court 
then cited Ammons vy. South Penn 
Oil Co., Harness v. Eastern Oil Co., 
McGraw Oil Co. v. Kennedy, and 
Core v, New York Petroleum Co., 
supra. 

In Jennings v. Southern Carbon 
Co. (1913) 73 W. Va. 215, 80 S. E. 
368, a case of fraud was shown, in 
that the lessees had for several 
years been taking gas from the land 
of the lessor by wells on adjoining 
lands and at the same time failing 
or refusing to drill protection wells 
on the land of the lessor. The court 
held that the circuit court had erred 
in concluding that the lessor’s only 
remedy was damages because by the 
facts of this case fraud was clearly 
shown. In reference to the remedy 
at law the court said: ‘Ordinarily 
such action affords an adequate, and 
usually the proper, remedy. Courts 
generally so hold.’’ Here the court 
cited Ammons y. South Penn Oil 
Co., Harness v. Eastern Oil Co., 
Core v. New York Petroleum Co., 
McGraw Oil Co. v. Kennedy, Hall v. 
South Penn Oil Co., Kellar v. Craig, 
and Harris v. Ohio Oil Co., supra, 
and Doddridge County Oil & Gas Co. 
vv Smith (¢. CG. 1907) 1b4°u. 970. 
The court then continued: ‘But 
most, if not all, of these decisions 
except cases wherein fraud is charg- 
ed and proved; equity being ade- 
quately endowed with jurisdiction 
to deal with, and grant relief 
against, fraudulent conduct, for re- 
lief from which there is not an ade- 
quate remedy at law.” 

The court then made an elaborate 
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argument to the effect that there 
did not exist an adequate remedy at 
law in this case on behalf of the les- 
sor for breach of the lessee’s im- 
plied duty to drill protection wells, 
without apparently realizing that 
the same reasoning is applicable 
where fraud is not shown. The 
court here in effect takes jurisdic- 
tion to cancel the lease where there 
is fraud and then adds a further 
reason that the remedy in damages 
is inadequate. 

See, also, Johnson v. Armstrong 
(1918) 81 W. Va. 399, 94S. E. 753; 
Peerless Carbon Black Co. v. Gilles- 
pie (1921) 87 W. Va. 441, 105 §. 
BH. 517; Todd v. Manufacturers’ 
Light & Heat Co. (1922) 30 W. Va. 
40,110 S. EH. 446; Allen v. Colonial 
Oil ‘Co; (19:28) 92 W. Va. 689, 115 
S. H. 842. 

32 Gadbury v. Ohio & Indiana Con- 
solidated Natural & Illuminating 
Gas Co. (1903) 162 Ind. 9, 67 N. 
BE. 259, 62 L. R. A. 895; Brewster 
v. Lanyon Zine Co. (1905) 140 F. 
SO, 7290s C. Avazdeee anvche cage 
last cited the court said: ‘“‘It is said 
the remedy of the lessor was not 
forfeiture, because the breach was 
compensable in damages. The claim 
is too broad. There is no general 
rule of law to that effect. * * * 
Relief against forfeiture is a distinc- 
tive doctrine of equity, and, save in: 
special circumstances not shown to 
exist in this case, it is never grant- 
ed where the damages occasioned 
by the breach, because of which the 
forfeiture is incurred, cannot be as- 
certained with reasonable precision. 
* %* * The covenant here broken 
was not in the nature of a pecun- 


jary obligation, such as qa CovVenan 
to pay rent, nor was its breach 
sonably compensable in day 
The amount of oil and gas 
would have been produced from the 
lessor’s land by the exercise of dy, 
diligence on the part of the 
as also ‘the amount diverted ; 
from by wells on surrounding 
was not susceptible of anythin 
certain ascertainment. More 
this, the attitude of the lessee wa, 
such that the breach promised to} 
a continuing one, and, by reaso 
the migratory character of o 
gas, to be as injurious to a 
destructive of the lessor’s rig) 
would be continuing tres 
waste. The forfeiture was ther 
not one which equity would 
lieved. The forfeiture having 


titled to relief in equity, the re 
ing question is: Can the 
maintain a bill to establish th 
feiture as a matter of record, 
to cancel the lease as a cloud upo 
her title? It will be answered }} 
considering whether ‘a plain 
quate, and complete remedy m: 
had at law,’ * * > * sam 
whether there is any insupe 
objection in equity to granting re 
which involves giving effect to 
completed forfeiture. A remedy # 
law is not adequate, in the seuse 
that it will deprive a court of € 
of jurisdiction, unless it is as 
tain, prompt and efficient to the 
of justice as the remedy in eq 

See, also, Blackwell Oil & Ga 
v. Whitesides (1918) 71 Okl 
174 P. 573, Indiana Oil, Gas é 
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as the remedy in equity.” 38 
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It is not difficult to perceive 


a lessee fails to drill additional or protection wells or mar- 
oduct of wells already drilled, an action for damages or in 
may fall far short of this test of adequacy as compared with 


partial cancellation of the lease. 


Although it is found in a 


case that the lessee has failed to act with that degree of 
required in the matter of development and protection of 
‘and it has been held that for the breach of such implied 
ssor has an action for damages regardless of the uncertainty 


* this does not establish the certainty, efficiency and prompt- 


umages as a remedy. 


No one knows with any degree of cer- 


extent and value of the oil or gas under land which remains 
ed, the amount of oil or gas that is drawn from such land 


on neighboring lands, or what wells might have produced had 

operated and the product marketed. After the drilling of 
onal well the situation may or may not demand that the lessee 
er well. How is the lessor to bring his action for damages, 
that he has such action, until the results of further drilling 
n? ‘The very nature of the subject-matter is such that the 
cent of the injury for failure to exercise diligence in develop- ° 


protection of the land and marketing the product cannot def- 


: measured or compensated in damages with any degree of 
35 Furthermore, the lessor may have to bring repeated ac- 


bE Co. v. McCrory (1914) 
iaG, 140 P. 610; Strange 
[e1920) 7S Ok]. 1, 188. P. 
isy Oil Co. v. Cover (1920) 
ecoekso Ps 640, 12 AL L, 
Carder v. Blackwell Oil & 


1921) 83 Okl. 243,201 P.° 


pa Oil & Development Co. 
de (1921) $4 Okl. 184, 
4; Junction Oil & Gas Co. 
(1924) 99 Okl. 14, 225 P. 
naldson v. Josey Oil Co. 
@6 Ok it, 232 P. 821; 
‘y vy. Sun Oil Co. (1903) 
3t. 488, 67 N. EH. 1069. 


O11 & GAs—30 


33 Brewster v. Lanyon Zinc Co. 
(L905) 140). 800, 72:C Cs A213. 
34 Blair v. Clear Creek Oil & Gas 


Co. (1921) 148 Ark. 301, 230 S. W. 


286,19 A. L. R. 430; Daughetee v. 
Ohio Oil Co. (1914) 263 Dl. 518, 
105 N. E. 308; Junction Oil & Gas 
Co..v. Pratt (1924) 99 OKI. 14, 225 
P. 717; Blackwell Oil & Gas Co. v. 
Whitesides (1918) 71 Okl. 41, 174 
Pale 

35 See Jennings v. Southern Car- 
bon Co. (1913) 73 Ws Va. 216, 80 
S. E. 368; Brewster v. Lanyon Zinc 
Co. (1905) 140 F. 801, 72 C. C. A. 
ral 
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tions for damages, for the breach is a continuing one, which frop 
nature works an irreparable injury to the land of the lessor, he 
facts alone are sufficient to justify the jurisdiction of a court to gm» 


some measure of equitable relief. But the lessor cannot enjoin ne 


boring owners, who are draining his land by operations conducted jp, 


as he has agreed or relinquish his legal interest in the lands, s9 ‘ 
the lessor may act or procure others to act for him. Ejectment is yy, 
an adequate remedy for the recovery of the land by the lesso 


36 See section 24. (1905) 140 F. 801, 720. C. A. am 
3? Blair vo Peck (2881)) 2) Penny. 20 RCo in, oaloe 
(Pa.) 247; McKnight v. Kreutz 39 The West Virginia court 
(1865) 51 Pa. 232. peatedly said that a lessor has 4” 
38 Brewster v. Lanyon Zine Co. adequate remedy at law for breat 
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s of the lease the lessor is to receive a definite sum annually 
ell from which oil or gas is produced, it has been held in 
iction that the lease will not be summarily canceled for breach 
see’s implied covenant to develop the land and market the 
on the ground of inadequacy of damages. The cause was 
, with instructions to the trial court to permit the lessor to 
ages, if possible, for the trial court to determine the practi- 
= damages as an adequate remedy, and, if found inadequate, 


ernative, to require the lessee to proceed with development 
ceasonable time, and on his failure to do so the lease be can- 


§ 143. Fraud as a basis of equitable relief 


jurisdictions, notably Pennsylvania and West Virginia, eq- 
lief has been granted to a lessor by way of total or partial 
n of a lease for breach of the lessee’s implied duty to protect 
rom drainage, where it is shown that in connection with his 
drill there existed a fraudulent design to take the oil or gas 
lessor’s land by wells operated by the lessee on adjoining prem- 


see’s implied covenants to 
nd protect the land, there- 
(o remedy in equity by way 
‘ation, but recent cases in 
sdiction indicate that the 

gradually changing its 
or example, in Jennings v. 
'Carbon Co. (1913) 73 W. 
$0 S. BE. 368, although the 
‘tended to turn that case 
‘ound of fraudulent drain- 
thing that occupied most 
urt’s attention was the in- 
of damages. If there was 
. court need not have said 
about inadequacy of dam- 
- are damages necessarily 
> inadequate where fraud 
un where it does not. The 
1: “The cases in which, be- 
a supposed adequate rem- 


edy at law, relief in equity has been 
denied, upon allegations similar to 
those contained in the bill, do not 
meet general approval and therefore 
are not satisfactory.” 

In Todd vy. Manufacturers’ Light 
& Heat Co. (1922) 90 W. Va. 40, 
110 S. BE. 446, and Allen vy. Colonial 
Oil Co. (1923) 92 W. Va. 689, 115 
S. E. 842, there is language to indi- 
eate that the court would cancel a 
lease for breach of implied cove- 
nants to develop and protect the 
land, in absence of fraud, if there is 
a showing of extreme hardship. 

40 Howerton v. Kansas Natural 
Gas Co. (1910) 82 Kan. 367, 108 
P. 818, 34 L. R. A. (N. 8.) 46; Al- 
ford v. Dennis (1918) 102 Kan. 
403, 170 P. 1005. 


covenant to drill protection wells, unless such showing was m 
In a number of West Virginia cases # the doctrine of Klepp 


41 (1896) 176 Pa. 502,35 A. 109: 

42, (1899) 194 Pa. 234, 45 A. 119, 
75 Am. St. Rep. 695. See, also, 
Young v. Forest Oil Co. (1899) 194 
Pa. 243, 45 A. 121. 

43 In Colgan v. Forest Oil Co. 
(ES 99) s hoa Pan Zis4ey 45 vA Toor 5 
Am. St. Rep. 695, the court said: 
“This is a bill. in equity by lessor 
against lessee for specific perform- 
ance of covenants, or, in the alter- 
native, for forfeiture of the lease, 
and also for account. As the cove- 
nants are merely implied, and their 
extent depends altogether on oral 
evidence of opinions, the case for 
relief is wholly wanting in that pre- 
cision and certainty of contractual 
duty which is necessary to sustain 
the ordinary chancery decree for 
specific performance. The jurisdic- 
tion of equity in a similar case was, 
however, sustained in Kleppner Vv. 


Lemon (1896) 176 Pa. 502, 35 
109, and we do not now pl 
to question it. But that de 
was on the ground of fraud, the ma 
jority of the court being of the opin 
ion that the defendant was frau 
ulently evading his obligations 
plaintiff while draining the oil fro! 
the plaintiff’s land through wells m 
adjacent territory. ‘The findings 
show,’ says Williams, J., ‘that 
the expressed purpose of the defent 
ant to secure Kleppner’s oil through 
his wells on the Garlach and Stow 
tracts of land.’ The basis necesst 
ry to sustain the bill, therefore 
fraud, and that, of course, must ® 
affirmatively and clearly prove: 
44 Ammons y. South Penn Oil C« 
(1900) 47 W. Va. 610, 35°iuea 
1004; Harness v. Eastern Oil © 
(1901) 49 W. Va, 232, 38 Sm 
662; Core v. New York Petrole 
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limited by Colgan v. Forest Oil Co., met with approval and 
ly applied in Jennings v. Southern Carbon Co.45 The test used 
ine the existence of fraud as applied in these cases may be 
d as follows: Suppose A has leased his land to B for oil and 
oses and that B has drilled a well discovering oil in paying 
. Suppose, also, that B is the lessee of C’s land, which is ad- 
that of A, and has drilled a well on C’s land, which is proven 
the oil from A’s land. B refuses or fails to drill a well on the 
A, offsetting the well drilled on C’s land. B is guilty of fraud 
A to equitable relief, if the drainage from A’s land by the well 


loss of oil.46 


2) 52 W. Va. 276, 43 S. E. 
11 v. South Penn Oil Co. 
1 WW. Va. $2, 76 S. B. 124. 
lis) 73 W. Va. 215, 80 S. BH. 
_ this case the court said: 
cccording to the bill, for a 
= almost five years preceding 
d presumably continuously 
ar, from the one well drilled, 
5on Company has produced 
creat quantities from plain- 
d and from wells on contig- 
nds drilled and operated. 
its officials or controlling 
ders, acting in pursuance of 
racy, and therefore fraudu- 
.ave during the same period 
d from her lands both oil 
in paying quantities, at high 
», through such wells on ad- 
yxremises. Thus the defend- 
rbon Company, under the 
fF an agreement, has, by its 
to perform the conditions of 
ec, in effect and in fact in- 
lly withheld development of 
ntiff’s land in direct viola- 
1d disregard of plaintiff’s 


d is shown to be of such extent that, had the well on C’s land 
led and operated by a stranger, B, as lessee of-A’s land, would 
xood management to drill an offsetting well to prevent the drain- 


property rights in the oil and gas 
underlying her lands, the existence 
of one or both of which therein is 
reasonably assured from develop- 


ments on her and _ neighboring 
lands. Thus a situation appears 
wherein, by defendant’s conduct, 


has occurred an impairment of val- 
uable property, resulting in irrepa- 
rable injury, and demanding a meas- 
ure of relief not available at law.” 

On a retrial of this case it was 
held that the evidence did not sus- 
tain the allegations of fraud and 
collusion and cancellation was re- 
fused. See Jennings v. Southern 
Carbon Co. (1917) 81 W. Va. 347, 
94 S. BE. 363. See, also, Todd v. 
Manufacturers’ Light & Heat Co. 
(1922) 90 W. Va. 40,110S. E. 446; 
Allen v. Colonial Oil Co. (1923) 92 
W. Va. 689, 115 S. EH. 842. 

46 Colgan v. Forest Oil Co. (1899) 
194 Pa. 234, 45 A. 119, 75 Am. St. 
Rep. 695; Jennings v. Southern 
Carbon Co. (1913) 73 W. Va. 215, 
80 S. E. 368. 
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A lessor, seeking total or partial cancellation of a lease for frayq, 
lent drainage of the lessee, has the burden of pleading and proy; © th 
facts establishing this basis of equitable relief.47 { 


§ 144. The variable nature of equitable relief obtainable 


A court in the exercise of its equity powers may render its decres 
so as to conform to the circumstances of a particular case, in orde 
effect justice between the parties.*8 
sumed jurisdiction to grant equitable relief for breach of the lessee’s 
implied covenants to develop the land, protect it from drainage or t 
market the product, this principle has been applied. Thus a cour 
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wy 


In cases where courts have as. 


issue a decree in the alternative, that the lessee drill such wells as are 
found to be necessary in the performance of his duties within a time 


decree for cancellation may be in whole or in part. If the lessee has 


done no drilling on the demised land, or, having drilled a well or1 


47 Hall v. South Penn Oil Co. 
(1910). TH Wr View S22 5760S. EE 124: 
Jennings v. Southern Carbon Co. 
(1913) 73 W. Va. 215, 80S. BE. 368; 
Le Ge) Sol Wie View amo aus. er. 
363; Todd v. Manufacturers’ Light 
& Heat Co. (1922) 90 W. Va. 40, 
110 S. BE, 446; Allen v. Colonial Oil 
(Cror, MORSa)) SPA Wii Wile (SOG abaliy IS) 
BH. 842. 

48 Coffinberry v. Sun Oil Co. 
(908) 68" OhoOSt, 48 seeGie Ne He 
1069; Pelham ‘Petroleum Co. vy. 
North (1920) 78 Okly 39, 4338) PY 
1069; Carder v. Blackwell Oil & 
Gas7@o, (1921) 83) Olle 2438), 20le es 


“Pa. 502; 36 AS 10g 


Donaldson v. Josey Oil Co. (192 
106 Okl, 11, 232 P. 821. 

49 Kleppner v. Lemon (1896) 1 
Coffinberry 


67 N. E. 1069; Howerton VY. - 
sas Natural Gas Co. (1910) 82 
367, 108 P. 813, 34 L. R. A. (NR 
46; Wheeland v. Fredonia Gas © 
(1910) 82 Kan. 862, 109% 
Day v. Kansas City Pipe Line 
(1910) 82 Kan. 861, 109 P. S 
Alford v. Dennis (1918) 102 Bal 
403, 170 P. 1005. 
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rt of the land affected by the failure to drill the additional or 
1 wells,50 


§ 145. Notice 


»r cannot maintain an action for a total or partial cancellation 
and gas lease for breach of the lessee’s implied covenant to 
rotect the land from drainage or market the product, without 
on his part that he notified the lessee to drill a reasonable time 
e bringing of the action.5! 


nforcement of forfeiture in equity where the covenant to 
drill additional or offset wells is express 


-a lease provides that a certain number of additional or offset 
ll be drilled, and expressly reserves to the lessor the power to 
1e lease for breach of such covenants, it is held that a court of 
ill cancel the lease at the suit of the lessor, despite the fact that 
may obtain compensation in damages. The courts here pro- 
the theory that a court of equity has not the power to refuse to 


pner v. Lemon (1896) 176 
85 A. 109; Coffinberry v. 
Yo. (1903) 68 Ohio St. 488, 
1069; Jennings v. South- 
son Co. (1913) 73 W. Va. 
‘S. E. 368; Pelham Petro- 
. v. North (1920) 78 Okl. 
'P. 1069; Carder v. Black- 
.& Gas Co. (1921) 83 Okl. 
P. 252; Papoose Oil Co. v. 
°1923) 89 Okl. 110, 213 P. 
onaldson v. Josey Oil Co. 
m06 Oki. 11, 232 P. 821; 
Valley Oil & Gas Co. vV. 
907) 75 Kan. 18, 88 P. 537; 
Kansas City Pipe Line Co. 
e7 Kan. 617, 125 P. 43; 
vy. Transcontinental Oil Co. 
924) 2 F.(2d) 278. 
an oil and gas lessee has 
da portion of the leased 


premises with reasonable diligence, 
and has failed to develop the whole 
of the premises in accordance with 
the conditions of the lease, a court 
of equity is not required to decree 
cancellation of the entire lease, but 
may do equity between the parties 
by permitting the lessee to hold and 
occupy the developed part, and can- 
celing as to the remainder. White 
vy. Green River Gas Co. (C. C. A. 
1925) 8 F.(2d) 261. 

51 Wapa Oil & Development Co. v. 
McBride (1921) 84 Okl. 184, 201 
P. 984; Papoose Oil Co. v. Rainey 
(1923) 89 Okl. 110, 213 P. 882; 
Farmers’ Mutual Oil Leasing Co. v. 
Bonneau (1925) 110 Okl. 168, 237 
P. 83; Herbert v. Graham (1925) 
73 Cal. App. 314, 237 P. 58. 


472 


enforce a contract deliberately entered into merely because its enfp, 


ment amounts to a forfeiture.>* 


§ 147. Lessor’s legal remedies for the failure of the lessee ta dri] 
or pay delay rental 


Where the drill or pay lease is used, and the lessee covenants to com 
mence or complete the drilling of a well or wells within a stated time 9 
thereafter pay a periodical rental until such wells are commeng 
completed, alternative duties are created in the lessee. He is bound te 
drill or pay. He may escape one duty, but not both, in the absence g 
surrender.53 If, therefore, the lessee fails to pay, the lessor may pursy 
one of two legal remedies: He may bring an action for the accrue 
rental or declare a forfeiture of the lease. 
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i) 


The first of these rem 


feiture for the particular breach, does not bar the exercise of this reme 


dy for future breaches. Any other action by the lessor which may be 


held to amount to waiver of the power to forfeit has the effect of leay 
ing an action for rent as the only remedy.®5 ‘The duty of the lessee 


pay continues until he has drilled or commenced drilling, depending up 


52 Powers v. Bridgeport Oil Co. 
(GIO) assis MONE SiS)eG iSi7/ INI, Dia Githils 

53 Galey v. Kellerman (1889) 123 
Pa. 491, 16 A. 474; Wills v. Man- 
ufacturers’ Natural Gas Co. (1889) 
SHO) ieee, PAPAS Ay ING PAIL GS TD, 182 ANE 
603; Rich v. Doneghey (1918) 71 
(Ole ete alee 12, til, gh JN Ibe IR, BY 248 
Cohn v. Clark (1915) 48 Okl. 500, 
USIOW ES Gi) a, Eve Al cL O MNO Ee GiStGis 
McKee v. Grimm (1916) 57 Okl. 
680, 157 P. 308; Roberts v. Bett- 
man (1898) 45 W. Va. £43, 30) S: 
EH. 95; Milner v. McGuire (Tex. Civ. 
App. 1921) 230 S. W. 421; Stephen- 
f0n Vv. Stitz (Tex. Civ. App. 1923) 


255 S. W. 812; Thomas vy. Stand 
ard Development Co. (1924) 
Mont. 156, 224 P. 870: 

54 Johnstown & F. R. R. Co. 
bert (1893) 152 Pa. 53, 25 A 
Gibson y. Oliver (1893) 1 
277, 27 A. 961; Cochran Ys 
(1893) 159 Pa. 184, 28 A. : 
Springer v. Citizens’ Natural © 
Co. (1891) 145 Pa. 430, 22 A 
Wilson v. Goldstein (1893) 15 
524, 25 A. 493; Clemenger V.. 
er (Tex. Civ. App. 1916) 1855 ™ 
304; Heinouer v. Jones (1893) 1% 
Pan 22i8. 28 As eee 

55 See section 154, 
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ording of the lease, throughout the period of the definite 
inless the lessee has in the meantime surrendered. While sur- 
s the effect of terminating the lessee’s duty to pay future rent- 
es not relieve him from the duty to pay rentals which have ac- 
the date of the surrender, and the lessor may recover these.5? 
nant to pay rent runs with the land and with the reversion.®§ 
or or his grantee may therefore recover from the lessee or his 
such rentals as accrued during their respective holding. In a 
cover delay rental, the burden is upon the lessee to allege and 
covenant to pay and that the rental is due and unpaid. If the 
to such an action is tender or payment, the burden is upon the 
t to substantiate his defense by proper proof.5® 


Enforcement of forfeiture in equity for failure to drill test 
well or pay delay rental 


though a lessor does elect to forfeit a lease for failure to drill 
lelay rental, this operative act, although it terminates the lease, 
remove the cloud thereof from his title. Therefore, where the 
s not proceeded to declare his forfeiture by a successful action 
ent, to clear his title he must seek relief in a court exercising 
urisdiction by way of a bill to cancel the lease and remove the 
com his title; in some jurisdictions, an action to quiet title. 
tion is in effect an enforcement of a forfeiture. To successfully 


‘section 105. W. Va. 280, 98 S. E. 568; Cohn v. 


thett v. Gibson (1899) 11 
tr. Ct. 543; Aderhold v. Oil 
ipply Co. (1893) 158 Pa. 
A. 22; Edmonds v. Moun- 
‘6) 15 Ind. App. 399, 44 N. 
Lamar v. Farmer (1915) 
App. 501, 109 N. BH. 791; 
v. Shadle (1896) 22 Ind. 
2, 53 N. E. 662; Amsdell v. 
gas & Oil Co. (Sup. 1913) 
y. S. 825; Roberts v. Bett- 
398) 45 W. Va. 1438, 30 S. 
Philadelphia Co. of West 
v. Shackelford (1919) 83 


Clark (1915) 48 OkI. 500, 150 P. 
467, L. R. A. 1916B, 686; McKee v. 
Grimm (1916) 57 OKI. 680, 157 P. 
308; Title Insurance & Trust Co. v. 
Amalgamated Oil Co. (1923) 63 Cal. 
App. 29, 218 P. 71. But, see, Pellis- 
sier v. Pan-American Petroleum Co. 
(1928) 62 Cal. App. 643, 217 P. 
570. 

58 See section 183. 

59 Logansport & W. Va. Gas Co. 
v. Seegar (1905) 165 Ind. 1, 74 N. 
E. 500. 
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forcing contracts and agreements which as a general rule would 
in hardships they were designed to relieve against. Forfeiture, 


ty abhors is the hardship imposed. Whether the lessee suffers hard 
ship by the enforcement of a forfeiture, or the lessor suffers by refusa 
of the court to enforce it, is a question of which must be determined bs 
the circumstances of a particular situation. It is not safe, therefore, t 
be wholly guided by the maxim that equity abhors a forfeiture and will 
not enforce one. / 

Early in the development of the law of oil and gas the Pennsylvania 
court in a well-reasoned opinion held that, where a power of forfeiture 
is expressly reserved to the lessor for the failure of the lessee to dril 
test wells on the demised lands or to pay the stipulated rentals for delay 
such forfeitures, when properly declared, would be enforced in equity 
at the suit of the lessor.4 This decision has been followed in practically 


601 Pomeroy, Equity Jurispru- Its fugitive and wandering eéxi 
dence (4th Ed. 1918) § 459; Bisp- ence within the limits of a particu 
ham, Principles of Equity (9th Hd. lar tract was uncertain, and assu 
HESHIEND) emis esis ed certainty only by actual devel Dp 

61 In Brown v. Vandergrift (1875) ment founded upon experimé 
80 Pa. 142, Chief Justice Agnew The surface required was of 
said: “The discovery of petroleum small compared with the resu 
led to new forms of leasing land. when attended with success; W 


esults led to great specula- 
%y means of leases covering 
ds of a neighborhood like a 
of locusts. 
necessary to guard the rights 
landowner as well as public 
st, by numerous covenants, 
of the most stringent kind, to 
ut their lands from being bur- 
by unexecuted and profitless 
incompatible with the right 
snation, and the use of the 
Without these guards, lands 
be thatched over with oil 
' by subletting, and a farm rid- 
ith holes and bristled with 
S, or operations would be de- 
© long as the speculator would 
hopeful or convenient to him- 
one. Hence covenants became 
ary to regulate the boring of 
their number and time of suc- 
, the period of commence- 
and of completion, and many 
matters requiring special reg- 
Prominent among these 
ne clause of forfeiture to com- 
rformance and put an end to 
e in case of injurious delay, 
unt of success. These leases 
mot valuable, except by means 
welopment, unlike the ordina- 
rms for the cultivation of the 
'r for the removal of fixed min- 

A forfeiture for nondevelop- 
or delay therefore cut off no 
ible property rights, while it 
“ssential for the protection of 
=e and public interest in rela- 
to the use and alienation of 
rty. In the present case the 
was modified by adding imme- 
y after the clause of forfeiture, 
ulation that should the lessee 
omMmence operations at the time 
ied he should pay to the land- 
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Hence it was’ 
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isdictions in respect to oil and gas leases where the question has 


lord thirty dollars for each and ey- 
ery month, until such time as drill- 
ing should be commenced. The les- 
see having paid for three months’ 
delay, suffered eleven months to 
elapse without payment or tender, 
and then tendered the whole sum, 
which the landlord declined to ac- 
cept, and insisted on the forfeiture, 
he in the meantime having made a 
new lease to a party who went into 
possession. The learned judge be- 
low held that the lease was forfeit- 
ed by the omission to pay the month- 
ly sums, the lessee having done 
nothing in performance of his cove- 
nants. We cannot pronounce this 
to be an error in view of the nature 
of the lease, the true intention of 
the clause of forfeiture, and the 
want of any valuable interest ac- 
quired by the lessee, by performance. 
That time may be made of the es- 
sence of the contract by express 
agreement of the parties has been 
so often decided that no citation 
of authority is necessary. In a case 
like this equity follows the law, and 
will enforce the covenant of forfei- 
ture, as essential to do justice. It 
is true as a general statement that 
equity abhors a forfeiture, but this 
is when it works a loss that is con- 
trary to equity; not when it works 
equity and protects the landowner 
against the indifference and laches 
of the lessee and prevents a great 
mischief, as in the case of such leas- 
es. To perpetuate an oil-lease for- 
ever by the payment of a monthly 
sum at the caprice of the lessee 
would work great injustice. The 
covenant of forfeiture was not ab- 
rogated entirely, but only modified.” 

In Munroe v. Armstrong (1880) 
96 Pa. 307, Mr. Justice Trunkey 
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said: ‘“‘Holding onto a lease after 
ceasing search is often for purpos- 
es of speculation, the thing which a 
prudent landowner guards against. 
Forfeiture for nondevelopment or 
delay, is essential to private and 
public interests in relation to the 
use and alienation of property... In 
such cases as this equity follows the 
law. In general equity abhors a 
forfeiture, but not when it works 
equity and protects a landowner 
from the laches of a lessee whose 
lease is of no value till developed, 
except for a purpose foreign to the 
agreement.”’ 

62 In Monarch Oil, Gas & Coal Co. 
v. Richardson (1907) 124 Ky. 602, 
99 S. W. 668, the court said: “It 
is true, as said by counsel for ap- 
pellant, that forfeitures are not gen- 
erally favored by the law, but for- 
feitures which arise in gas and oil 
leases by the reason of the neglect 
of the lessee to develop or operate 
the leased premises are rather fa- 
vored because of the peculiar char- 
acter of the product to be produced. 
Hence it has been found necessary 
to guard the rights of the landown- 
er aS well as the public interest by 
numerous covenants, some of the 
most stringent kind, to prevent their 
land from being burdened by unex- 
ecuted and profitless leases incom- 
patible with the right of alienation 
and the use of the land. Forfeiture 
for nondevelopment or delay is es- 
sential to private and public inter- 
est in relation to the use and aliena- 
tion of property. Perhaps in no oth- 
er business is prompt performance 
of contracts so essential to the rights 
of the parties, or delay by one par- 


REMEDIES FOR BREACH OF COVENANTS 


other.” 

In Epperson v. Helbron (19: 
145 Ark. 566, 225 S. W. 345, 
L. R. 597, the court said: 
true that, in general, equity abh 
forfeiture, but not when it wo 


the laches of a lessee under a 
for exploring for oil and gas. 7 
reason is that a small tract of ] 

could be nearly or entirely d 


nants for diligent operation a 
forfeiture in case of suspe 
Again it is said that an oil 
yields nothing to the lando 


brance on his land, tying his 
against selling or leasing to 
ers.” 


Oil & Gas Co. (1918) 180 Ky. 54 
203 S. W. 515; Soaper v, 
(1915) 167 Ky. 121, 180 Swe 
Dinsmoor vy. Combs (1917) 17 
740, 198 S. W. 58; Jenkins v. Wil 


Ky. 809, 234 S. W. 780; Ditt 
v. Keller (1914) 55 Ind. App. # 
104 IN Ee 4205 


Ind. App. 503, 76 N. EH. 125; & 

v. Burch (1911) 175 Ind. 621,98 
N. E. 123; Gadbury v. Ohio 4 
Consol. Natural & Illuminating 
Co. (1903) 262) indy os eGn 


A, 12) @8i Tuoi, Ay Sour 
v. Stitz (Tex. Civ. App. 1923) 255 
S. W. 812; Weiss v. Claborn (Tes 
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ture clause of the drill or pay lease establishes clearly that the 
looked behind the maxim that equity abhors a forfeiture to dis- 
the real situation of the parties under the type of lease involved, 
sted upon that basis. Due to the peculiar nature of oil and gas, 
ists the possibility of their being drained away by operations on 
hing lands; therefore it is highly important that the lessee test and 
»p the land at an early date, in order that the lessor may realize the 
eration for which the lease is made—that is, a share of the oil or 
tually produced. If the lessee does not drill promptly, and refuses 
render the lease, the lessor must not only run the chance of losing 
pes of profit through the lease, but also be unable to profitably 
he land to others for like purposes because of the cloud upon his 
reated by the first lease. Therefore, where a lease provides that 
ssee shall drill within a stipulated time, or thereafter pay a certain 
Hical rental for delay until such drilling is commenced or complet- 
ad it expressly provides that for failure to drill or pay the lessor 
eclare the lease forfeited, it would be inequitable for a court of 
~ not to enforce the forfeiture of such a lease, where the lessee re- 
to drill, pay the rentals or surrender his lease. A refusal to en- 
such a forfeiture would involve forcing a hardship upon the lessor 
ary to the clear expression of intent of the parties, while its en- 
ment carries out that intention, relieves the lessor from hardship 
mposes no real hardship upon the lessee. Apart from the interest 
e parties, public interest demands the termination of the flood of 
less leases which usually fasten themselves upon a newly discoy- 
oil and gas territory, preventing the use and alienation of the prop- 
for oil and gas and other purposes. 


App. 1920) 219 S. W. 884; App. 1920) 223 S. W. 308; Brown 
vy. Cochran (Tex. Civ. App. v. Wilson (1916) 58 Okl. 392, 160 
) 223 S. W. 1041; Munsey v. P. 94, L. R. A, 1917B, 1184; Kol- 
et Oil Co. (Tex. Civ. App. achny v. Galbreath (1910) 26 Okl. 
yi99 S. W. 686; Clutter v. 772, 110 P. 902, 38. Re A. -(CN.. 8S.) 
onsin Texas Oil Co. (Tex. Civ. 451; Deming Investment Co. v. Lan- 
1921) 233 S. W. 322; Smith ham (1913) 36 ORI ine, cuals Fs 
rpenter (Tex. Civ. App. 1923) 260, 44 L. R. A. (N. 5S.) 50; Powers 
S. W. 637; Milner v. McGuire v. Bridgeport Oil Co. (1909) 238 
SCiv. App. 1921) 230 S. W. Il. 397, 87 N. B. 381. 

Cockrum vy. Christy (Tex. Civ. 
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equity abhors forfeitures. An examination of the cases shows that 
some forfeitures of oil and gas leases are enforced by courts of eq 
and that some are not. The courts favor those they enforce, and abhor 
those they refuse to enforce. This observation seems to be as true 
where forfeitures are sought to be enforced for breach of expr 
implied covenants to develop the premises, protect the land from. 
age or market oil and gas, where the power of forfeiture is or is not 
expressly reserved, as it is where forfeiture is asked to be enforced for 
breach of covenants to drill test wells or pay delay rental under the 


are enforced because thereby the lessor is relieved from a hardship, and 
their enforcement is refused because the lessor never had the powe 


the lessee.® : 


63 See section 161. classed as such, the delay rental 18 

64 Many cases arise where, due to not paid on the due date. _ Ine b 
accident or mistake, or some other cases the courts very often refus 
circumstance which can hardly be cancel the lease at the suit of 


and do so on the ground that 
re relieving against forfei- 
Many of these cases involve 
less lease, where there is no 
n of forfeiture for breach of 
ition subsequent, but the 
very often overlook this fact. 
ty will relieve against the for- 
of oil and gas lease for fail- 
ay the rental within the time 
2d to procure an extension of 
e for drilling, where it ap- 
that the lessee in ample time 
to the bank where the rental 
» be deposited a check suffi- 
-0 cover such rental, but the 
which had been registered, 
layed in the mails and did 
frive until two days after the 
}pecified for the payment, of 
'fact lessor had no knowledge 
after the check was received. 
fy v. Benmo Oil Co. (D. C. 
B12 B. 475. 
=re lessee in oil and gas lease, 
paying rent promptly for 13 
sent his check on the 14th 
so that it reached lessor the 
fter it was due, a forfeiture 
be unconscionable and will 
joined. McKean Natural Gas 
Wolcott (1916) 254 Pa. 323, 
955. 
er oil and gas lease providing 
unual rental of $12.50, where 
ayment thereof at the end of 
"st year was delayed for three 
and the rental was then de- 
d as provided in the lease, 
jeposit was sufficient to avoid 
ture for failure to pay rent. 
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Forfeiture for failure to drill or pay under drill or pay lease 


well settled that the forfeiture clause of the drill or pay lease, 
ing that the lease shall become null and void upon the failure of 


Ohio Valley Oil & Gas Co. y. Irvin 
Development Co. (1919) 184 Ky. 
617, 212 S. W. 110. 

The forfeiture clause in a gas and 
oil lease, under which a valuable 
estate vested in the lessee in so far 
as the rentals are concerned, made 
payable in gas, oil, and money, is in 
the nature of a penalty, to secure 
such rentals, against which a court 
of equity will grant relief when com- 
pensation for such rentals can be 
fully made, and great loss wholly 
disproportionate to the injury occa- 
sioned by the breach of the contract 
would otherwise result to the lessee 
negligently, but not fraudulently, in 
default. South Penn Oil Co. v. Ed- 
gell (1900) 48 W. Va. 348, 37S. E. 
596, 86 Am. St. Rep. 43. 

An exploration and development. 
“unless lease’? for oil and gas, for 
which lessee paid a substantial bo- 
nus, with privilege of renewal by 
payment of a substantial sum an- 
nually, held a valid mutual contract 
based on a valuable consideration, 
and not subject to forfeiture be- 
eause of failure to make an annual 
payment in time to a grantee of 
lessor, where it was in fact made 
before due, but through mistake of 
a clerk in failing to make proper 
entry of transfer of title on the rec- 
ords of lessee the payment was sent 
to lessor, instead of his assignees. 
Brunson v. Carter Oil Co. (D. C. 
1919) 263 F. 935. 

Lessors of oil and gas lease held 
not entitled to cancellation of lease 
on account of lessee’s default in 
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the lessee to drill or pay delay rental within the time or times stat 
the lease, creates a condition subsequent, as distinguished from gq egy 


failing to pay when due the annual 
sum as a substitute for beginning 
drilling operations, where the check, 
in payment of such sum, was depos- 
ited in the government mail to des- 
ignated bank as depository in abun- 
dant time, was not delivered, and 
lessee, on discovering miscarriage 
of check two months later, imme- 
diately sent another, and it spent 
considerable sums in developing 
neighboring tracts on which it held 
leases. Young v. Moncrief (1925) 
ey ian, 69/8, 2o2 ie. Sn. 

Where an oil and gas lease re- 
quired in lieu of drilling annual rent- 
al payments to keep the lease alive 
to be made by check to the lessor at 
a designated post office, unless writ- 
ten notice is given the lessee 40 days 
before the same is due of convey- 
ance of the land, the mailing of the 
checks by the lessee to the desig- 
nated address and payment of the 
amount into court after the checks 
were returned and suit to cancel the 
lease instituted was a sufficient ten- 
der to keep the lease alive. Spruill 
v. Lone Star Gas Co. (Tex. Civ. App. 
LOZ)! Zds Se We DOO 

Under an oil and gas lease, giving 
lessee the right to drill for the term 
of one year, with an option to ex- 
tend the term by payment of a 
stated sum within the year, the 
mailing of a check for the sum with- 
in the year, which was not received 
by lessor because incorrectly ad- 
dressed, held not a valid exercise of 
the option. Gillespie v. Bobo (C. 
(Oh Ng albyPabyy Prat Tas Cell 

Where oil and gas lease provided 
that, unless a well was begun within 
six months, a rental of $1 an acre 
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check to the bank for the pr 

amount in payment of rental, y 
check was not received unti 
next day and not placed to plai 


was properly entered. Gasaw 
Teichgraeber (1920) 107 Kan. 34 
UG) 122, PAA 

Where an oil and gas lease re 
quired the lessee to begin a 1 
within a time fixed or to pay rental 
by date of termination, the ag 
ment was a mere option, an d il 
event of the lessee’s failure to be 
the well or make the payment by 
time fixed, forfeiture will be 
clared despite the rule that eq 
does not favor forfeitures and 
ordinarily relieve against th 
Appling v. Morrison (Tex. Civ. App 
1921) 227 S. W. 708. 

Refusal to accept check in amount 
less than lease required to @ 
operation on land, reduction 
made for alleged defective title, 
not warrant lessor’s immediate 


Monarch Gas Co. v. Roy (1918. 
W. Va. 723, 95 S. He @sos 
In view of Code, c. 93, § 17, ed 


application for relief was seasonal 


Engel v. Eastern Oil Co. 
200 W. Va. 301, 130 S. B. 


a bank, which by the terms 
il lease was made lessor’s 
o receive rent agreed to be 
eover the privilege of defer- 
mmencement of a well, did 
seive a letter containing a 
cherefor until after banking 
n the day it was due and 
. eredit the amount until the 
Ly, did not work a forfeiture. 
ong v. McGough (1923) 157 
8, 247 S. W. 790, 29 A. L. 
ce oil and gas lease provided 
orfeiture of the lease on les- 
jilure to commence drilling 
ons and prosecute the same 
‘due diligence within six 
3, and further provided that 
‘could prevent such forfeiture 
‘ear to year for specified num- 
‘years by payment of specified 
s to designated bank yearly 
such period, there was a for- 
= of lease for lessee’s failure 
mmence drilling operations 
the 6 months, or during such 
Jay the specified rentals for 
ing year, notwithstanding 
-nt of such rental subsequent 
jiration of six-month period, 
such payment, in order to pre- 
3 forfeiture, must have been 
before the forfeiture occurred, 
ince the bank had no author- 
receive the rents except in ac- 
nce with the terms of the lease. 
> vy. Williams (Tex. Civ. App. 
223 Ss. W. 311. 
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limitation. The lease does not, therefore, automatically ter- 
upon the failure to drill or pay, but the lessor has a legal power 
inate the lease after the breach of the condition.®* But to exer- 


65 Shettler v. Hartman (1881) 1 
Penny. (Pa.) 279; Galey v. Keller- 
man (1889) 123 Pa. 491,16 A. 474; 
Wills v. Manufacturers’ Natural Gas 
Co, (1889) 180. Pa, 222, 18 A. 721, 
5 L. R. A. 603; Westmoreland &° 
Cambria Natural Gas Co. v. De Witt 
(1889) 130 Pa. 235, 18 A. 724, 5 
L. R. A. 731; Ray v. Western Penn- 
sylvania Natural Gas Co. (1891) 
138 Pa. 576, 20 A. 1065, 12 L. R. 
A. 290, 21 Am. St. Rep. 922; Sprin- 
ger vy. Citizens’ Natural Gas Co. 
(1891) 145 Pa. 430, 22 A. 986; 
Jones v. Western Pennsylvania Nat- 
ural Gas Co. (1892) 146 Pa. 204, 
23 A. 386; Ogden v. Hatry (1892) 
145 Pa, 640, 23 A. 334; Phillips v. 
Vandergrift (1892) 146 Pa. 357 23 
A. 347; Leatherman v. Oliver 
(1892) 151 Pa. 646, 25 A. 309; 
Johnstown & F. R. Co. v. Egbert 
(1892) 152 Pa. 53, 25 A. 151; 
Gibson v. Oliver (1893) 158 Pa. 
277, 27 A. 961; MeMillan v, Phil- 
adelphia Co. (1893) 159 Pa. 142, 
28 A. 220; Liggett v. Shira (1893) 
159 Pa. 350, 28 A. 218; Cochran 
v. Pew (1893) 159 Pa. 184, 28 A. 
219; Wolf v. Guffey (1894) 161 
Pa. 276, 28 A. LLi7; Conger Y¥. 
National Transportation Co. (1895) 
165 Pa. 561, 30 A. 1038; Mathews 
v. People’s Natural Gas Co. (1897) 
179 Pa. 165, 36 A. 216; Ahrns v. 
Chartiers Valley Gas Co. (1898) 188 
Pa. 249, 41 A. 739; Jackson Vv. 
O’Hara (1897) 183 Pa. 233, 38 A. 
624; Thomas v. Hukill (1890) 34 
W. Va. 385, 12 S. B. 522; Roberts 
vy. Bettman (1898) 45 W. Va. 143, 
30 S. E. 95; Lawson v. Kirchner 
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to last for an indefinite time ; ®® in another the interest was held to be it 


(1901) 50 W. Va. 344, 40S. HB. 344; 
Edmonds v. Mounsey (1896) 15 Ind. 
App. 399, 44 N. E. 196; Evans v. 
Consumers’ Gas Trust Co. (Ind. Sup. 
IESE Dy AG) ING 1h BS, sal lo, 1s, AM 


673; Lamar v. Farmer (1915) 39 
Ind. App. 501, 109 N. HE. 791; Hen- 
ne v. South Penn Oil Co. (1902) 


52 W. Va. 192, 48 S. BE. 147; Cohn 
Vv. Clark (1905) 48 OkIF 500, 150 
PP4Oiie dae ts AS LOMO wOcOg) Penny: 
v. Acme Oil Co. (1909) 44 Ind. App. 
207, 88 N. HE. 859; McKee v. Grimm 
(CUTE) ie ONG EMD, 7 12, RESP 
Lavery v. Mid-Continent Oil Devel- 
opment Co. (1917) 62 Okl. 206, 162 
1 fhaihe WO IR ANG al )al (AD) Ble Ieieerole 
nan v. Hunter (1918) 68 Okl. 112, 
172 P. 49; Thomas v. Standard De- 
velopment Co. (1924) 70 Mont. 156, 
224 P. 870; McKee v. Grimm 
Gis25)) TT OR 242s) aes soos 
Title Insurance & Trust Co. v. Amal- 
gamated Oil Co. (1923) 63 Cal. App. 
29, 218 P. 71; Stephenson yv. Stitz 
(Tex. Civ. App. 1923) 255 S. W. 
812; Stovall v. Texas Co. (Tex. Civ. 
App. 1923) 262 S. W. 153; Wood- 
land Oil Co. v. Crawford (1896) 55 


Ohio St. 161, 44 N. HB. 1093, 3 
R. A. 62; Turner y. Lick Creek 


S. W. 191; Empire Gas & Fuel 
v. Pendar (Tex. Civ. App. 1922) 
S. W. 184; Hickernell v. Grego: 
(Tex. Civ. App. 1920) 224 SD¥ 
691; Craig v. Crosgrove (1923) 21 
Pa. 580, 121 A. 406; Melton 4 
Cherokee Oil & Gas Co. (1917) 67 
OR. 2475 10" Pareoae 

66 2 Tiffany, Landlord and Tenan 
(1910) p. 1396; Kales, Bstates 
Future Interests (2d Ed. 1920) $ 
243; Gray, Rule Against Perpetui 
ties (3d Ed. 1914) § 12. 

67 Gray, Rule Against Perpetui 
(3d Ed. 1914) § 12; Kales, Est 
and Future Interests (2d Ed. 1 
§ 244; Coke on Littleton, | 


26 Am. St. Rep. 901. 
68 Coke on Littleton, 214b; £ 
Estates and Future Interests | 


lord & Tenant (1910) p. 1371. 


56, 84 N. B. 46. 
Sum.Om & GAS” 
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use it was given to the grantee and his heirs, ® and there /s a 
conflict as to whether the interest of a lessee under an oil and 
is an estate in land or merely an interest in the land of another 
1 
passing upon the necessity and efficacy of acts of the lessor 
ive of an intention to forfeit a lease for failure to drill test wells 
delay rentals, the courts have apparently not been greatly con- 
ith the technical rules of the common law respecting the modes 
recting forfeitures of conditional estates and interests. They 
sated the interests of oil and gas lessees as if they were estates 
rs on condition subsequent. ‘They have held that the forfei- 
uuse is for the benefit of the lessor only, and he may terminate 
e for breach of the condition, but in order to perfect such for- 
he must give a notice to the lessee that he considers the lease 
ated for the breach, or do some other act unequivocally expres- 
an intention to terminate the lease, which act is communicated 


essee.7* 


nk vy. Haldeman (1866) 53 
d, 2 
3 section 53. 
unroe v. Armstrong (1880) 
307; Galey v. Kellerman 
Ws Pa. 491, 16 A. 474; 
‘rv. Hartman (1881) 1 Pen- 
ia) 279; Wills v. Manufac- 
Natural Gas Co. (1889) 130 
18 A. 721,5 L. R. A. 603; 
Western Pennsylvania Nat- 
as Co. (1889) 138 Pa. 576, 20 
'5, 12 L. R. A. 290, 21 Am. St. 
22; Ogden v. Hatey (1892) 
3. 640, 23 A. 334; Riddle v. 
_ (1892) 147 Pa. 30, 23 A. 
Stone v. Marshall Oil Co. 
} 188 Pa. 602, 41 A. 748; 
y. Cosgrove (1923) 277 Pa. 
21 A. 406; Heinouer v. Jones 
) 159 Pa. 228, 28 A. 228; 
-er y. Citizens’ Natural Gas Co. 
) 145 Pa, 430, 22 A. 986; 
sie Natural Gas Co. v. Phila- 
a Co. (1893) 158 Pa. 317, 27 


A. 951; Wolf v. Guffey (1894) 161 
Pacer, So A, 2117; “hynchy. Yer- 
sailles Fuel Gas Co. (1895) 165 Pa. 
518, 30 A. 984; Allegany Oil Co. v. 
Bradford Oil Co. (1880) 21 Hun 
(o.) 26; Id, Sf Ni Yi 658; 
Shepherd v. McCalmont Oil Co. 
(1885) 38 Hun (N. Y.) 37; Gufty 
v. Hukill (1890) 34 W. Va. 49, 11 
S. B. 754, 8 Lb, R. A. 759, 26 Am. 
St. Rep. 901; Schaupp v. Hukill 
(1890) 34 W. Va. 375,.12S. E. 501; 
Thomas v. Hukill (1890) 34 W. Va. 
385, 12 S. E. 522; Henne v. South 
Penn Oil Co. (1902) 52 W. Va. 192, 
43 S. BE. 147; Monarch Gas Co. v. 
Roy (1918) 81 W. Va. 723, 95 Ss. 
E. 789; Detlor v. Holland (1898) 
57 Ohio St. 492, 49 N. E. 690, 40 
L. R. A. 266; Indiana Rolling Mill 
Co. v. Gas Supply & Mining Co. 
(1906) 37 Ind. App. 154, 76 N. E. 
640; Hancock V. Diamond Plate 
Glass Co. (1904) 162 Ind. 146, 70 
N. BE. 149; Logansport & Wabash 
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§ 150. By whom a forfeiture may be asserted 


It is often stated in oil and gas cases that the forfeiture clause in the 
drill or pay lease is for the benefit of the lessor, and he alone can enfore, 
the forfeiture. By this statement it is meant that the forfeiture clays, 
of this type of lease creates a condition subsequent, and that the lease js 
terminable at the election of the lessor, and that the lessee cannot, by 
failure to drill or pay, escape his duties to do so.7* _ At common law 
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assignee of a reversion could not enforce the conditions reserved in the 


lease, because of the provisions that a right of entry could not be as. 
signed.** But St. 32 Hen. VIII, c. 34, gave to the assigns of the lessor 


Valley Gas Co. v. Null (1905) 36 
Ind. App. 503, 76 N. E. 125; Evans 
vy. Consumers’ Gas Trust Co. (Ind. 
Sup. 1891) 29 N. B. 398, 31 L. R. A. 
673; Brooks v. Day Oil Co. (1923) 
200 Ky. 323, 254 S. W. 912; Kelley 
v. Ivyton Oil & Gas Co. (1924) 204 
Ky. 804, 265 S. W. 309; Great 
Western Petroleum Corp. v. Samson 
(1921) 192 Ky. 814, 234 S. W. 727; 
Young v. Scott (1912) 86 Kan. 296, 
119 P. 873; Nelson v. Scott (1912) 
86 Kan. 492, 121 P. 746; Bloom 
v. Rugh (1916) 98 Kan. 589, 160 
P. 1135; Towel v. Fluharty (1922) 
110 Kan. 260, 203 P. 703; Melton 
v. Cherokee Oil & Gas Co. (1917) 
67 Okl. 247, 170 P. 691; Healdton 
Oil & Gas Co. v. Smith (1921) 80 
Ok]. 242,195 P. 756; Cohn v. Clark 
(19d 5) 48 OKs 5007 a50rel a67, i: 
R. A. 1916B, 686; Bearman v. Dux 
Oil & Gas Co. (1917) 64 Okl. 147, 
166 P. 199; McKee v. Grimm 
(U9 NG) bi "OKIE GSiOram bia en Oise 
Hickernell v. Gregory (Tex. Civ. 
App. 1920) 2248S. W. 691; Stephen- 
son v. Stitz (Tex. Civ. App. 1923) 
255 S. W. 812; White v. Dennis 
(Tex. Civ. App. 1920) 220 S. W. 
161; Clemenger v. Flesher (Tex. 


Civ. App. 1916) 185 S. W. 304; Me 
Callister v. Texas Co. (Tex. 
App. 1920) 223 S. W. 859; & 
v. Narver (1918) 178 Cal. 202,14 
P. 980; Jameson vy. Chanslor-Can 
field Midway Oil Co. (1917) 7 


Mining Co. v. Williams (190: 
Cal. 681, 74 P. 296; Taylor ye 
ilton (1924) 194 Cal. 768, 23 
656; Keen v. Logan (1920) 14 
La. 80, 84 So. 501; Leonard ¥ 
Busch-Everett (1916) 139 La. 1098 
72 So. 749; Jennings-Heywood 
Syndicate v. Houssiere-Latreill 
Co. (£907) 119 La. 798, 44 Se8 
Texala Oil & Gas Co. vy. Caddo 
eral Lands Co. (1922) 152 La 
93 So. 788; Escoubas vy. Louisiane 
Petroleum & Coal Oil Co. (1870 
La. Ann. 280; Rogers v. Magnolé 
Oil & Gas Co. (1922) 156 Ark. 
245 S. W. 802; Epperson v, He 
bron (1920) 145 Ark. 566, 2258 
W. 345; Elk Fork Oil & Gas Co. 


section 149. 

74 Litt. 8347; Co. Litt. 214a, 
1 Tiffany, Law of Real Property (#4 
Hd; 1920) p. sis 
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at to enforce the covenants and conditions of the lease.?8 In this 
7, by the force of recognition of the English statute above re- 
to, its re-enactment, or by some other statutory provision, the 
of a lessor may enforce the covenants and conditions of a lease 
the lessee, provided that the covenant or condition is such that 
ts the legal interest in or runs with the land.*® It has been held 
2 duty of the lessee to drill or pay and the liability for forfeiture 
lure to do so runs with the interest of the lessee, and that the 
t the lessee drill or pay and the power to terminate the lease for 
ure to do so runs with an assignment of the reversion.77_ The heir, 
+ or grantee of the reversion may therefore forfeit the lease for 
of the covenants to drill or pay.7* A lessor cannot, however, en- 


Ciffany, Law of Real Property 
A. 1920) p.i316; 2 Tiffany, 
d and Tenant (1910) § 


ffany, Law of Real Property 
» 1920) vo. 317; 2 Tiffany, 
rd and Tenant (1910) § 


adford Oil Co. v. Blair 
>» 113 Pa. 83, 4 A. 218, 57 Am. 
142; Washington Natural Gas 
Johnson (1889) 123 Pa. 576, 
799, 10 Am. St. Rep. 553; 
rd v. Emery (1889) 128 Pa. 
'§ A. 339; Fennell v. Guffey 
) 189 Pa. 341, 20 A. 1048; 
ll v. Guffey (1893) 155 Pa. 
. A, 785; Stone v. Marshall 
»~B (1898) 188 Pa. 602, 41 A. 
‘Fisher v. Guffey (1899) 193 
28, 44 A. 452; Indiana Nat- 
as & Oil Co. v. Hinton (1902) 
nd. 398, 64 N. EB. 224; In- 
Natural Gas & Oil Co. v. Har- 
912) 50 Ind. App. 555, 98 N. 
3; Indiana Natural Gas & Oil 
Ganiard (1910) 45 Ind. App. 
11 N. BE. 362; Indiana Natural 
= Oil Co. v. Leer (1904) 34 
.pp. 61, 72 N. E. 283; Indiana 
al Gas & Oil Co. v. Lee (1904) 


84 Ind. App. 119, 72 N. EH. 492; 
Edmonds v. Mounsey (1896) 15 Ind. 
App. 399, 44 N. B, 196; Brecken- 
ridge v. Parrott (1896) 15 Ind. App. 
411, 44 N. E. 66; Woodland Oil Co. 
vy. Crawford (1896) 55 Ohio St. 161, 
44N. B. 1098, 34 L. R. A. 62; Gor- 
don v. Wilcox (1921) 109 Kan. 524, 
200 P. 282; Pierce Fordyce Oil 
Ass’n v. Woodrum (Tex. Civ. App. 
1916) 188 S. W. 245; Walker v. 
Ames (Tex. Civ. App. 1921) 229 §. 
W. 365; Thomas v. Standard De- 
velopment Co. (1924) 70 Mont. 156, 
224 P. 870. 

781 Tiffany, Law of Real Proper- 
ty (2d Ed. 1920) p. 317; 2 Tif- 
fany, Landlord and Tenant (1910) 
§ 194g; 1 Underhill, Landlord and 
Tenant (1909) § 400; 2 Taylor, 
Landlord and Tenant (8th Ed. 1887) 
§ 492; 385 C. J. pe 1063; Island 
Coal Co. v. Combs (1899) 152 Ind. 
379, 53 N. E. 452 (coal lease); 
Wilson v. Goldstein (1893) 152 Pa. 
524, 25 A, 493. 

While on principle there seems to 
be no doubt that a grantee of lands 
incumbered by a lease for oil and 
gas purposes may enforce a forfei- 
ture for breach of the lessee’s duty 
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terest in the demised lands.79 


At common law a condition could not be apportioned, the reason as 


held that the heirs of the lessor could not maintain an action to forfeit 


to pay rent or drill test wells, al- 
though there is a dearth of author- 
ity squarely in point. The reason 
is, no doubt, that lands incumbered 
by oil and gas leases are usually 
granted with a reservation of the oil 
and gas. 

A second lessee, subrogated to all 
rights of action and warranty which 
owner or lessor possesses, can as- 
sert forfeiture of a lease which in- 
cumbers property, prior in point of 
date and registry to that of suing 
lessee. North Central Texas Oil Co. 
v. Gulf Refining Co. of Louisiana 
G925)) P59 wa. 403) 0 beso. 4a 

79 Stoddard v. Hmery (1889) 128 
Pa. 486, 18 A. 339; Baird v. Atlas 
Oil Co. (1920) 146 La. 1091, 84 So. 
366. 

80 Co. Litt. 215a; 1 Taylor, Land- 
lord and Tenant (8th Ed. 1887) § 
296; 1 Underhill, Landlord and 
‘Tenant (1909) § 400; 1 Tiffany, 
Law of Real Property (2d Hd. 1921) 
p. 817; Knight’s Case, 5 Coke, 55b; 
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4s 
I 


140 F. 801, 72 0. C. A. 213. 

81 Co, Litt. 215a; 1 Tiffany ap 
of Real Property (2d Hd. 1920) 
3182 


(1905) 140 F. 801, 72) Ci Cl Agee 
See, also, Cole v. Butler (1918) 
Kani Ad'9), emp oniee 


North Central Texas Oil Co. Vv. 
Refining Co. (1925) 159 La. 408 
105 So. 411. a 
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“ 

an entirety, purchasers of two of the tracts could not divide 
tract into separate parts, and enforce a forfeiture of the lease in 
ly while it was valid as to the remainder ; 8+ but it was so held 
ground that the lessor could not so act and the grantee of the 
1ad no powers which the lessor did not have. In a recent Ken- 
case 5 it was held that a declaration of forfeiture was not suff- 
less there was a showing that all tenants in common were shown 
> declared forfeiture. 


§ 151. Against whom a forfeiture may be asserted 


a settled principle of law that a condition expressly reserved ina 
»inds all persons claiming an interest therein under the lessee, and 
nterests are liable to be defeated by breach of the condition.** 
asons for this rule are that the lessee should not be permitted to 
the condition by assignment or sublease, and the assignee or sub- 
takes with notice of the condition. Upon these principles, there- 
he lessor of an oil and gas lease may forfeit the interests of as- 
~s or sublessees, if the covenants to drill or pay are not properly 


xmed.®? 


ceCallister v. Texas Co. (Tex. 
app. 1920) 223 S. W. 859. 
‘nion Gas & Oil Co. v. Gillem 
>) 212 Ky. 298, 279 S. W. 626. 
Tiffany, Landlord and Tenant 
») § 194h. 
1e enforcement of a forfeiture 
ye breach of an express condi- 
subsequent avoids the estate 
tio for most purposes, the gran- 
eing in as of his original es- 
as if he had never parted with 
ss a result of this rule, any es- 
or incumbrances created by the 
-ee or lessee on condition are 
sred nugatory by such enforce- 
of forfeiture, or, in other 
s, all persons claiming under 
are bound by the condition. 


The rule applies as against an as- 
signee of an estate for years as of 
other estates, and he takes it sub- 
ject to any conditions imposed in its 
creation, and is liable to be divested 
on the breach of any one of them; 
and it is immaterial, in this respect, 
whether the condition is for the 
performance of some covenant which 
touches the land and runs with it, 
or one which is wholly collateral. 
And so a subtenant is bound by a 
condition of the original lease. And 
a mortgage, or other lien, subse- 
quently created, is absolutely divest- 
ed upon the enforcement of the con- 
dition.” 1 Tiffany, Law of Real 
Property (2d Ed. 1920) $875 

87 Carnegie Natural Gas Co. V. 
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§ 152. Mode of perfecting a forfeiture 


At common law re-entry was unnecessary to perfect a forfeiture of 
an estate for years for breach of condition subsequent.8® ‘The re 
given was that it began without ceremony and might so end. 


try for breach, and one which merely provides that the lease shall } 
void.2t The typical forfeiture clause of the drill or pay lease, the type 


Philadelphia Co. 
Sil, 2 eae DOM. 

The principle that a lessor may 
forfeit the interest of assignees or 
sublessees for breach of a covenant 
or condition where the power is ex- 
pressly reserved in a lease is so firm- 
ly established by abundance of au- 
thority in leases of other types that 
the courts in oil and gas cases have 
made little or no mention of the 
principle, although it has been ap- 
plied in numerous cases. 

88 2 Tiffany, Landlord and Tenant 
(1910) p. 1401; 4 Kent, Comm. p. 
128; Guffy v. Hukill (1890) 34 W. 
Va. 29), LOS. He oay 8 ie Re AS 7/59): 
26 Am. St. Rep. 901. 

89 2 Blackstone, 
155; Co. Litt. 204b- 

90 Tiffany, Landlord and Tenant 
(1910) p. 1401. 

91 Guffy v. Hukill (1890) 34 W. 
Va. 49; 11S. BE. 754578) la RL A, 759: 
26 Am. St. Rep. 901; holds that 
re-entry is only necessary where it 


(1893) 158 Pa. 


Commentaries, 


is expressly provided for. See, also 


E. 754, 8 L. R. A. 759, 26°-Amp 8b 
Rep. 901, 


(1880) 21 Hun (N. Y.) 26; 
86 N. Y. 638. 


1065, 12 L.. R. A. 2910, 2d eam 
Rep. 922, the court said: “It” 
certainly not necessary that he 
lessor) should abandon the posse 
sion to which, by the very terms 0 
his contract, he was entitled, in oF 
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ual method of declaring a forfeiture of an oil and gas lease for 
»f the lessee to drill or pay in accordance with the terms of the 
y notice. Leases very often provide that notice of forfeiture 
«ch of such express provisions shall be in writing,®* but in ab- 
such provision a written notice is not necessary. Any act or 
he lessor which make it known to the lessee that the lessor con- 
1e lease terminated for breach of the covenants to drill or pay 
sufficient declaration of forfeiture. Thus the execution of a 
ease after breach by the lessee is often held a sufficient declara- 
orfeiture,®® but not where it appears on the face of the second 


- he might insist upon per- 
e by the lessee. The les- 
etion to forfeit, while he is 
tual possession, may be re- 
a constructive entry un- 
tle.’”’ 
ffy v. Hukill (1890) 34 W. 
iS. B, 754, 8 L. R. A. 759, 
t. Rep. 901, the court said: 
is in this case another rea- 
ry no re-entry is necessary. 
se let to Hays only the right 
ifor oil, and reserved the use 
and to Wise for tillage, and 
in actual possession. No 
‘in enter upon himself. No 
ed make a re-entry when he 
-ssession himself.” 
zlor v. Hamilton (1924) 194 
‘i. 230 PP. 666; Young v¥. 
$912) S86 Kan. 296, 119 P. 
south Penn Oil Co. v. Stone 
Ch. App. 1901) 57 S W. 
Nelson v. Scott (1912) 86 
ap, 121 P. 746. 
suit to terminate an oil and 
se for failure to complete the 
‘thin the time fixed, testimo- 
- the lessor refused to grant 
- extensions after the lessee’s 
uilure, and that he was told 
use was at an end, held to 
sufficient notice of termina- 


tion. Towel v. Fluharty (1922) 110 
Kan. 260, 203 P. 703. 

95 Wolf v. Guffey (1894) 161 Pa. 
276, 28 A, 1117; Shepherd v. Mc- 
Calmont Oil Co. (1885) 38 Hun (N. 
Y.) 87; Schaupp v. Hukill (1890) 
84 W. Va. 375, 12 S. EB. 501; Stone 
v. Marshall Oil Co.. (1898) 188 Pa. 
602, 41 A. 748; Zeigler v. Hopkins 
(D. C. 1918) 258 F. 467; Elk Fork 
Oil & Gas Co. v. Jennings (C. C 
1898) 84 F. 839; Brooks v. Day Oil 
Co. (1923) 200 Ky. 328, 254 S. W. 
912; Bearman vy. Dux Oil & Gas Co. 
(2917) 64 OK 147, 166 P. £9; 
Henne vy. South Penn Oil Co. (1902) 
52 W. Va. 192, 43 S. E. 147; Stone 
v. Marshall Oil Co. (1898) 188 -Pa. 
G02) 41 Ac TELS. 

Where an oil and gas lease by 
which the lessor is to be compensat- 
ed solely by a share of the product 
contains a proviso requiring the les- 
see to commence and complete a 
well on the property within a speci-_ 
fied time, such proviso and the time 
of its performance are of the es- 
sence of the contract, and it consti- 
tutes a condition precedent to the 
vesting of any estate in the lessee, 
without regard to the grammatical 
construction of the instrument. 
When the lessee makes no attempt 
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to comply with such provision and 
evidences no intention to do so, at 
the expiration of the time stipulat- 
ed the lease becomes forfeitable, at 
the option of the lessor, although 
by its terms it is for a definite term 
of years; and, being in possession, 
the exercise of such option is suffi- 
ciently evidenced by the lessor’s ex- 
ecution of a new lease to another 
party. Huggins v. Daley (1900) 99 
inh  ZEOMCR (Cn ING al AE by ge, AN 
320. 

Where B leased premises to S for 
the purpose of boring for oil there- 
on upon the condition that, if S 
failed to commence operations with- 
in a certain time, the lease should 
be void, and S forfeited tne lease by 
failing to commence operations with- 
in the required time, the execution 
and delivery of a new lease by B to 
M was a sufficient declaration of M’s 
election to enforce the forfeiture. 
Allegany Oil Co. v. Bradford Oil Co. 
GUS30)) 20) Elum GN. We) 26% 

A lease for years for drilling for 
petroleum oil and gas contained the 
following provision: ‘‘Parties of the 
second part covenant to commence 
operations for said purposes within 
nine months from and after the ex- 
ecution of this lease, or to thereaft- 
er pay to the party of the first part 
$1.3314 per month until work is 
commenced; the money to be de- 
posited in the hands of J K for each 
and every month. A failure on the 
part of said second parties to com- 
ply with either one or the other of 
the foregoing conditions shall work 
an absolute forfeiture of this lease.’’ 
There was no covenant for re-entry, 
and there was a failure to commence 
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operations and to pay money jp 


thereof, and lessor leased to a 
person. Held, that the firs 
was thus avoided, and the | 
lease was good against it, as 


re-entry. Guffy v. Hukill 
34 W. Va. 49, 11 S. EB. 754, 8 Be 
A. 759, 26 Am, St. Rep. 901, 

96 Plaintiffs leased oil and gas lang 
from the owner in consideration 0; 
a quarterly rental, and a portio 
the oil or gas which might be dis. 
covered, They sublet a port on ¢ 
the premises to an oil comp 
subject to the conditions of the 
inal lease, which the sublessees a 
sumed. Plaintiffs continued to 
the rent until that falling due o 
May 13, 1888, which was not paid 
On June 19, 1888, the owner exe 
cuted a new lease directly to the 
sublessees, providing that t 
should stand between him and 
who may have claims to this le 
Held, that the latter lease d 
work a forfeiture of plaintiffs’ 
from the owner. Stone vy. M 
Oil Co. (1898) 188 Pa. 602, 6 
41 A. 748; Stone v. Washington ¢ 
Co. (1898) 188 Pa. 602, 614, # 
nRIETEGS 


Schaupp v. Hukill (1890) 34 
SD, 2) ss Ey DOME ee 
After the completion of a dry wen 


» lease terminated.? 


essee of an oil lease, the 
ecuted another oil lease on 
premises, inserting, how- 
clause stating that it was 
etween the parties that the 
$ made subject to a certain 
ase and contract made for 
xe premises by the lessor, 
- the existence of the former 
made known to the lessee, 
“ully informed and aware of 
and conditions. Held, that 
se was not a declaration by 


‘or of unequivocal forfeiture 


first lease. Henne vy. South 
il Co. (1902) 52 W. Va. 192, 
ie 147. 
ea lease of oil lands provid- 
the lessor should have the 
» forfeit it if the lessee failed 
1 operations thereunder with- 
stain time, unless the lessee, 
‘ten notice of the forfeiture, 
elect to pay a certain sum 
iy during the delay, such 
notice was essential to a 
ire, and the mere delay in 
ing operations beyond the 
mited was not of itself suffi- 
o forfeit the lease and let in 
-quent lessee, whose lease was 
oned on the avoidance of the 
South Penn Oil Co. v. Stone 
Ch. App. 1900) 57 S. W. 


ansport & Wabash Valley 
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but a lessor cannot refuse to receive delay rentals before due 
forfeit the lease for failure to pay.** Any action in law or 
ch as ejectment, forcible entry and detainer, or trespass quare 
brought by the lessor after breach of the covenant to drill or 
ufficient notice to the lessee of the lessor’s intention to con- 
If there is doubt as to whether the act of 
r is a sufficient declaration of the lessor’s election to consider 
- terminated, the question is one of fact for a jury.t| Where 


Gas Co, v. Null (1905) 36 Ind. App. 
503, 76 N. B. 125; MHeinouer v. 
Jones (1893) 159 Pa. 228, 28 A. 
228. 

Where lessees of an oil and gas 
lease failed either to sink the well 
or pay the rent within the time stip- 
ulated, lessor’s refusal thereafter to 
accept the rent and suit to cancel 
the lease is sufficient declaration of 
forfeiture of the lease if any such 
declaration is required. Hickernell 
v. Gregory (Tex. Civ. App. 1920) 
29455. We GOL. 

98 Leonard v. Busch-Everett Co. 
(1916) 139 La. 1099, 72 So. 749 
Kelley v. Ivyton Oil & Gas Co. 
(1924) 204 Ky. 804, 265 S. W. 309. 

99 Guffy v. Hukill (1890) 34 W. 
Va. 49, 11S. E. 754,8 L. R.A. 759, 
26 Am. St. Rep. 901; Schaupp Vv. 
Hukill (1890) 34 W. Va. 375, 12 Ss. 
EB. 501. 

1In an action by heirs, on an oil 
lease made by their ancestor, to re- 
cover rent, it appeared that the les- 
sor died within a year, and that L, 
one of plaintiffs, was appointed ad- 
ministrator. The monthly pay- 
ments were made to the lessor until 
his death, and to L thereafter to 
the end of the year. The lessee tes- 
tified that on failure to make the 
next payment L declared the lease 
forfeited. L denied the forfeiture, 
but admitted that he did not take 
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be effective, must conform to the agreement of the parties,* 


§ 153. 


Notice of forfeiture—By whom and to whom given 


son who has that power by virtue of his ownership of the land, as the 


original lessor, or his grantee, to the person who has the interest en 
by the lease. Therefore a notice of forfeiture given by a lessor wh 
has parted with his title to the demised land is insufficient,’ as isan 
tice given to an assignee of the lease who has assigned his inter 
Notice may be given by the agent of the lessor. A declaration of 
feiture by a guardian has been held not to prevent minor heirs of the 
lessor from bringing an.action for rent.5 All tenants in common of d 
mised lands must join in a declaration of forfeiture.6 And a notice 
forfeiture by two of three joint tenants was held bad.?_ A notice of: 
- feiture may be given to the lessee, or one holding the interest create 
the lease, or his agent, if the agent has the authority to receive such 
tice. But where notice was given to a former manager of the assig 


the rent, and until suit brought he 
never asked for payment. Held, 
that the question as to whether or 
not there was a forfeiture by L was 
for the jury. MHeinouer vy. Jones 
(1893) 159 Pa. 228, 28 A. 228, 3 

Wkly. Notes Cas. 542. 

2 Nelson v. Scott (1912) 86 Kan. 
492, 121 P. 746; Taylor v. Ham- 
ilton (1924) 194 Cal. 768, 230 P. 
656. 

3 Baird v. Atlas Oil Co, 
146 La. 1091, 84 So. 366. 

4 Hpperson v. Helbron (1920) 145 
Ark. 566, 225 S. W. 345, 15 A. L. R. 
597. 

In White v. Dennis (Tex. Civ. 
App. 1920) 220 S. W. 161, it was 
held that, where a bank was agent 
of the lessor to receive rentals, a 
refusal by the cashier to receive pay- 


(1920) 


ments after due was suffictien 
tice of forfeiture, where su 
was prompted by a statememt 
lessor that he considered tfhe | 
terminated. 
5 Springer v. Citizens’ Nat ra 
Co. (1891) 145 Pa. 430, 2249 
But, see, Heinouer  v. 
(L893) Loo" Ba. 2ZeSeeiseAe aD 
Wilson v. Goldstein (1893) 182 
524, 26 A. 493. 
6 Union Gas & Oil Co. v 
(1925) 212 Ky. 293, 279 S.%, 
7 Jameson vy. Chanslor-Cat 
Midway Oil Co. (1917) 176 @ 
DOH eeeres Oe 
8 Great Western Petroleu 
v. Samson (1921) 192 Ky. 814 
S. W. 727; Union Oil & Gas 
Wright (1923) 200 Ky. 791,% 
W. 697. 


WAIVER OF FORFEITURE FOR FAILURE TO DRILL OR PAY 493 


Se, after such assignee has passed into the hands of a receiver, 
«ce was held unavailing.® Where a lease was made to four per- 


ey: a notice to one was held a sufficient declaration of for- 
0 


Waiver of forfeiture for failure to drill or pay—In general 


,e, as has been seen, courts do ordinarily enforce forfeitures of 
_gas leases for failure to drill or pay delay rental, where the pow- 
<pressly reserved upon the general principle that it is inequitable 
do so, yet they are always active in the discovery of acts of the 
which, if the forfeiture be enforced, would cast undue hardship 
he lessee, and on that ground they often refuse the relief asked 
llessor. This principle is true, regardless of the character of the 
ure sought or the type of lease involved. Where the forfeiture 
ibreach of a condition subsequent, as in the drill or pay lease, 
4 to forfeit and a declaration or notice thereof being essential, 
rds or conduct of the lessor after the breach, indicating an inten- 
1 his part to consider the lease still in force, will be viewed as a 
- of the power, and the forfeiture will not be enforced. In many 
ons the conduct of the lessor, if relied and acted upon by the 
to his detriment, may contain the additional element of estoppel, 
x the lessor in such a position that he cannot ask for equitable 

The courts in such cases have drawn no fine distinctions be- 
‘waiver and estoppel in this respect, and since it serves no purpose 
30 here the attempt will not be made. 


ung v. Scott (1912) 86 Kan. 
mo FP. 873. 


stlor v. Holland (1898) 57 


3t. 492, 49 N. E. 690, 40 L. 
266. 

ynch y. Versailles Fuel Gas Co. 
) 165 Pa. 518, 30 A. 984; 
dv. Hue (1889) 129 Pa. 94, 
. 566; Pyle v. Henderson 
) 65 W. Va. 39, 63 S. BE. 762; 
mers’ Gas Trust Co. v. Littler 
) 162 Ind, 320, 70 N. E. 3638; 
ac Oil & Gas Co. v. Harrison 


(1922) 196 Ky. 290, 244 S. W. 669; 
Bay State Petroleum Co. v. Penn 
Lubricating Co. (1905) 121 Ky. 
687, 87 S. W. 1102, 27 By. Law 
Rep. 1133; Kansas Natural Gas Co. 
v. Harris (1909) 79 Kan. 167, 100 
P. 72; McClendon v. Busch-Everett 
Co. (1916) 138 La. 722, 70 So. 781; 
Maud Oil & Gas Co. v. Bodkin 
(1919) 75 Okl. 6,180 P. 959; Mas- 
terson v. Amarillo Oil Co. (Tex. Civ. 
App. 1923) 253 S. W. 908; Smith 
y. Harris (Tex. Civ. App. 1923) 252 
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§ 155. Waiver or estoppel to enforce a forfeiture by acquiese, 
in delay | 


Where a lessor has failed to insist upon rental payments being maq 
upon the due date, and has repeatedly accepted installments after the 
were due, thereby leading the lessee to believe that forfeiture will not} 
declared for delay in making future payments, he will not be permitted 
to enforce forfeiture for delay in making payments, unless he has pre 
viously notified the lessee that thereafter payments must be made 
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ence 


in time or the lease forfeited.” Likewise a lessor may be held to haye 


S. W. 836; De Flores v. Smith (Tex. 
Give -Apps 192) 286s.) Wee oly 
Von Hatzfeld v. Haubert (Tex. Civ. 
App. 1920) 224 S. W. 220; Munsey 
v. Marnet Oil & Gas Co. (Tex. Civ. 
App. LO) L199 iS. Wie Gsibe eryor 
Mountain Oil & Gas Co. v. Cross 
(1924) 31 Wyo.,.9, 222 P.570; Tay- 
lor v. Hamilton (1924) 194 Cal. 
768, 230 P. 656; Morgan v. Lide 
(1924) 165 Ark. 614, 262 S. W. 
997; Elk Fork Oil & Gas Co. v. 
Jennings (C. C. 1898) 84 F. 839, 
affirmed Foster v. Elk Fork Oil & 
Gas Co; (898) SOB. 178,32 C2 C: 
A. 560; Transcontinental Oil Co. vy. 
Spencer (C. C. A. 1925) 6 F.(2d) 
866; Duntley v. Anderson (1909) 
169 ROL, S41 Cr Avr oA. 

12 Hukill v. Myers (1892) 36 W. 
Va. 639, 15 °S, BY 1513 Pyle v. Hen- 
derson (1909) 65 W. Va. 39, 63 S. 
EH. 762; Denniston v. Kenova Oil 
Co. (1920) 187 Ky. 831, 220 S. W. 
1078; Westmoreland & Cambria 
Natural Gas Co. v. De Witt (1889) 
TS} ABI Mat. aly A WWE 5) Ibe AR AN. 
731; Frank Oil Co. v. Belleview Gas 
& Oil Co, (1911) 29 OK 719; 119 
Be 2/605) 23a Ra tAG Newsies 

On the day on which the first 
quarterly payment under an oil and 
gas lease became due, late in the 


evening, the lessee came to the les 
sor’s house to make payment 
was then told that he might 
have left it till the next day, 
lessor would not have o 
Three days before the next p 
became due, the lessee off 
make the payment, but was 
the lessor not to mind about 


er the payment was due. 
it was a question for the jury Ww 
er the lessor did not lead th 
into the belief that a strict e 
ance with the provision as to 
ment would not be demande 
Steiner v. Marks (1896) 172.2 
400, 33 A. 695. 

Where a landowner who 
granted an oil and gas lease state 
that the drilling on adjacent prel 
ises satisfied him, and he would 20 
ask for lease money, no estopp 
can be predicated on such Stale 
ment, where it did not appear 
the lessor or his assignee acceptet 
or acted on the statement. Rowe} 
Atlas Oil Co, (1920) 147 La» 
84 So. 485. 
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_s power of forfeiture, or be estopped to enforce it, in an action 
the lease, or to quiet title, where after the breach giving rise to 
r of forfeiture, he has acquiesced in delay in drilling and has 
1 the lessee to continue the expenditure of money, thereby lead- 
o believe that forfeiture will not be insisted upon for the breach 
committed. If the lessee continues or begins operations after 


or v. Hamilton (1924) 194 
230 P. 656; Atlantic Oil 
gz Co. v. Dawkins (Tex. Civ. 
P1) 280.S. W. 525; Bena- 
Hunt (1891) 79 Tex. 383, 
. 896; De Flores v. Smith 
. App. 1921) 236 S. W. 
nkins v. Williams (1921) 
165, 229 S. W. 94; Louisi- 
a Stock & Planting Co. Vv. 
(1923) 155 La. 122, 98 So. 
e Union Gas & Oil Co. v. 
ex Petroleum Co. (1924) 
236, 259 S. W. 57, holding 
wner of land not estopped 
t lease by acts of co-owner. 
+ oil and gas lease required 
be commenced and prose- 
ith diligence, to prevent ter- 
1 of lease, and where in Au- 
illing work was suspended 
‘ember, when well was de- 

as gas well, but lessors, 
nowledge of default, raised 
ations to continued existence 
, they waived right to have 
‘lled, and by estoppel lost 
5 deny lease was in force 
aying gas well was brought 
-ansecontinental Oil Co. V. 
fe. ©, A. 1926) 6 F.(2d) 


-ht to insist on a forfeiture 
use for failure to sink an oil 
ithin the time stipulated in 
se is waived by acquiescence 
vilure to sink two or three 
yells, which were to be sunk 
arlier time. Duffield v. Hue 


(1889) 129 Pa. 94, 18 A. 566, 25 
Wkly. Notes Cas. 32. 

In an action of trespass q. c. f. it 
appeared that plaintiff leased the 
land to defendant for sinking a gas 
well for one year, and as long as 
gas was found in paying quantities; 
that gas was not found within the 
year, and thereafter plaintiff leased 
the land to another for the same 
purpose; that after the second lease 
defendant continued possession, and 
drilled other wells. Defendant tes- 
tified that, after the year expired, 
and before the second lease, he told 
plaintiff he was going to do more 
work on the farm, and asked him to 
acknowledge the lease, which he 
did, and it was put on record. There 
was other testimony that plaintiff 
consented to the continuance of the 
lease. Held, that the question of 
the continuance of the lease was 
properly for the jury. Riddle v. 
Mellon (1892) 147 Pa. 30, 23 A. 
241, 29 Wkly. Notes Cas. 269. 

Where the holder of an oil lease, 
which does not make time of the es- 
sence of the contract, has for sev- 
eral years paid the stipulated ren- 
tal for delay in putting down a well, 
and, at the time another year’s rent 
falls due, is daily expending, and for 
10 days afterwards continues daily 
to expend, with the lessor’s knowl- 
edge, a sum equal to 1% years’ rent 
under a producing well, when he 
produces gas in paying quantity, the 
lessor cannot declare a forfeiture, 
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6 or 7 days after such rent falls due, 
for its nonpayment at the stipulat- 
ed time. Lynch vy. Versailles Fuel 
Gas Co, (1895) 165 Pa. bills, 30) A: 
984, 35 Wkly. Notes Cas. 558. 

A lessee in an oil lease, after hav- 
ing drilled one well which produced 
oil, and while drilling a second, un- 
intentionally made default in the 
rent. The lessor suffered him to 
continue drilling for two weeks be- 
fore declaring a forfeiture, when the 
lessee immediately offered the over- 
due rent. 
esced in the drilling of a third well. 
Held, that the lessee was entitled 
to relief against the forfeiture, 
though the lease made time the es- 
sence of the contract. McCarty v. 
Mellon (Com. Pl. 1896) 5 Pa. Dist. 
R. 425. 

The lessor having permitted the 
lessee to locate a well under the 
lease, and himself constructed a dam 
to obtain water with which to drill 
it, sold and delivered wood for fuel 


to the contractor employed by the 


lessee to drill the well, and lodged 
and fed the men who were doing 
the work, after three months from 
the date of the lease had expired, 
and down to the very day that he 
made a new lease to another party, 
thus inducing the lessee and those 
claiming under him to believe that 
he was satisfied with their efforts 
at development, and that it was not 
his intention to claim a forfeiture, 
he will not be permitted, in equity, 
to insist that the first lease was for- 
feited at the time the second was 
executed, even though grounds to 
declare a forfeiture existed. Duf- 
field v. Michaels (1900) 102 F. 820, 
42 C. C. A. 649. 


The lessor tacitly acqui- - 


Where, after the expiration 9 
time for perpetuating an ojj - 


velop. Cadillac Oil & Gas @ 
Harrison (1922) 196 Ky. 290, 
S. W. 669" 

Where the conduct of the 


Lubricating Co. (1905) 12m 
637, 87S. W. 1102, 27 Ky. Law 
1133; Backer vy. Penn Lubrice 
Co. (1905) 121 Ky. 6377, )8ime 
1102, 27 Ky. Law Rep. 13am 


no agreement was reached, tho 
the offer was not positively ded! 
The day after the lease had ex 
plaintiff hauled iumber to thet 
ises, and was refused - admis 


defendant was estopped from 
ing that plaintiff had complied 
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e lessor is not a proper criterion upon which to say that he is 
estopped to declare a forfeiture.* The true test seems to be 
or not the lessee by his conduct, whatever it be, misled the les- 
elieving that forfeiture for the past breach would not be de- 


et, as the issue of estop- 
xot raised by the evidence. 
Ward (1901) 25 Tex. Civ. 
62 S. W. 108. 
alation in an oil and gas 
completing a test well in a 
xe, ‘unavoidable accident”’ 
on pain of forfeiture, is 
a recognition by the les- 
he unavoidable character 
accidents delaying com- 
upled with acquiescence 
delay. Elk Fork Oil & Gas 
tnnings (C. C. 1898) 84 F. 
mnings v. Elk Fork Oil & 
«C. C. 1898) 84 F. 839; 
. Elk Fork Oil & Gas Co. 
398) 84 F. 839. 
waived lessee’s obligation 
drilling oil well within six 
as required by lease, where 
not complain of failure to 
begin drilling within time 
rT, and afterwards permitted 
© proceed at considerable 
to commence and drill a 
u depth of 1,600 feet. Lane 
n (Tex. Civ. App. 1924) 265 
63. 
or, by permitting the lessee 
id large sums of money in 
ng oil property, may waive 
Et to declare a forfeiture pro- 
>the lease. Owens v. Corsi- 
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Delay in assertion of forfeiture for a breach by the lessee 
r some circumstances, be an element determining whether or 
ssor has waived his power of forfeiture, or is estopped to ex- 
in a suit to cancel the lease,1® 


cana Petroleum Co. (Tex. Civ, App. 
1914) 169 S. W. 192. 

A short delay in lessee’s comple- 
tion of rigs for oil wells will not 
work a forfeiture, though the con- 
tract states that time is of the es- 
sence thereof, where lessor by his 
acts and declarations has led lessee 
to believe that a forfeiture will not 
be enforced because of such delay. 
Bettes v. Mid-Texas Petroleum Co. 
(Tex. Civ. App. 1922) 243 S. W. 
TDe. 

14 But, see, 1 Thornton, Law of 
Oil and Gas (3d Ed. 1918) p. 304. 

15 Texala Oil & Gas Co. v. Caddo 
Mineral Lands Co. (1922) 152 La. 
549, 93 So. 788; Dellinger v. Smith 
(1918) 142 La. 1009, 77 So. 947. 

Where, under an oil and gas lease, 
lessees were to complete a well with- 
in 12 months or the lease would be 
null and void, the fact that lessors 
were employed by the contractor 
drilling the well did not mislead les- 
sees, and did not estop lessors from 
declaring a forfeiture because of 
failure to complete the well in time. 
Southern Illinois Gas Co. v. Parsons 
(1923) 308 Ill. 139, 139 N. B. 2. 

16 Under an oil and gas lease re- 
quiring the lessee to pay $25 every 
60 days until commencement of 
drilling operations, the lessor waiv- 
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§ 156. Waiver by acceptance of delay rental 


REMEDIES FOR BREACH OF COVENANTS 


A lessor waives his power of forfeiture for failure to drill of pa 


ed failure to pay the third install- 
ment on time by receiving the second 
installment after it was due, and by 
failing for several days after being 
informed that the payment had been 
deposited in a bank to refuse to re- 
ceive it. Witherspoon v. Staley 
(Rexa(Cive Apps on yas 3 Sioa Ee 
il Gyale 

Under oil and gas lease, providing 
for forfeiture in case of failure to 
commence well within 99 days, un- 
less lessee pay for delay at $1 per 
acre per annum, failure of lessor to 
assert right of forfeiture promptly 
and unequivocally waives that right. 
Bloom vy. Rugh (1916) 98 Kan. 589, 
WOO Je, abilsys. 

If lessor claims delay rental and 
advance royalty due to June 19, 
1910, in amount of $52, but permits 
lessee to take charge of premises in 
September, 1917, and drill gas well 
and to pay royalty to owner of part 
of land where it is found for three 
years, and allows sale of premises 
after which lessee takes possession 
of lessor’s premises and brings in 
producing wells at expense of $19,- 
000 and tenders royalty to lessor, 
he would be guilty of laches, so 
that equity would not enforce for- 
feiture for rental due June, 1910. 
Pierce Oil Corporation v. Schacht 
(AUS LED) (7) COMI, TUS asa 12, #atik, 

But, see, ‘Taylor v. Hamilton 
(1924) 194 Cal. 768, 230 P. 656. 


17 Westmoreland & Cambria yy; 
ural Gas Co. v. DeWitt (1889) 43) 
Pa. 235, 18 A. 724, 5 L, Re 
McKean Natural Gas Co. y. 1 
(1916) 254 Pa. 328, 990m 
Hukill v. Myers (1892) 36. 
639, 15 S. EB. 151; Friend y 
lory (1902) 52 W. Va. 53, 4 
114; Pyle v. Henderson (190 
W. Va. 39, 63 S. BE. 762; 3 
Oil & Gas Co. v. Blanton | 


W. 


175 P. 920; Maud Oil & G 
v. Bodkin (1919) 75 Okl. 6, 18 
959; Pierce Oil Corporation 
Schacht (1919) 75 Okl. 101, 180 
731; Frank vy. Belleview Oil | 
Co. (1912) 29 Ok). 719, 119ee 
43 L. R. A. (GN. Si)) 48s 
Investment Co, v. Lanham ( 
36 Ol. 773, 130) Bo 2G yeae 
A. (N. S.) 50; Witherspoon vy. 
ley (Tex. Civ. App. 1911) 
W. 1191; Monarch Oil & Gas 
v. Richardson (1907) 124 Ky. 608 
99 S. W. 668; Ocala Oil Cony 
Hughes (1920) 187 Ky. 486, 2 

W. 799; Ohio Valley Oil & G 
v. Irvin Development Co. (191 : 
Ky. 517, 212 S. W. 110; MeNutey 
Whitney (1921) 192 Ky. 13 
S. W. 386; Great Western 
leum Corporation vy, Samson (192 
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due, acceptance of one installment does not waive the power to 
forfeiture for failure to pay the other installments.8 The ac- 
of rent after due will not waive the power to forfeit for sub- 
yreaches, unless the lessee is by the course of dealing led to be- 
t the lessor will not insist upon prompt performance of the cov- 
pay.19 

ent of delay rentals to prevent the termination of the lease by 
of the lessor’s power of forfeiture need not be made to the les- 
=rson, but may be made to a properly authorized agent.2° Oil 
leases very often provide for the payment of delay rentals by 
o the credit of the lessor in a named bank. Payment by such 


(814, 234 S. W. 727; Ohio 
il & Gas Co. v. Irvine De- 
ME Co. (1921) 192 Ky. 766, 
. 437; Swiss Oil Corpora- 
Lowell (1923) 199 Ky. 7638, 
. 1007; Kelley v. Ivyton 
us Co. (1924) 204 Ky. 804, 
Vv. 309; Clear Creek Oil & 
v. Brunk (1923) 160 Ark. 
» S. W. 7; Clear Creek Oil 
oO. v. Bushmaier (1923) 161 
\e2bo S. W. 37; Bray v. 
-§(1924) 162 Ark. 186, 258 
‘9; Blair v. Clear Creek Oil 
p. (1921) 148 Ark. 301, 230 
(6,19 A. L. R. 430; Cordell 
41924) 162 Ark. 41, 257 S. 

Dellinger v. Smith (1918) 

1009, 77 So. 947; Con- 
Gas Trust Co. v. Littler 
62 Ind. 320, 70 N. B. 368. 
the rule in force in Indiana 
itucky, that the lessor may 
» lease for nondevelopment, 
‘ssee does not drill within a 
jle time after notice, despite 
sess provisions of the lease 
y, it has been held in several 
wat a lessor, by the accept- 
rental for delay for a par- 
period, waives his power of 
re for nondevelopment until 


the end of the period for which rent 
has been accepted. See Consumers’ 
Gas Trust Co. v. Worth (1904) 163 
Ind, 141, 71 N. E. 489; Consumers’ 
Gas Trust Co. v. Howard (1904) 
EOS Ind. 10, 77 N, B. 498: Con-. 
sumers’ Gas Trust Co. v. Littler 
(1904) 162 Ind. 320, 70 N. B..363; 
New American Oil & Mining Co. v. 
Troyer (1905) 166 Ind. 402, 76 N. 
E. 253; American Window Glass 
Co. v. Indiana Natural Gas & Oil 
Co. (1906) 37 Ind. App. 439, 76 N. 
E. 1006. 

18 Duffield vy. Michaels (C. C. 1899) 
SR, S25. 

19 Frank Oil Co. v. Belleview Oil 
& Gas Co. (1912) 29 Okl. 719, 119 
Pr 260, 45. b. RR. A tN. 8.) 2287: 
Deming Investment Co. v. Lanham 
(1913) 36 Okl. 773, 130 P. 260, 44 
L. R. A. (N. S.) 50. 

20 Where an oil lease designated 
the owner and her husband as par- 
ties of the first part, and required 
the rental for extension of the right 
to be paid to the parties of the first 
part or deposited to “his” credit, 
the lease made each of the parties 
an agent for the other to accept pay- 
ment. Ocala Oil Co. v. Hughes 
(1920) 187 Ky. 486, 219 S. W. 799. 
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REMEDIES FOR BREACH OF COVENANTS 


method before the due date necessarily forecloses all questions of j, 


forfeiture.”6 


21 See Section 112. 

22 Brooks v. Day Oil Co. (1923) 
200 Ky. 3238, 254 S. W. 912. 

23 Beatty Oil & Gas Co. v. Blanton 
(D. C, 1917) 245 F. 979; Ohio Val- 
ley Oil & Gas Co. v. Irvine Develop- 
ment Co. (1921) 192 Ky. 766, 234 
S. W. 437; Bray v. Woodley (1924) 
162 Ark, 186, 258 S: W. 119. 

24 Ohio Valley Oil & Gas Co. v. 
Irvine Development Co. (1921) 192 
Ky. 766, 234 S. W. 487. 

25 Bray v. Woodley (1924) 162 
Paice, AUS is IS Mas 1S), 

26 Cordell v. Enis (1924) 162 Ark. 
41, 257 S. W. 375. 

Where money necessary to prevent 
a forfeiture of an oil and gas lease 
was not deposited to the lessor’s 
credit in time, that the latter made 
some delay in refusing to accept the 
deposit did not estop him from there- 


mination of the lease for nonpayment. While the designated bank 


he was held to have accepted the rent and thereby waived his pow 


after claiming a forfeiture; 
see not being prejudiced by such de- 
lay. Witherspoon y. Staley (Tex 
Civ. App. 1913) 156 S. W. 557. 
' Since wife was entitled to re 
payment of rents under oil an 
lease covering homestead prc 
after death of her husband, 2 
ance by her of payments at time and 
place other than that designa 
lease was a waiver of forfeitw 
failure to pay rent at time and 
designated. Warren vy. 4S 
(1925) 168 Ark. 682, 27235mem 
BINT. 

Evidence held not to prove accep! 
ance of a check for overdue I 
required to be paid to preven 
feiture in case of failure to 
Wilder v. Jackson (1920) 150 
864, 91 So. 245. 
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§ 157. Waiver of forfeiture by action for rent 


the drill or pay lease, where the lessor has his election to for- 
ease or bring an action for rent for failure of the lessee to drill 
n election to sue for rent for past breaches amounts to a waiver 
ower to forfeit the lease for such past breaches, but not for 
eaches.*? 


§ 158. Waiver of forfeiture by contract 


or may waive his power of forfeiture for breach of a condition 
ase to drill or pay delay rental by a contract after the breach 
y stipulating to that effect, or impliedly do so by a contract ex- 
the time for commencement or completion of wells or the pay- 


delay rentals.*® 


cases cited in footnote 65, 
149. 

5 vy. Henderson’ (1909) 65 

9, 68 S. W. 762; Ohio Oil 
Detamore (1905) 165 Ind. 
IN. EB. 906; Kelly v. Univer- 
‘Supply Co. (1924) 65 Cal. 
3, 224 P. 261; Masterson v. 
mn Oil Co. (Tex. Civ. App. 
»>53 S. W. 908; Escoubas v. 
na Petroleum & Coal Oil Co. 
22 La. Ann. 280. 
e the lessee under an oil 
olates the lease so that the 
might terminate it, but does 
so, and afterwards the par- 
“ee that for valuable consid- 
from the lessee, the lessor 
sept the same as a full com- 
with the lease, and such con- 
on is given and accepted, it 
iver of prior violations of the 
Kansas Natural Gas Co. v. 
(1909) 79 Kan. 167, 100 P. 


isions of time for the begin- 


Such a contract will not, however, have the 


ning of an oil and gas well, made by 
the original lessor in conjunction 
with other joint owners of the land, 
sublet by the original lessee, held to 
have constituted an estoppel of the 
original lessor to claim in equity 
that the lease on his land which 
was not sublet was terminated by 
reason of the failure of the origi- 
nal lessee and his codefendants to 
begin a well or pay rentals on such 
land within the first year of the life 
of the lease, or, at all events, within 
the six-month period provided for 
in the first extension agreement. 
Walker v. Lane. (Tex. Civ. App. 
1921) 233 S. W. 634. 

An oil lease contained a stipula- 
tion for a forfeiture if the lessee did 
not begin operations within two 
months, and have a well completed 
within five months. Held, that a 
waiver of the stipulation as to the 
time of completing the well was not 
shown by proof that the lessor con- 
sented to an extension of the time 
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effect of waiver or estoppel, if the lessor was induced to enter into « 
contract through fraudulent representations of the lessee.*® 


§ 159. Lessor cannot enforce forfeiture for failure to drill or Day 
where the power to do so is not expressly reserved 


Where an oil and gas lease does not contain a clause reserving fhe 
power of forfeiture for breach of the covenants of the lessee to 
or pay delay rental,®° or where.the language of the lease is so une 


within which to begin operations. 
Cleminger v. Baden Gas Co. (1893) 
159 Pa. 16, 28 A. 293, 33 Wkly. 
Notes Cas. 480. 

29 In suit to cancel oil and gas 
lease for lessee’s failure to com- 
mence drilling, lessor’s allegations 
as to supplemental agreement to 
waive breach if lessee complied with 
certain additional obligations, but 
that lessee failed to perform them, 
held properly pleaded for purpose 


of showing history of transaction. 


and relation of parties, as well as in 
anticipation of probable defense of 
waiver. Street v. Masterson (Tex. 
Opie ANoiy UA PA ISI ihn OIG 

See J. M. Guffey Petroleum Co. 
vy. Oliver (Tex. Civ. App. 1904) 79 
S. W. 884. 

30 In Thompson vy. Christy (1890) 
UGE Ie, ABO, A) VA, Wek ial It, Ike, 
A. 236, although the action was one 
of ejectment, the court said: ‘‘The 
rule undoubtedly is that the right 
to declare a forfeiture must be dis- 
tinctly reserved, that the proof of 
the happening of the event upon 
which the right is to be exercised 
must be clear, that the party enti- 
tled to do so must exercise his right 
promptly, and that the result of 
enforcing the forfeiture must not be 
unconscionable. In this case the ex- 
istence of the right was denied. 


REMEDIES FOR BREACH OF COVENANTS 


5 


There had been no attempt to 
cise it, except by means of th 
vice suggested by counsel of & 
ing a new lease. The lessees y 
in actual possession and for gs 


enabling him to assert a fort 
upon the facts of this case, a 
were shown, 
offered to show them, the cons 
of the chancellor would be moyed te 
aid him to a decree.” 

Likewise in Marshall vy. Forest 0 
Co. (1901) 1918 Pa. SS areas 
where the lease did not cont 
forfeiture clause for failure t 
or pay, it was held to charg 
jury that the lease might be fort 
ed for nonpayment of delay re 
was error. 


& Refining Co. (Tex. Civ. App. 1 
223 S. W. 696; Smith v. Pe 
Natural Gas Co. (1917) 26728 
396, 101 A. 739; Johnson Ve 
ley (1879) 52 Tex. 2265 
Creek Oil & Gas Co. 


8) 199 Ky. 218, 250 S. W. 
the last cited case the court 
he lease contract not hav- 
rided for forfeiture in case 
se to pay the rentals when 
xe can be had by the lessor. 
, the contract could not 
emed without pleadings to 
such a decree. The evi- 
or appellant, Wilson, tends 
r, though not clearly, that 
as of the contract were not 
caced in this writing. With 
awvever, we have no authority 
under the present state of 
5rd. Neither did appellant, 
bring himself within the 
ablished rule of this juris- 
which allows the lessor, aft- 
asonable time for the drill- 
she premises has expired, to 
ytice upon the lessee that de- 
2nt of the lease is required 
lessor within a reasonable 
9m the giving of the notice, 
ulty of forfeiture, and in de- 
ereof the lessor will demand 
llation of the lease, for the 
gs do not aver that any such 
vas given.’’ 
il and gas lease requiring 
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riguous that its true meaning cannot be determined by the 
ere can, of course, be no forfeiture by the lessor because of 
’s failure to drill or pay. The lessor may, however, be able to 
ancellation of the lease on the ground of abandonment, de- 
upon the facts of the particular case.** 


Forfeiture not enforced in equity where breach is due to the 
fault of the lessor 


or may not enforce a forfeiture for failure of the lessee to drill 
elay rental within the time stipulated in the lease, if the failure 
ssee to drill or pay is attributable to the fault of the lessor.*% 


quarterly payments of rental until 
development work was begun, but 
not providing for forfeiture, nor 
making time of its essence, held not 
forfeited by a slight delay in making 
a payment through mistake. Ag- 
gers v. Shaffer (C. C. A. 1919) 256 
F. 648, affirming decree (D. C. 
1917) Shaffer v. Marks, 241 F. 139. 

Delay in payment of rentals un- 
der an oil lease, with no intention of 
tenant to abandon lease, is no 
ground for forfeiture if the tenant 
later offers to pay all rentals due; 
at least where lease does not stip- 
ulate for forfeiture for failure to 
pay when due. Collins v. Humble 
Oil & Refining Co. (Tex. Civ. App. 
1920) 223 S. W. 696. 

31 McCallister v. Texas Co. (Tex. 
Civ. App. 1920) 223 S. W. 859; 
Decker v. Kirlicks (1919) 110 Tex. 
90, 216 S. W. 385. 

32 Sugg v. Williams (1921) 191 
Ky. 188, 229 S. W. 72; Marshall v. 
Forest Oil Co. (1901) 198 Pa. 83, 
47 A. 927. 

33 Rogers v. Magnolia Oil & Gas 
Co. (1922) 156 Ark. 103, 245 S. W. 
802; Kelley v. Ivyton Oil & Gas Co. 
(1924) 204 Ky. 804, 265 S. W. 309; 
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rent when tendered,?® or to make provision for a proper person to y 


the rent could be paid, the lessor cannot enforce a forfeiture for the 


failure to pay.?? 


Farrow vy. Caudill (1923) 199 Ky. 
290, 250 S. W. 989; Leonard v. 
Busch-Everett Co. (1916) 139 La. 
1099, 72 So. 749; Hamilton v. Em- 
pire Gas & Fuel Co. (C. C. A. 1924) 
297 EF. 422; Heard v. Pratt (Tex. 
Civ. App. 1923) 257 S. W. 660; 
Lieber v. Ouachita Natural Gas & 
Oil Co. (1922) 153 La. 160, 95 So. 
538; Gulf Refining Co. v. Hayne 
(1920) 148 La. 340, 86 So. 891. 

84 Leonard v. Busch-Everett Co. 


(L9G) L9 Lal 099; 72 So. 749); 


Rogers v. Magnolia Oil & Gas Co. 
(1922) 156) Ark: 103, 245) 1S. OW. 
802; Hamilton v. Empire Gas & 
Huel Co, (C, (C2. Ay A924) 297) 
422; Heard v. Pratt (Tex. Civ. App. 
1923) 2575S. W. 660; Gulf Refining 
Co. v. Hayne (1920) 148 La. 340, 
86 So. 891. 

35 Heard v. Pratt (Tex. Civ. App. 
1923) 257 S. W. 660. 

36 Kelley v. Ivyton Oil & Gas Co. 
(1924) 204 Ky. 804, 265 S. W. 309; 
Leonard v. Busch-Everett Co. 
(1916) 139) Wa. 10995 72, So. 749) 
Lieber v. Ouachita Natural Gas & 


Oil Co. (1922) 153 La. 160, 95g 
538. 4 


by applying for the appointme 
a new guardian to whom t 
make the payments, though o 
ment was made after lessor ai 
his majority which was unkn 
the lessees, lessor is not entitl 
equity to have the lease forfeite 
nonpayment of the rent which 
due largely to his own fault 
that of his guardian; even if he 
not, as indicated by some of the 


nomination. Farrow 
(1923) 199 Ky. 290, 250 S. 
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Remedies of the lessor for failure of the lessee to drill or 
pay where the “unless” drilling clause is used 


the “unless” drilling clause is used, the lessee does not cove- 
drill or pay. The clause relative to the drilling of wells within 
_ time, or the periodic payment of money, is used, not for the 
: of fixing a duty upon the lessee to drill or pay, but to state a 
on upon which the lease terminates if these acts are not per- 
Consequently, if the lessee fails to drill within the stipulated 
e lessor cannot recover in an action for rent, or recover in an 
or damages for failure to drill, for the obvious reason that there 
tty upon which to found such actions.%8 

-e the “drill or pay” clause is used, the courts uniformly hold 
~ interest of the lessee is subject to be defeated by breach of 


gow v. Griffith (Com. Pl. 
2 Pittsb. Lee. J. (CN. §.) 
tlasgow v. Chartiers Oil & 
| (1892) 152 Pa. 48, 25 A. 
McKee v. Colwell (1898) 7 
rer. Ct. 607; Hays v. Forest 
(1906) 213 Pa. 566, 62 A. 
Smith v. South Penn Oil Co. 
159 W. Va. 204, 53 S. HB. 152; 
cen v, Kelly (1902) 66 Ohio 
264 N. B&. 560; Brown v. 
(1902) 65 Ohio St. 507, 63 
>; North American Oil & Gas 
Jrumm (1912) 34 Ohio Cir. 
309; Brooks v. Kunkle 
24 Ind. App. 624, 57 N. BE. 
DVhio Oil Co. v. Detamore 
165 Ind. 243, 73 N. BH. 906; 
Fraze (1907) 169 Ind. 53, 
BE. 971; Butcher v. Greene 
50 Ind. App. 692, 98 N. BH. 
<ansas City Oil & Develop- 
‘o. v. Irick (1915) 60 Ind. 
6, 110 N. E. 566; Frank v. 


C1S7TS) S2° ORL 20, 2152: 2.597; 
Northwestern Oil & Gas Co. v. Bra- 
nine: CL9LS) 2 OR]. 207, 175 P: 
533, 3 A. L. R. 344; Garfield Oil 
Co. v. Champlin (1920) 78 Okl. 
91, 189 P. 5614; Curtis v. Harris 
CLOTS) 76) OK 226; 184 PP. B74; 
Hastern Oil Co. v. Smith (1920) 
80 Okl. 207, 195 P. 778; Ireland 
vy. Chatman (1922) 87 Okl. 223, 
209 P. 408; Stine v. Producers’ Oil 
Co. (Tex. Civ. App. 1918) 203 S. 
W. 126; Ford v. Cochran (Tex. Civ. 
App. 19:20) 223 'S. W. 1041; Texas 
Co. v. Curry (Tex. Civ. App. 1921) 
229 S. W. 643; Brunson v. Carter 
Oil Co. (D. GC. 1919) 259 F. 656; 
O’Neill v. Risinger (1908) 77 Kan. 
63, 93 P. 340; Jones v. Murphy 
(Tex. Civ. App. 1923) 253 S. W. 
634; United States v. Comet Oil & 
@as Go. (G:C. TOLL) ASF ay 614; 
Smith v. Harris (Tex. Civ. App. 
1923) 252 S. W. 836; McDaniel v. 


sw Oil & Gas Co. (1911) 29 
B, 119 P. 260, 48 L. R. A. 
) 487; Mitchell v. Probst 


Hager-Stevenson Oil Co. (1926) 75 
Mont. 356, 243 P. 582. 
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conditions subsequent ; 


within the time or times stipulated in the lease. 


39 Galey v. Kellerman (1889) 123 
Pa. 491, 16 A. 474; Wills v. Manu- 
facturers’ Natural Gas Co. (1889) 
DUSYO) Wee AAG ESN (Pails Gy Ibe It, Je\ 
603; Ray v. Western Pennsylvania 
Natural ‘Gas “Co: (uso)! sis sea: 
i, A) AG ALG, aba dup Ri ANA 2A. 
21 Am. St. Rep. 922; Springer v. 
Citizens’ Natural Gas Co. (1892) 
145 Pa. 430, 22 A. 986: "Osden' vy. 
Hatry (1892) 145 Pa. 640, 23 A. 
334; Mertz v. Vandergrift (1891) 
Upyey Wee Bl, ZA) MN, are  aeerideie 
vy. Vandergrift (1891) 138 Pa. 576, 
21 A. 202; Jones v. Western Penn- 
sylvania Natural Gas Co. (1892) 
146 Pa. 204, 23 A. 386; Phillips v. 
Vandergrift (1892) 146 Pa. 357, 23 
AS oals Leatherman vy. Oliver 
(@USOP) alsik deer Gel, By ANS 8388 
Johnstown & F. R. Co. v. Egbert 
(1892) 152 Pa. 53, 25 A. 1515; Smi- 
ley v. Western Pennsylvania Natu- 
ral Gas Co. (1891) 138 Pa. 576, 24 
A. 1; Gibson vy. Oliver (1893) 158 
Pa, 277, 27 A. 961; Cochran v. Pew 
Guso3)) LS Rar caee ccna leo): 
Liggett v. Shira (1893) 159 Pa. 
350, 28 A. 218; McMillan v. Phila- 
delphia Co. (1893) 159 Pa. 142, 28 
A. 220; Conger v. National Transp. 
Co. (1895) 165 Pa, 561, 30 A. 1038; 
Mathews v. People’s Natural Gas Co. 
(Abs) aby) lee als, BK UA, alles 
Jackson v. O’Hara (1897) 188 Pa. 
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that is, the failure of the lessee to drill or pa, 


This power to fo, 


43 S, E. 147; Lawson vy. Kire 
(1901) 50 W. Va. 344, 40S. B.: 


Ind. pa 207, 88 No EE "59: 
v. Consumers’ Gas Trust Co. 


A. 673: Title inantenes & Trust Co 
v. Amalgamated Oil Co. (1928) § 
Cal. App, 29) 218 (Pas 


255 S. W. 812; Crown Oil Go. ¥ 
Probert (1905) 28 Ohio Cir. Ct. F 
739; Woodland Oil Co. v. Craw 
(1896) 55 Ohio st. 161, 44 


R. A. 1916B, 686: "uae v. M 
Continent Oil Development Co 
(1917) 62 Okl. 206, 162 P. Tonge 
R. A. 1917D, 231; Brennan v. 
ter (1918) 68 Okl. 112, 172 Page 
40 See Sections 149 and 152. 
41 Frank Oil Co. v. Belleview Gas 
& Oil Co. (1911) 29 OkIy (ae 
P. 260, 438 L. R. A, (Ne; Sa 
Mitchell v. Probst (1915) 52 OF 
10, 152 P. 597; Northwesterm™ ! 
& Gas Co. v. Branine (1918) 71 
107, 175 P. 683, 3 Ayeiaeee sia 
Garfield Oil Co. vy. Champlin (1920) 
78 Okl. 91, 189 P. 514; SKienmm 
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created in the lessee by such lease cannot be one terminable by 
of condition subsequent. Some courts have designated them op- 
optional leases,” but the interests created by them are perhaps 
assified as estates upon common-law limitation, wherein the in- 
. the grantee or lessee continues until the happening of the event 
uch they terminate.48 The lease of the “unless” type provides 
lessee’s privilege shall terminate unless he drills or pays at a 
time. Or, putting it another way, the lease continues as long as 
the stipulated sums of money, limited, of course, by the length 
efinite term. Some courts have held that the interest created by 
t of lease is one on common-law limitation.“ 

interest created by the “unless” lease is classed as an interest 
»mmon-law or special limitation, it is difficult to see how the ter- 
by failure of the lessee to drill wells or pay the sums stipulat- 
in for the continuance of his privilege of drilling can be ac- 
y termed a forfeiture, or a decree of a court of equity canceling 
lease or quieting the lessor’s title in respect to it, the enforce- 
© a forfeiture. But whether this terminology be finally accepted 
courts to designate the nature of the interest of the lessee, they 
‘eless agree that the lease automatically terminates by its own 


m Oil & Gas Co. (1920) 80 
ia £93 P. 988; Ireland v. 
im (1922) 87 Okl. 223, 209 
Curtis v. Harris (1919) 76 
6, 184 P. 574; Eastern Oil 
Smith (1920) 80 Okl. 207, 
773; Weiss v. Claborn (Tex. 
pp. 1920) 219 S. W. 884; 
re Barton (Tex. Civ. App. 
»24 S. W. 268; Ford v. Coch- 
=. Civ. App. 1920) 223 S. W. 
Appling v. Morrison (Tex. 
im. 1921) 227 S. W. T08; 
¥. Texas Co. (Tex. Civ. App. 
262 S. W. 152; Stine v. Pro- 
Oil Co. (Tex. Civ. App. 1918) 
W. 126; Glasgow v. Char- 
BCo., (1892) 152 Pa. 48; 26 
* Hays v. Forest Oil Co. 
213 Pa. 556, 62 A. 1072; 
ten v. Kelly (1902) 66 Ohio 


St. 605, 64 N. BH. 560; Snodgrass v. 
South Penn Oil Co. (1900) 47 W. 
Va. 609, 35 S. HB. 820; Brooks v. 
Kunkle (1900) 24 Ind. App. 624, 
57 N. E. 260; O’Neill v. Risinger 
(1908) 77 Kan. 63,93 P. 340; Har- 
rell v. Saline Oil & Gas Co. (1922) 
153 Ark. 104, 239 S. W. 7381; Bray 
v. Woodley (1924) 162 Ark. 186, 
258 S. W. 119; Union Gas & Oil Co. 
v. Wiedeman Oil Co. (1924) 211 
Ky. 361, 277 S. W. 3238. 

42 See Section 53. 

43 1 Tiffany, Law of Real Property 
(1920) § 92; Minor & Wurts, Real 
Property (1910) §§ 158, 479. 

44 Caruthers v. Leonard (Tex. 
Com. App. Sec. B, 1923) 254 S. W. 
779. See, also, Lindlay v. Raydure 
(D, 6. 1917) 239 B. 928. 
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of terms, speak of these actions as the enforcement of forfeitures, ang 


view them with the same grave concern that they do forfeitures for 


breach of conditions subsequent.*6 


In some instances, however, 


have held that such actions are not really enforcement of forfeitures 


and are not affected by the rule that equity abhors a forfeiture.“ 


45 See cases cited in note 41, Sec- 
tion 161, supra. 

46In Bloom vy. Rugh (1916) 98 
Kan, 589; 160 Re iilsb, the court 
said: ‘‘Counsel for plaintiffs say: 
‘The appellants’ lease is what is 
termed among the oil and gas fra- 
ternity an wnless lease, in contradis- 
tinction to what is termed an or 
lease.’ A nice distinction is sought 
to be made between the case at bar 
and that of Rhodes v, Oil Co. (1909) 
80 Kan. 762, 104 P. 851, which was 
an or lease contract. The cases de- 
cided by this court have not attach- 
ed any importance to such subleties 
of language, but have been deter- 
mined upon their individual and 
substantial merits; the later drift 
of the decisions shows a decided 
tendency to frown on forfeitures 
where the rights of the parties in- 
sisting thereon can otherwise be ad- 
equately protected.’”’ Kays vy. Little 
(WoLS)) Los Kany 4605 1ioee. a9), 
i A. Ly R. 675; Cordell vi Bins 
(1924) 162 Ark. 41, 257 S. W. 375; 


Epperson v. Helbron (1920) © 


Ark. 566, 225 S. W. 345, T5mgeam 
IR, HOG 
In practically all jurisdictions the 
courts speak of the termination of 
an unless lease for failure to dri 
or pay as a forfeiture. 
47In Ford v. Cochran (Tex. Ci 
App. 1920) 223 S. W. 1041, 3 
lin, J., said: ‘Briefly stated 
suit is not in the true sense a 
in equity to declare a forfeiture 
but is an action seeking a decree de 
claring an optional lease terminé 
for nonperformance of its e 
conditions upon which its contil 
tion depended, and therefore 
familiar general rule that a «& 
of equity will not enforce a for 
ture, but will often lend its aid 
prevent one, has no applic 
See, also, Johnson v. Portwov® 
(1896) 89 Tex. 235, 34 S. W. o¥Y 
787; 1 Pom. Eq. Jur. § 455.7 


App. 1921) 227 S. W. 708, the 
said: “Courts of equity do not bd 
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less of the terminology used by the courts in reference to the 
tion of the “‘unless” lease for failure of the lessee to drill or 
cals, suits for cancellation of such leases after their termina- 


such failures are, in the better reasoned cases, decided upon 


s of law and equity different from those involved in the en- 


t of forfeiture of the “drill or pay” lease. 


In most jurisdic- 


is held that, in the provisions of the “unless” lease for the ex- 
f the lessee’s privileges of exploration by the drilling of a test 
e payment of a stipulated sum of money, time is of the es- 
E the contract, rental is payable in advance unless otherwise 
d,*® and that, in absence of express provision to the contrary, 


Situres, and will usually re- 
mainst them; but this is in 
a forfeiture. Appellants 
tt contracted to dig a well, 
[pay rentals. They simply 
privilege to do so, and up- 
Lure to drill within the year, 
rpay on or before the time 
» lose this privilege.”’ See, 
vd v. Barton (Tex. Civ. App. 
124 S. W. 268; Weiss v. Cla- 
rex. Civ. App. 1920) 219 S. 
In Curtis y. Harris (1919) 
226, 184 P. 574, Chief Jus- 
|an said: ‘‘Under the express 
-quivocal terms of the lease, 
ats of both parties were to 
tte January 8, 1917, if a well 
completed, unless the lessee 
to avail himself of the op- 
delay the completion of such 
paying the stipulated rental 
ance. The lessee was not 
to pay the rental, but pay- 
ras a condition precedent to 
1t to defer drilling. The rule 
led for, which seeks to pre- 
rfeiture, has no application. 
se terminated by its terms on 
_of January, no well having 
rilled, no payment tendered, 
facts appearing that amount 
ficient legal excuse to relieve 


the lessee from the effect of neither 
completing a well nor paying the 
stipulated rental. Lessee’s right to 
defer drilling was merely an option 
and time is of the essence of the 
contract. He lost his: opportunity 
to defer the drilling, by not per- 
forming a condition required of him, 
and which right was to be paid for 
in advance when obtained.” 

48 Dill v. Fraze (1907) 169 Ind. 
53, 79 N. E. 972; Epperson v. Hel- 
bron (1920) 145 Ark. 566, 225 S. 
W. 245, 15 A. L. R. 597; Harrell v. 
Saline Oil & Gas Co. (1922) 153 
Ark. 104, 239 S. W. 731; Sullivent 
y. Clear Creek Oil & Gas Co. (1919) 
138 Ark. 367, 211 S. W. 173; Bray 
vy. Woodley (1924) 162 Ark. 186, 
258 S. W. 119; Flanigan v. Stern 
(1924) 204 Ky. 814, 265 S. W. 324; 
Curtis v. Harris (1919) 76 Okl. 226, 
184 P. 574; Garber v. Hauser 
(1919) 76 Okl. 292, 185 P. 436; 
Garfield Oil Co. v. Champlin (1920) 
78 Okl. 91, 189 P. 514; Eastern Oil 
Co. v. Smith (1920) 80 Okl. 207, 
195 P. *738¢ Garfield OH Co. VY: 
Champlin (1924) 103 Okl. 209, 229 
P. 824; McKinlay v. Feagins, 82 
Okl. 193, 198 P. 997; Weiss v. Cla- 
born (Tex. Civ. App. 1920) 219 Ss. 
W. 884; Young v. Jones (Tex. Civ. 
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App. 1920) 222 S. W. 691; Bailey 
v. Williams (Tex. Civ. App. 1920) 
2238 5, W. ollie “Hord vy. (Cochran 

(Tex. Civ. App. 1920) 223 S. W. 
1041; Ford y. Barton (Tex. Civ. 
App. 1920) 224 S. W. 268; Appling 
v. Morrison (Tex. Civ. App. 1921) 
227 S. W. 708; Stine v. Producers’ 
Oil Co. (Tex. Civ. App. 1918) 203 
S. W. 126; McLaughlin v. Brock 
(ex! (Civ Appi aZZon SteWwe conor 
Stovall v. Texas Co. (Tex. Civ. App. 
1924) .262 S. W. 152; Wilder v. 
Norman (1920) 147 La. 413, 85 
So. 59: Rowe v. Atlas Oil ‘Co. 
(1920) 147 La. 387, 84 So. 485; Jen- 
nings-Heywood Oil Syndicate vy. 
Houssiere-Latreille Oil Co. (1907) 
119 La. 864, 44 So. 510; Gillespie v. 
isxolevoy (KO, (i ANG agen) Ail ih Ceol, 
But, see, Bloom v. Rugh (1916) 98 
Kan. 539, 260 Po lish; Smith vy. 
Steele (1915) 96 Kan. 106, 150 P. 
519, and Kays v. Little (1918) 103 
Kan. 461, 175 P. 149, which seem 
to be contra. See, also, Section 111. 

49 Flanagan v. Marsh (1907) 105 
S. W. 424, 32 Ky. Law Rep. 184; 
Mitchell v. Probst (1915) 52 Okl. 
10} wb) eB Sots Horde y.. «Cochran 
(Tex. Civ. App. 191210) 223° Sv W: 
1041; Weiss v. Claborn (Tex. Civ. 
App. 1920) 219 S. W. 884. 

50 Mitchell v. Probst (1915) 52 
(OM, aly aby ek ay) Mhereilenansl yy, 
Chatman (1922) 87 Okl. 228, 209 
P. 408; Garfield Oil Co. v. Cham- 


tendered two days after due an 
was admitted that the lessor We not 
damaged by the delay. In F 
Cochran (Tex. Civ. App. 1920 
S. W. 1041, and Ford v. Barton 
(Tex. Civ. App. 1920) 224 Siw 
268, the lease was canceled 
though the money was tendered sé 
en days after the due date and 
lessee gave as an excuse the seri 
illness of a member of his fa 
In Appling v. Morrison (Tex. Gi 
App. 1921) 227 S. W. 708, the 
was held to have terminated, 
though the lessee deposited the 
ey in the mails in ample tin 
reach the lessee in the ord 
course, but it was not received 
two days after the due date. I 
lespie v. Bobo (C. C. A. 1921) 2 
641, it was held that the leas 
terminated for nonpayment wh 
check mailed did not reach th 
sor in time because of an incor! 
address. In these jurisdicti 
which strictly enforce the terms of 
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where the court has either been unable to understand, or else 
ssed to recognize, the difference in the legal relations created by 
ess” and the “or” leases, cancellation of both types of leases 
ire to drill or pay are viewed as enforcement of forfeitures, and 
=ss” lease will not be canceled if the lessee drills or pays within 


able time.54 


ssor of an “unless” lease may be refused his remedy by way 
allation of the lease, where by words or conduct he may be held 
waived the enforcement of the provisions of the lease or be 
to insist upon an enforcement of the provisions of the lease. 


ess” lease for nonpayment, 
stion of termination or can- 
. of the lease really becomes 
pyment, 
> oil and gas lease merely 
ssee the right to enter on 
id take a portion of the oil 
therefrom, without convey- 
resent interest therein, and 
i for the termination of les- 
2ht, on failure to drill or 
oecified payment on or be- 
tain date, the failure to drill 
the stipulated amount on or 
such date, constituted a for- 
against which equity will not 
ief, though failure to make 
~y payment was due to a mis- 
-to amount, and though an 
less than that specified was 
i prior to such date, and the 
10unt tendered subsequent 
Young v. Jones (Tex. Civ. 
20) 222 S. W. 691. 
‘urther discussion of what 
tes payment of rental under 
less’’ lease, see section 112. 
ith v. Steele (1915) 96 Kan. 
0 P. 519; Bloom v. Rugh 
a8 Kan. 589, 160 P. 11385. 
$v. Little (1918) 103 Kan. 
Pe Paoe a. VAS. Ta, ity (GT; 
che lessee sent a check for 
y way of registered letter in 


time to reach the lessor before the 
due date, but it was lost and not 
received until three days after the 
due date, when it was refused, the 
Kansas court, in refusing to cancel 
the lease at the suit of the lessor, 


said: ‘“‘The plaintiff attempted to 
enforce a forfeiture of Foster's 
rights under the lease, although 


Foster was diligent in doing what 
the lease required that he should 
do. He manifested no intention to 
abandon his rights under the lease, 
not even by neglecting to make an 
effort to pay the rental required un- 
til after the time fixed for payment. 
He attempted to make those pay- 
ments before the stipulated time. 
It was not through any act of his 
that payment did not reach the 
plaintiff in ample time. Under the 
circumstances it would have been 
inequitable to have granted the 
plaintiff the relief he asked.” 

See, also, Brunson vy. Carter Oil 
Co. (D. C. 1919) 263 F. 935, where 
the court refused to cancel a lease 
where the rental money did not 
reach the assignee of the lessor who 
was entitled to it, due entirely to 
the fault of the lessee’s clerk in not 
making a proper transfer of the 
transfer of title on the records of 
the lessee. 
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The principles here involved in respect to the “unless” lease are Ji 
or no different than they are in respect to the “or’’ lease and haye pee, 


discussed therewith in a previous section.5* 


§ 162. Abandonment 


The distinction between the termination of oil and gas leases by for. 
feiture and by abandonment is somewhat shadowy. ‘The use of } 
forfeiture and abandonment as a method of termination has its basis j 
certain settled rules of policy respecting leases of this character. The 
rules of policy, often referred to as the doctrine of development, are 
that where land is leased for oil or gas or other mineral purposes 
the principal consideration for the grant of the privilege by-the | 
is the payment of royalties contingent upon production, the lessee, i 
absence of express covenants in the lease to do so, is held to be under 
implied duties to test and develop the land, protect it from dre 
and market the product, so that the consideration to the lessor may be 
realized, and that upon his failure to perform such duties the lease be 
terminated, in order that the lessor be free to use and alienate the 
for oil or gas or other purposes.53 Of course, the lessor always hi 
remedy in damages,5# or possibly specific performance, for the bree 
these covenants; but experience gained early in the oil and gas bu 
has demonstrated the unsatisfactory character of each of these reme- 
dies, and that the best interests of the parties generally required that 
the land be tested, developed ‘and the product marketed, or else the 
lease be terminated and the title cleared. 

In recognition of this policy that land leased for oil purposes she 
be developed, or the lease terminated, oil and gas leases have, fro! 


part of the lessor to forfeit the lease for breach of the lessee’s cove 
to test and develop the premises. Such a power may be reserve 
breach of the lessee’s covenant to test the land. By the “drill or fo 
clause the lessee covenants to drill a well within a limited time, an 
breach the lessor expressly reserves the power to forfeit the lease” 


52 See sections 154, 155, 156. 54 See section 138. 
53 See section 140. 55 See sections 104 and 123. | 
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rill or pay” lease the lessee covenants to drill a test well within 
ime, or in lieu thereof pay a stipulated sum of money period- 
il such well is drilled, and for the breach of these duties the 
| ae reserves the power of forfeiture.5® By the “unless” 
ause the lease is terminated by its own limitation, if the lessee 
‘drill a test well or pay a stipulated sum of money within a 
. time for a further extension cf the privilege to drill.57 To 
;evelopment or termination after the discovery of oil or gas in 
Jantities, leases very often contain express covenants on the 
i lessee against the cessation of operations for a given time to 
frtain number of wells,>8 to protect the land from drainage,”® 
-‘the product,® or such other acts as are necessary for the real- 
& the principal consideration of the lease, for the breach of 
= lessor expressly reserves the power of forfeiture. Where the 
is express and the power to terminate for the breach is also 
‘the courts, in conformity with the aforementioned rule of 
ave uniformly terminated the lease for breach of the condition 
=ction of the lessor, in absence of some element of waiver or 
regardless of the maxim that equity abhors and will not en- 
rfeitures.*1 But leases do not always contain express cove- 
the part of the lessee to test and develop the land, nor do they 
xpressly reserve a power of forfeiture in the lessee for breach 
gsee’s express or implied duties to do so. If a lease does not 
“xpress covenants on the part of the lessee to test the land, and 
rue development and production in the event oil or gas is dis- 
jn paying quantities, but does contain a general power of for- 
4 the lessor for breach of the lessee’s covenants, some, but not 
+s will enforce the forfeiture provision for breach of the 
implied covenants.®* Although a lease may contain express 
-s for testing the land within a limited time, or for the contin- 
sJopment and operation of the premises after discovery in pay- 
ntities, courts will not enforce a forfeiture of the lease for 
of these covenants, if that power is not expressly reserved in 


section 105. 60 See section 131. 
section 107. 61 See sections 140 and 148. 
section 124. 62 See section 140. 


section 125. 
Or & GAS—33 
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the lease.68 Where the lease neither contains express cov 
testing and developing the land, nor reserves the power in the les 


63 See section 159. 

64 See section 140. 

65 See section 85. 

66 See section 86. 

67 Bluestone Coal Co. v. Bell 
(1893) 38 W. Va. 297,18 S. E. 493; 
McColl v. Bear Creek Coal Mining 
Co; (1913) 162 Lowa, 4915 143) N: 
W. 5382; Ray Coal Mining Co. vy. 
Ross (1915) 169 Iowa, 210, 151 N. 
W. 63; Eastern Kentucky Mineral, 
Co. v. Swann-Day Lumber Co. 
(1912) 148 Ky. 82, 146 S. W. 438. 
26 Jo. RR. AL GN, (Se) 6725) United 
Mining Co. v. Morton (1917) 174 
Key, 3'616, “92S! We Woe sense ve 
Swan (1916) 38 R. I. 534, 96 A. 
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s 


840; Gillespie v. American | 
Chemical Co. (1915) 247 Pa. 222 
93 A. 272; Charleston, S7Gaam 
& Mfg. Co. v. American Agricu 
Chemical Co. (1911) 126 Ten 
150 S. W. 1143; Chandler v. 
(1914) 73 W. Va. 658, 81 S. B, 828 
L. R. A. 1915B, 56. 
68 Karns v. Tanner (1870) ' 
297; Munroe y. Armstrong ( 
96 Pa. 307; Riddle Wau 
(1892) 147 Pa. 30, 28 A. 241; 
hart v. Lockwood (1892) 15 
82, 25 A. 287; Venture Oil 00 
Fretts (1893) 152 Pa. 451, 40 
732; May v. Hazelwood 0 
(1893) 152 Pa. 518, 25 om 


Sum.Or & GAS 


. Phillips (1895) 165 Pa. 
842; Stage v. Boyer 
83 Pa. 560, 88 A. 1035; 
v. Forest Oil Co. (1901) 
$8, 47 A. 927; Calhoon Vv. 
G2) 201 Pa. 97,50 A. 967; 
._ Philadelphia Co. (1904) 
e884, 60 A. 149; Ahrns v. 
Valley Gas Co. (1898) 
B49, 41 A. 789; May Vv. 
@ Oil Co. (1893) 152 Pa. 
. 564; McMillin v. Titus 
B22 Pa. 500, 72 A. 240; 
Shortt (1893) 149 Pa. 
. 316; Heinouer v. Jones 
59 Pa. 228, 28 A. 228; 
-y. South Penn Oil Co. 
43 Pa. 128, 89 A. 823; 
_ Co, v. Kirk (1915) 248 Pa. 
. 815; Crawford v. Ritchey 
48 W. Va. 252, 27 S. H. 
selsmith v. Gartlan (1898) 
Ya. 27, 29 S. E. 978, 44 L. 
7; Parish Fork Oil Co. v. 
ater Gas Co. (1902) 51 W. 
42 S. B. 655, 59 L. R. 
Henne vy. South Penn Oil 
02) 52 W. Va. 192, 43 S. 
Lowther Oil Co. v. Mil- 


> 


‘ry Oil Co. (1903) 53 W. 
, 44 S. B. 433, 97 Am. St. 
ene) Sult. ¥. Hochstetter 


63 W. Va. 317, 61S. E. 307; 
Oil Co. v. Coulehan (1909) 
ra. 531, 64 S. E. 836; Smith 
(1910) 66 W. Va. 6338, 66 
05, 30 L. R. A. (N. 8.) L76; 
vy. South Penn Oil Co. 
66 W. Va. 587, 66 S. E. 
rarris v. Michael (1912) 70 
356, 73 S. E. 934; McGraw 
vy. Kennedy (1909) 65 W. 
, 64 S. BE. 1027, 28 L. R. A. 
959; Gadbury V. Ohio & 
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expressions of some of the courts to the effect that a breach of 
’s implied covenants to test and develop the land is the same 


Indiana Consol. Natural Gas Co. 
(1903) 162 Ind. 9, 67 N. HB. 259, 
62 L. R. A. 895; Ohio Of Co. Vv. 
Detamore (1905) 165 Ind. 2438, 73 
N. E. 906; Logansport & Wabash 
Valley Gas Co. v. Ross (1904) 32 
Ind. App. 638, 70 N. EB. 544; Ohio 
Oil Co. v. Detamore (1905) 165 Ind. 
243, 73 N. E. 906; Moon v. Pitts- 
burgh Plate Glass Co. (1900) 24 
Ind. App. 34, 56 N. HE. 108; Beatty- 
Nickel Oil Co. v. Smethers (1911) 
49 Ind. App. 602, 96 N. E. 19; Har- 
ris v. Riggs (1916) 63 Ind. App. 
201, 113 N. BH. 36; Michaels v. 
Pontius (1922) 83 Ind. App. 66, 
137 N. E. 579; Northwestern Ohio 
Natural Gas Co. v. Browning (1897) 
1th Ohio Cir. Ch Ri 84, § O20. Bs 
188; Northwestern Ohio Natural 
Gas Co. v. Davis (1895) 9 Ohio Cir. 
Ct. R. 551; Tucker v. Watts (1903) 
25 Ohio Cir. Ct. R. 320; Baumgard- 
ner v. Browning (1896) 12 Ohio Cir. 
Ct. R. 73; Eaton v. Allegany Gas 
Co. (1890) 122 N. Y. 416, 25 N. EH. 
981; Conkling v. Krandusky (1908) 
127 App. Div. 161, 112 N. X. ‘8. 133 
Logan Natural Gas & Fuel Co. v. 
Great Southern Gas & Oil Co. (1903) 
126 HH. 623, 61 C. C. A. 369; ‘Ten- 
nessee Oil, Gas & Mineral Co. v. 
Brown (1904) 131 F. 696, 65 C. C. 
A. 524; Elk Fork Oil & Gas Co. v. 
Jennings (C. C. 1898) 84 F. 839; 
Foster v. Elk Fork Oil & Gas Co. 
(1898) 90 F. 178, 32 C. C. A. 560; 
Keller v. Craig (1903) 126 F. 630, 
61 C. C. A. 366; Tucker v. Canfield 
(Cc. C. A. 1921) 276 F. 385; Union 
Gas & Oil Co. v. Adkins (C. C, A. 
1922) 278 F. 854; Burke v. Horth 
(D. C. 1924) 296 F. 256; Shannon 
v. Long (1912) 180 Ala. 128, 60 So. 
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273; Miller v. Woodard (1922) 207 
Ala. 318, 93 So. 28; Lincoln Land 
Co. v. Commonwealth Oil Co. (1923) 
109 Neb. 652,192 N. W. 219; Thom- 
as v. Standard Development Co. 
(1924) 70 Mont. 156, 224 P. 870; 
Phillips v. Hamilton (1908) 17 Wyo. 
41, 95 P. 846; Gillespie v. Ohio Oil 
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Bay State Petroleum Co. vy. Penn 
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87 S. W. 1102, 27 Ky. Law Rep. 
1133; Soaper vy. King (1915) 167 
Ky. 121, 180 S. W. 46; Tichenor 
v, McHenry Coal Co. (1919) 185 
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190 Ky. 20, 226 S. W. 362; Tram- 
mel Creek Oil & Gas Co. v. Sarver 
(UBD) A say, HEE, Bebe Sy, WW, 153838 
Hails v. Johnson (1924) 204 Ky. 
94, 263 S. W. 679; Suge v. Wil- 
liams (1921) 191 Ky. 188, 229 S. 
W. 72; Mansfield Gas Co. v. Park- 
hill (1914) 114 Ark. 419, 169 S. W. 
957; Blair v. Clear Creek Oil & 
Gas Co. (1921) 148 Ark. 301, 230 
S. W. 286, 19 A. L. R. 430; Millar 
v. Mauney (1921) 150 Ark. 161, 
234 S. W. 498; Morgan y. Lide 
(9245) Gib) Ark 6A Ges ayy 
997; Martel v. Jennings-Heywood 
Oil Syndicate (1905) 114 La. 351, 
38 So. 253; Murray y. Barnhart 
(1906) 117 La, 1023, 42 So. 489; 


(1917) 141 La. 52, 74 go, gop, 
Federal Betterment Co. y, 


85 Kan. 483, 118 P. 54, 38. Ra 
(N. S.) 134; Mills v. Hartz (19 
77 Kan. 218, 94 P. 142: Raw 
v. Armel (1905) 70 Kan, 7am 
P. 688; Luman vy. Davis (1921) 1 
Kan, 801, 196 P. 10780ee 
Valley Oil, etc., Co. v. Jones (1! 
75 Kan. 18, 88 P. 537; Hagga 
Wheeler (1924) 116 Kan. 70 
P. 357; Kelly v. Harris (a9 
OKI. 236, 162 PP, 219% Sine 
Hicks (1920) 78 Okl. 1, 188) 
Rennie v. Red Star Oil Co. 
78 Okl. 208, 190 P. 391; Black 


Okl. 45, 196 P. “688: 
Cann (1922) 87 Okl. 109, | 
597; Petitt v. Double-O Oil 
(1921) 82 Okl. 13, 198 P. GiGe 
ler v. Wilhite (1923) 97 Okl 
222 P. 997; Hitt vy. Heng 
(19125) 112 OkL 194, 24008 
O’Neil v. Sun Co. (1909) 5 
Civ. App. 167, 123 S. W. 1725 
er v. Crescent Oil Co. (Tex. Gi 
1915) 178 S. W. 905; Mun 
Marnet Oil & Gas Co. (Tex. Civ. 
1917) 199 S. W. 686; Grubb 
Afee (1919) 109 Tex. 527, 22 
464; Buie v. Porter (Tex. Ci 
1920) 228 S. W. 999; Texas Ce. 
Curry (Tex. Civ. App. 1921) 228 
W. 643; Clutter v. Wisconsin- 


W. 322; Miller v. Deahl (Tex. 
App. 1922) 289 S. W. 679; 
cana Petroleum Co. y. Ownes 
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breach of an implied duty.®® But this is not true. A mere 
f the lessee’s implied duties to test or develop the demised 
does not necessarily constitute abandonment. Some courts 
iwn the distinction between forfeiture and abandonment by 
iat forfeiture is an enforced release of the lessee’s interest, 
andonment is a voluntary one; 7 but this is not altogether true. 
e is the exercise of an expressly reserved power by the lessor 
ate the lease for breach of the lessee’s express or implied 
Abandonment, on the other hand, denotes a power in the les- 
is acts or failure to act, to establish a legal intention on his 
linquish his interest thereby creating a power in the lessor, 
oper proof of this intention, to enforce a cancellation of the 
‘equity. Forfeiture and abandonment are alike in that the ter- 
a of the lease in each case is an enforced one. In this respect 
both distinguishable from surrender. They are different, how- 
‘that the power to terminate the lease by forfeiture is expressly 
by the lease, while the power of the lessor to terminate the lease 
,donment is created by the words or conduct of the lessee. 
ation by abandonment is voluntary on the part of the lessee in 
se that he may control his own conduct ; that is, his failure to 


rp. 1920) 222 S. W. 154; (1922) 87 Okl. 109, 206 Prout; 
7. Texas Pacific Coal & Oil Beatty-Nickel Oil Co. v. Smethers 
sx. Civ. App. 1920) 225 S. (1911) 49 Ind. App. 602, 96 N. E. 
Hall v. Roberts (Tex. Civ. 19. 
91) 228 S. W. 1008; Hall In Chapman v. Ellis (Tex. Civ. 
esky (Tex. Civ. App. 1921) App. 1923) 2545S. W. 615, the court 
Ww. 1004; Burnett v. Sum- said: ‘‘When a lessee undertakes 
(Tex. Civ. App. 1921) 228 to develop oil or gas land on a roy- 
013; Battle v. Adams (Tex. alty or rental basis, and the contract 
yp. 1921) 229 S. W. 930; does not specify the number of wells 
estern Oil Co. v. Bois D’Arc to be drilled, there is an implied 
yil & Gas Co. (Tex. Civ. App. obligation that he will fully develop 
230 S. W. 821; Davis v. the land with reasonable diligence, 
‘o. (Tex. Civ. App. 1921) 282 anda failure to do so amounts to an 
549. abandonment of the lease.” 
lar v. Mauney (1921) 150 70 Fisher v. Crescent Oil Co. (Tex. 
41, 234 S. W. 498; Blair v. Civ. App. 1915) 178 S. W. 905; 
reek Oil & Gas Co. (1921) Garrett v. South Penn Oil Co. (1909) 
kc. 301, 230 S. W. 286, 19 66 W. Va. 587, GES. BH. T41. 
m. 430; Dixon V. McCann 
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terminate has its inception. Forfeiture and abandonment may app. 
to be alike, in that the enforcement in equity of the lessor’s power 
terminate by either process necessarily involves the proof of bre, 
the lessee’s express or implied covenants to test or develop. In 


to terminate. 


§ 163. Leases terminated by abandonment regardless of the natur 
of the interest created by the lease 


There has been considerable controversy as to the nature of the legal 
interest created by oil and gas leases from the standpoint of quan 
and quality of the interest.74 It is a settled principle of law that one 
having a vested interest in fee to a corporeal interest in land cannot lose 
such interest by abandonment.?? Inchoate and incorporeal intere 
particularly easements, may be so terminated.73 The question is 
raised whether the interest created by an oil and gas lease is sucht 
it may be terminated under these principles. In the earlier Pennsylye 
nia cases oil and gas leases were held to be terminated by abandonm 
without any special consideration as to the nature of the interest of 
lessee.“4 But in Venture Oil Co. v. Fretts,7®> where an oil and gas 
was claimed to have been terminated by abandonment, the cour 


71 See Chapter 8. Brown. (C. ©. 1906) 147 ae 931 

72 Tennessee Oil, Gas & Mineral C. J. 10. 
Co. v.. Brown (1904) 131 F. 696, 73 Tiffany on Real Property 
65 C. C. A. 524; Hast Tennessee Ed. 1920) § 377; 1 C. J. 10 
Iron & Coal Co. v. Wiggin (1895) Wilmore Coal Co. vy. Brown (CG. © 
68 IY. 446, 15 ©. €. AL 510; Cale- 1906) 147 BH) 9Sm: 
donia County Grammar School y. 74 Karns v. Tanner (1870) 66 Pa 
Howard (1910) 84 Vt.1,77 A. 877; 297; Riddle v. Mellon (1892) 2t 
Kreamer vy. Voneida (1905) 2138 Pa. Pa. 30, 23 A. 241; Barnhart J 
74, 62 A. 518; Barrett v. Kansas & Lockwood (1892) 152 Pa. 82, 26 A 
Texas Coal Co. (1905) 70 Kan. 649, 239. = 
79 P. 150; Wilmore Coal Co. vy. %5 (1893) 152 Pa. 451, 25 A. tee 
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: “An oil and gas lease stands on different ground. The title 
.e, and for purposes of exploration only, until oil is found. If 
Pe no estate vests in the lessee, and his title, whatever it is, 
n the unsuccessful search is abandoned. If oil is found, then 
to produce becomes a vested right, and the lessee will be pro- 
exercising it in accordance with the terms and conditions of 
-act.” ‘There may be an inference from this statement that, 
discovery of oil or gas in paying quantities, the lessee’s inter- 
_not be lost by abandonment because vested; but, if so, it has 
> or no effect upon the application of abandonment to oil and 
es after discovery.7® The courts in some jurisdictions have 
the view that an oil and gas lease creates a vested interest in the 
»r the purposes of the lease as soon as made; 77 but they have 
-ated to declare such leases terminated by abandonment on that 
8 In Texas it is held that an oil and gas lease creates a de- 


cern Oil Co. v. Coulehan 
55 W. Va. 531, 64S. E. 836; 
. Michael (1912) 70 W. Va. 
S. B. 934; Sult v. Hoch- 
Oil Co. (1908) 63 W. Va. 
S. E. 307; Buffalo Valley 
-as Co. v. Jones (1907) 75 
8, 88 P. 537; Heintz v. 
(1893) 149 Pa. 286, 24 A. 
[einouer v. Jones, 159 Pa. 
A. 228; Marnett Oil & Gas 
‘unsey (Tex. Civ. App. 1921) 
W. 867; Munsey v. Marnet 
as Co. (1923) 113 Tex. 212, 
W. 311; Robinson v. Jacobs 
113 Tex. 231, 254 S. W. 
homason v. Ham (1923) 113 
9, 254 S. W. 316; Caruthers 
ard (Tex, Com. App. 1923) 
W. 779; Texas Co. v. Da- 
23) 113 Tex. 321, 254 S. W. 


uner v. Hicks (1907) 230 Ill. 
-N. E. 889, 120 Am. St. Rep. 
Watford Oil & Gas Co. Vv. 
n (1908) 233 Ml. 9, 84 N. E. 
12 Am. St. Rep. 144; Poe Vv. 


Ulrey (1908) 233 Ill. 56, 84 N. E. 
46; Ulrey v. Keith (1908) 237 Ill. 
284, 86 N. HE. 696; Daughetee V. 
Ohio Oil Co. (1914) 263 Ill. 518, 
105 N. E. 308; People v. Bell 
(1908) 237 Ill. 332, 86 N. E. 5938, 
19 L. R. A. (N. S.) 746, 15 Ann. 
Cas. 511; Guffey v. Smith (1914) 
237 U. S. 101, 35 S. Ct. 526, 59 L. 
Ed. 856; Brennan v. Hunter (1918) 
68 Okl. 112, 172 P. 49; Northwest- 
ern Oil & Gas Co. v. Branine 
(1918) 71 Okl. 107, 175 P. 533, 3 
A. L. R. 344; Rich v. Doneghey 
(1918) 71 OKI. 204, INT 2. 00s 1° 
A. L. R. 352; Lindlay v. Raydure 
(p. 6. 1917) 239 F. 928, affirmed 
(G. CG. A. 1978) 249 F. 675;. Lyon 
vy. Union Gas & Oil Co. (D. C. 1921) 
274 F. 957; McCullough v. Smith 
(6. G. A. 19ET) 243 F. 823; Smith 
v. McCullough (C, C. A. 1922) 285 
F. 698; Ewert v. Robinson (C. C. 
A. 1923) 289 F. 740, 35 A. L. R. 
219; Shaffer v. Marks (D. C. 1917) 
941 F. 139. 

18 Kelly v. Harris (1916) 62 Okl. 
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abandonment. 


§ 164. Abandonment a matter of intention 


The essential requisite of abandonment is an intention on the part R 
the lessee to relinquish his interest in the premises.8° ‘This intentioy 


236, 162 P. 219; Strange v. Hicks 
(1920) 78 Okl. 1,188 P. 347; Ren- 
nie v. Red Star Oil Co. (1920) 78 
Okl. 208, 190 P. 391; Blackwell, 
Oil & Gas Co. v. Whited (1921) 81 
Okl. 45, 196 P. 688; Dixon v. Mc- 
Cann (1922) 87 Okl. 109, 206 P. 
597;  Petitt v. Double-O Oil Co. 
(Cale) 72iL)) SAP OVFal, Ih, ALY) TPS (Hala, 

79 Texas Co. v. Daugherty (1915) 
Ae Were, BAGS 2B RS, Wie WU, Jun 18. 
A. 1917F, 989; Stephens County vy. 
Mid-Kansas Oil & Gas Co. (1923) 
123 Dex. 160, 254 SP W290, 219) A. 
L. R. 566; Humphreys-Mexia Co. v. 
Gammon (1923) 113 Tex. 247, 254 
See -2.916,0 219) AGmlaee Rn OUNge hexas 
Conv. Davis) Clo 2738) ealiss Dex. size 
254 S. W. 304; Robinson v. Jacobs 
(1923) Ts Mex. e235 254 (S. WwW. 
309; Munsey v. Marnet Oil & Gas 
Co. (1923) 113 Tex. 2112, 254 S. W. 
311; Thomason v. Ham (1923) 113 
Tex, 239, 254 S. W. 316. 

80 Karns v. Tanner (1870) 66 Pa. 
297; May v. Hazelwood (1893) 152 
Pa. 518, 25 A. 564; Bartley v. Phil- 
Lips us 95) 6b ea. S25, os OmAG see 
Aye v. Philadelphia Co. (1899) 193 
Pa. 451, 44 A, 555, 74 Am. St. Rep. 
696; Marshall v. Forest Oil Co. 
GUSION)) LOS) Wake Sinn anc Aceon: 
Riddle v. Mellon (1892) 147 Pa. 
30, 23 A. 241; Calhoon vy. Neely 


(1902) 201 Pa. 97, 50 A. 967; 
field Co. v. Kirk (1915) 24 
19, 93 A. 815; Crawford v. Rit 
(1897) 43 W. Va. 25 258RR 
220; Lowther Oil Co. v. Mille 
ley Oil Co. (1903) 53 W. Vame 
44S. E. 433, 97 Am. St. Rep. 10 
Sult v. Hochstetter Oil Co. (19 
63 W. Va. 317, 61S. B. 30 siee 

v. Root (1910) 66 W. Va. 688, 66 
S. B. 1005, 30 L.. R. A. GNIS 

Parish Fork Oil Co. v. Bridgewate 
Gas Co. (1902) 51 W. Va. beam 
S: E. 655, 59 L. R. A. 566; Harris 
v. Michael (1912). 70 W. Va. 856 
73 S. HE. 934; Garrett v. South Penn 
Oil Co. (1909) 66 W. Va. 587, 66 
S. HE. 741; Michaels vy. Pontius 


v. Williams (1921) 191 Kya 
229 S. W. 72; Cadillac Oil &# 
Co. v. Harrison (1922) 196 
290, 244 S. W. 669; Trammel Cree 
Oil & Gas Co. v. Sarver (1923) | 
Ky. 594, 247 S. W. 753; Hail 
Johnson (1924) 204 Ky. 94,5 
S. W. 679; Rawlings v. A? 
(1905) 70 Kan. 77/8, 79)ehem 
Phillips v. Hamilton (1908) 4 
Wyo. 41, 95 P. 846; Gillespie ¥ 
Ohio Oil Co. (1913) 260 Ill. 
102 N. E. 1043; Blackwell, 01 


ABANDONMENT A MATTER OF INTENTION 521 


established by the lessee’s acts or failure to act in respect to the 
and development of the land under the circumstances surround- 
jparticular situation.§4 The intention of the lessee to relinquish 


_v. Whited (1921) 81 Okl. 
IP. 688; Rennie v. Red Star 
1(1920) 78 Okl. 208, 190 P. 
trange v. Hicks (1920) 78 
188 P. 347; Chapman v. 
"ex. Civ. App. 1923) 254 S. 
: Wisconsin-Texas Oil Co. 
er (Tex. Civ. App. 1924) 258 
(65; Masterson v. Amarillo 
(Tex. Civ. App. 1923) 253 
08; Stitz v. National Pro- 
iGo, (Tex. City. App. 1922) 
W. 657; Jacobs v. Robinson 
fiy. App. 1922) 241 S. W. 
(utter v. Wisconsin Texas Oil 
ne Civ. App. 1921) 233 S. 
3; Marnett Oil & Gas Co. v. 
(Tex. Civ. App. 1921) 232 
8367; Hall v. Roberts (Tex. 
‘im. 1921) 228 °S. W. 1008; 
McClesky (Tex. Civ. App. 
B28 S. W. 1004; Munsey v. 
Oil & Gas Co. (Tex. Civ. 
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cent Oil Co. (Tex. Civ. App. 
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- Civ, App. 1920) 228 8. Ww. 
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5, 30 A. 842; Aye v. Phil- 
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555, 74 Am. St. Rep. 696; 
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Ohio Cir. Ct. R. 551; Rawlings v. 
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Kan. 801, 196 P. 1078; Haggart 
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229 P. 357; Blair v. Clear Creek 
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230 S. W. 286, 19 A. L. R. 480; 
Morgan v. Lide (1924) 165 Ark. 
614, 262 S. W. 997; Standard Oil 
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(1905) 114 La. 351, 38 So. 2585 
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develop the land for oil and gas purposes, to protect it from dra ae 


Whited (1921) 81 Okl. 45, 196 P. 
688; Rennie v. Red Star Oil Co. 
(19210) VSOKL, 208,09 Ole ems oles 
Strange v. Hicks (1920) 78 Okl. 1, 
Ls PR. 3847; ) Dixon (v2 McCann 
(HO 2)) Si Olly 109) S20iGs Pana ie 
Kelly v. Harris (1916) 62 Okl. 236, 
162 P. 219; Texas Co. v. Curry (Tex. 
Oiv. Apps W921). 22:9) 3S. We 643: 
Cox v. Sinclair Gulf Oil Co. (Tex. 
Civ. App. 1924) 265 S. W. 196; 
Grubb v. McAfee (1919) 109 Tex. 
527, 212 S. W. 464; Chapman vy. 
Hillis (Tex. Civ. App. 1923) 254 S. 
W. 615; Wisconsin-Texas Oil Co. vy. 
Clutter (Tex. Civ. App. 1924) 258 
S. W. 265; Stitz v. National Produc- 
ing & Refining Co. (Tex. Civ. App. 
1922) 247 Se We Obus m@luititer ve 
Wisconsin Texas Oil Co. (Tex, Civ. 
App. 1921) 233 S. W. 322; Marnett 
Oil & Gas Co. v. Munsey (Tex. Civ. 
App. 1921) 232 S. W. 867; Hall v. 
Roberts (Tex. Civ. App. 1921) 228 
S. W. 1008; Hall v. McClesky (Tex. 
Civ. App. 1921) 228-S. W. 1004; 
Munsey v. Marnet Oil & Gas Co. 
(Tex. Civ. App. 1917) 199 S. WwW. 
686; Fisher v, Crescent Oil Co. 
(Dex, ‘Civ. Appr 9h), des) Sie wa 
905; Wisconsin-Texas Oil Co. y. 


S. W. 921. 

82 Karns v. Tanner (1870) 66 
297; May v. Hazélwood (1893) 
Pa. 518, 25 A. 564; Bartley y, 


696; 
Pa. 1310) 239 AS Pate 
Titus (1909) 222 Pa. 500} 
240; Marshall v. Forest 0 
(1901) 198 Pa. 83, 47 A. Soke 
rett v. South Penn Oil Co. ( 


S. W. 322; Masterson v. Ama 
Oil Co, (Tex. Civ. App. 1923) 
S. W. 908; Wisconsin-Texas Oil 
v. Clutter (Tex. Civ. App. 1924) 298 


INTENTION TO ABANDON A QUESTION OF FACT 


fhe suit of the lessor.83 
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to the facts or the inferences to be drawn therefrom, the 
becomes a matter of law, and a court of equity will cancel the 
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vy. Ohio & I. Consol. Gas Co. (1903) 
162 Ind. 9, 67 N. HB. 259, 62 L. R. 
A. 895; Battle v. Adams (Tex. Civ. 
App. 1921) 229 S. W. 930; Petitt 
v. Double-O Oil Co. (1921) 82 Okl. 
13, 198 P. 616; Tucker v. Canfield 
(C, C. A. 1921) 276 F. 385; Hag- 
gart v. Wheeler (1924) 116 Kan. 
702, 229 P. 357; Eaton v. Allegany 
Gas Co. (1890) 122 N. Y. 416, 25 
N. BE. 981; Conkling v. Krandusky 
(1908) 127 App. Div. 761, TL2 IN. 
Y. S. 13; Monarch Oil & Gas Co. v. 
Hunt (1921) 193 Ky. 315, 235 S. 
W. 772; Beatty-Nickel Oil Co. v. 
Smethers (1911) 49 Ind. App. 602, 
96 N. E. 19; Michaels v. Pontius 
(1922) 83 Ind. App. 66, PST INR, 
579; Highfield Co. v. Kirk (1915) 
248 Pa. 19, 93 A. 815; McMillin 
v. Titus (1909) 222 Pa. 500, 72 A. 
240; Venture Oil Co. v. Fretts 
(1893) 152 Pa. 451, 25 A. 732; 
Hitt v. Henderson (1925) rer. 
194, 240 P. 745; Herbert v. Gra- 
ham (1925) 72 Cal. App. 314, 237 
P. 58: Marnett Oil & Gas Co. Vv. 
Munsey (Tex. Civ. App. 1921) 232 
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§ 166. What constitutes abandonment 


Definite rules as to what constitutes abandonment of an oil a 
lease cannot be stated, for the reason that each situation must be viewe; 
on the basis of its own facts. There are, however, certain situations of 
common occurrence, wherein courts have either presumed abandonme, 
or abandonment has been found as a matter of fact by the trial judg 
or jury. 

Where a lease contains an express covenant by the lessee to test the 
land within a certain time or pay a delay rental until such testing is 
and the lessor reserves the power of forfeiture for breach of these dy 
ties, the lessor usually resorts to an action for rent or forfeiture of the 
lease for the lessee’s failure to test the land. But where the lease does 
not contain an express reservation of the power to forfeit for the 
breach of these duties, although such duties may be express or implied 


to cancel the lease for abandonment a court of equity will or i 
presume an abandonment and make a decree of cancellation.®4 


309; Sigler Oil Co. v. W. 7. Y 
goner Estate (Tex. Civ. App. 


Stitz v. National Pro- 
(Tex, Civ. 


S. W. 867; 
ducing & Refining Co. 


App. 1922) 247 S. W. 657; Master- 276 S. W. 936; Cox v. Sinclair 
son v. Amarillo Oil Co. (Tex. Civ. Oil Co, (Tex. Civ. App. 1924) 
App. 1923) 253 S. W. 908; Heard S. W. 196; Four Brotherhood OU 


Aim depechnn (Cdtrepen (Chhye, “Monoy, aS) ABy)} Ain 7 
S. W. 660; Munsey v. Marnet Oil 
& Gas Co. (1923) 113 Tex. 212, 254 
S. W. 311; Thomason vy. Ham 
(1923) 113 Tex. 239, 254 S. W. 316: 
Chapman vy. Ellis (Tex. Civ. App. 
UBB) PES MYe (ile Ibenney a5 (Ones 
bahn (Tex. Civ. App. 1924) 265 S. 
W. 1063; Wisconsin-Texas Oil Co. 
v. Clutter (Tex. Civ. App. 1924) 258 
S. W. 265; Robinson v. Jacobs 
(altypasyy) alsley ney Wail. WlyZb IS nye 


Co. v. Kelley (Tex. Civ. App. 1 
235 S. W. 604; Kirlicks v. 
Co. (Tex. Civ. App. 191/8)iZu 
W. 687; Florence Oil & Refining 
Co. v. McCumber (1906) 38 Colo 
366, 88 P. 265; Mcintosh Vv. 
(1906) 4 Cal. App. 484, 88 Pa 

84 Bluestone Coal Co. V.- 
(1893) 88 W. Va: 29s 
493 (coal lease); Tennessee 9 
Gas & Mineral Co. v. Brown (1 
181 F. 696, 65 C. C. A. 524; DO88s 
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Ihas drilled one into the oil 


‘Gas & Fuel Co. v. Great 
. Gas & Oil Co. (1903) 126 
eco. ©, A. S593. Milis: v. 
i908) TT? Kan. 218, 94 P. 
wnagan v. Marsh (1907) 105 
B4, 32 Ky. Law Rep. 184; 
v. Keeton (1907) 101 S. 
81 Ky. Law Rep. 146; 
w. Barnhart (1906) 117 La. 
So. 489. 
. and gas lease giving the 
ae right for 10 years to ex- 
c oil and gas, and providing 
well be not completed on 
ises within three montbs 
e date of the lease a quar- 
sh rental shall be paid ustil 
be completed, contemplates 
ment of the leased premises 
a reasonable time, and the 
aay lose his rights thereun- 
fore expiration of the 10 
‘yy abandonment of the lease, 
standing there is no forfei- 
‘use in the contract. Smith 
(1910) 66 W. Va. 633, 66 
105, 30 L. R. A. (N. 8S.) 176. 
ywner may maintain action 
‘t title against 20-year oil 
, lease which does not specif- 
rovide for commencement of 
operations on land within 
.cified time, but does provide 
illing shall be commenced in 
nity within two years, where 
rt is made to drill on land or 
munity for 17 years. Hag- 
Wheeler (1924) 116 Kan. 
49 P. 357. 
‘e a lessee under an oil lease 
i his operations six years, 
.e intention of drilling for oil 
hen the price should make it 
ble, it was aD abandonment 


= a lessee has entered the premises and has attempted to drill a 


and gas sands which proves to be 


of the lease. Tucker v. Watts 
(1903) 25 Ohio Cir. Ct. R. 320. 

By numerous leases, in substan- 
tially the same terms, obtained from 
different parties, a lessee acquired 
the exclusive right in a large terri- 
tory “of drilling and operating for 
petroleum oil and gas.’’ He stipu- 
lated to give the lessors a certain 
proportion of the oil obtained, and 
pay them a fixed sum annually for 
each paying gas well; and he was 
required, on pain of forfeiture, to 
complete one test well within the 
territory in one year from the dates 
of the leases. Held, that he did not, 
immediately on the performance of 
this latter condition, become vested 
with an absolute right for 10 years 
to the oll and gas privileges in the 
whole territory, but was bound, 
within a reasonable time thereafter, 
to search for these minerals on the 
premises described in each lease, 
and a failure to do so as to some 
of the leases was an abandonment 
thereof. Elk Fork Oil & Gas Co. 
v. Jennings (C. C. 1898) 84 F. 839; 
Jennings v. Elk Fork Oil & Gas Co. 
(Cc. C. 1898) 84 F. 839; Foster v. 
Elk Fork Oil & Gas Co. (C. C. 1898) 
$4. BY 339. 

Lease for fifteen years in consid- 
eration of one dollar and paying les- 
sor one-tenth of oil found, and con- 
taining no covenant to commence 
drilling operations at any certain 
time contains implied covenant to 
begin development operations with- 
in reasonable time. Hitt v. Hender- 
son (1925) 112 Okl. 194, 240: P. 
745. 

Where, under lease for fifteen 
years for purpose of drilling and op- 
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of abandonment and cancel the lease at the suit of the lessor85 4, 


erating for oil and gas, only consid- 
eration to lessor is prospective roy- 
alties to arise from exploration and 
development, and lessee fails for 
thirteen years to commence such de- 
velopment, agreement is without 
consideration and may be abandoned 
by lessor. Id. 

Where a lease is made on the 12th 
day of April, 1889, for the sole 
purpose of drilling and operating 
for petroleum oil and gas for 20 
years, or as long as oil or gas is 
found in paying quantities, and pro- 
vides that the lessee shall commence 
one well on or before the 10th day 
of May, 1889, and prosecute the 
same to completion, and on the 26th 
day of October, 1889, the time is 
extended for such commencement 
to the 28th day of November, 1889, 
and nothing is done under said lease 
for 7 years from said last-named 
date, the lessee is presumed to have 
abandoned the said lease. Crawford 
V2 Ritchey sls in) Aoevve mVielebic, 
27S. B, 220. 

85 Steelsmith v. Gartlan (1898) 
45 W. Va. 27, 29 S. B. 978, 44 L. 
R. A. 107; Lowther Oil Co. v. Mil- 
ler-Sibley Oil Co. (1903) 53 W. Va. 
\01, 44 S, H. 433, 97 Am. St. Rep. 
1027; Sult v. Hochstetter Oil Co. 
(1908) 63 W. Va. 317, 61S. E. 307; 
Ohio Oil Co. v. Detamore (1905) 
165 Ind. 243, 73 N. BE. 906; Fisher 
v. Crescent Oil Co. (Tex. Civ. App. 
1915) 178 S. W. 905; Grubb v. 
McAfee (1919) 109 Tex. 527, 212 S. 
W. 464. 


A person took a number of legge 
on farms for the expressed py 
of mining for oil, such right t 


years. Operations were to be 
on some one of the farms within gj 
months. In case oil should 
found in paying quantities, ; 


erations. Nothing further was 
done, and no claim made for 
seven years. Held, an abandonmen 
of the lease. Venture Oil Co 
Hretts (1893) 152 Pa. 45i0m 


clusive right to drill for oil f 
years, and as long thereafter 
and gas were found in paying | 
tities; required him to complete 2 
well within a year; gave him the 
right to abandon the premis 
any time, provided that an abandon 
ment should not deprive him of the 
right to convey oil and gas over the 
land from other lands on an annual 
rental. Within a year he con 
ed a well, which was unproducti 
In 1887 he notified the lessor of his 


drew the casing, and removed 
his machinery. After that time 
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icinity, drilling 16 wells at 
* nearly $50,000. On being 
-d to surrender the lease five 
cer he abandoned his search, 
red to do so, and afterwards 
Lit. He testified that he had 
tended to abandon the lease. 
fat a finding of abandonment 
ified by the evidence. Stage 
» (1898) 183 Pa. 560, 38 A. 


rure to proceed with the ex- 
for oil, after a test well 
for in a lease of oil land 
dry, is an abandonment, 
vill sustain a re-entry by the 
Aye v. Philadelphia Co. 
'193 Pa. 451, 44 A. 555, 74 
Rep. 696. 
essees under an oil lease for 
years, and as much longer 
ind gas are found in paying 
ies,’’ erected a rig and drilled 
vell on the premises, but ob- 
no oil, whereupon they re- 
the machinery used in drill- 
aving nothing but a tank, 
was allowed to rot, and as- 
no title till nine years there- 
when other lessees found oil 
1g quantities. Held, an aban- 
1t of the lease, so as to en- 
1e subsequent lessees to the 
ss, Calhoon v. Neely (1902) 
eO7, bO A. 967. 
e owner of land granted it 
rs by a so-called “‘lease,”’ for 
rpose of boring for oil and 
sreon, with the right to the 
23 to appropriate all oil or 
ind therein on payment of a 
royalty to the grantor. The 
ras expressly stated as being 
ars from this date, or as long 
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)f time during which the premises are abandoned after an un- 
‘ul attempt to secure production is a very material consideration 


as oil is found in paying quantities.” 
Held, that where grantees had 
sought for oil for two years, and, 
failing to find it, had abandoned the 
use of the premises for that purpose, 
grantor might terminate the lease. 
Eaton v. Allegany Gas Co. (1890) 
£92 N. ¥. 416, 25 N.. B.. 981. 

The owner of land in 1893 exe- 
cuted an oil lease thereof to G., for 
the term of 15 years or as long as 
oil should be found in paying quan- 
tities. G., in pursuance of the terms 
of the lease, drilled a well and fin- 
ished it in 1894, but found no oil 
in paying quantities, and in the same 
year took away his machinery and 
rigging used in drilling, leaving only 
the casing in the well, and did noth- 
ing further in the matter until 1905, 
after the owner, in 1904, had execut- 
ed another oil lease of the land to 
plaintiff, when G. put down another 
well on the premises. Held, that 
the evidence showed as a matter of 
law that G. had abandoned his lease 
before the execution of the lease to 
plaintiff. Conkling v. Krandusky 
(1908) 127 App. Div. 761, 112 N. Y. 
S. 23. 

An oil and gas lease provided that 
the lessee should pay as rental a 
share of all oil produced, and a stip- 
ulated sum for each gas well the 
product of which was utilized. Its 
term was 10 years, and as much lon- 
ger as oil or gas was produced in 
paying quantities. It bound the les- 
see to complete one well in a district 
named within one year, or pay a 
fixed sum per annum thereafter un- 
til such well should be completed. 
The lessee completed a well within 
the year, which was unproductive, 


and then ceased further operations. 
Held, that the lease necessarily con- 
templated, as the sole consideration 
to the lessor, the development of the 
leased property, and that by ceasing 
efforts to that end for a number of 
vears the lessee abandoned the lease, 
and lost all rights thereunder. Fos- 
ter v. Elk Fork Oil & Gas Co. (1898) 
90 F. 178, 32 C. C. A. 560. 

An oil lease provided that, if a 
well was not completed on the leas- 
ed premises within six months, it 
could be kept in force by a quarter- 
ly payment of $10 until one was 
completed; that, if at any time after 
a well was drilled six months should 
elapse without any revenue being 
received therefrom and without any 
further drilling being done, the 
lease should be deemed abandoned. 
An attempt was made to drill a well 
which proceeded until a depth of 
about 1,000 feet was reached. Then 
the casing was pulled out and the 
hole was plugged. No further drill- 
ing was done. More than six months 
thereafter the lessor brought an ac- 
tion to declare the lessee’s rights 
lost by abandonment. Held that, 
there being evidence from which it 
might be inferred that the drilling 
done showed the existence of oil in 
sufficient quantity to warrant shoot- 
ing, which was not attempted, the 
court was justified in finding that 
the operations described amounted 
to the drilling of a well within the 
meaning of the contract, and that 
the cessation of operations for six 
months thereafter constituted an 
abandonment of the lease. Federal 
Betterment Co. v. Blaes (1907) 75 
Kan. 69, 88 P. 555. 

Evidence that a lessee under an 


sinking two dry wells, remoye he 
casing from such wells, and the», 
terial and tools, and went away 
from the land, and neglected to ps 
rent then due, supports a finding 
of abandonment. Rawlings y a 
mel (1905) 70 Kan. 778, 79 P, §% 
Where an oil lease provided 
work should be commenced within g 
certain time, and that failure on the 
part of the lessee to comple 
well should render the lease 1 
and the lessee commenced 
within the required time, but 
to find any oil, and no further work 
was done for several years, whe 
work was resumed, owing to oil dis 
coveries in the vicinity, the con 
of the lessee amounted to an al 
donment. Bay State Petroleum G 
yv. Penn Lubricating Co. (1905) 12 
Ky. 637, 87 S. W. 1102, 27 Kya 
Rep. 1133; Backer v. Penn L 


ing pipes, building tanks, ete., there 
on to take care of the products. 


50 cents an acre for each yea 
lease might remain in force aftel 
the first year; but it was fur 
agreed that the $50 paid in casi 
to pay all rentals for one year, 
that when the first well was com 
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n though tools and machinery are withdrawn from the prem- 
not support a finding of abandonment.%é 


‘cash rentals should cease. 
the lessee was not bound 
thing further after com- 
© well on the premises, so 
his abandonment of fur- 
ations for more than 18 
eaving the well unprotect- 
tt it caved in, the lessor, 
‘ing a year or more from 
of abandonment, had the 
Bc the land to another. 
irk Oil Co. v. Bridgewater 
11902) 51 W. Va. 5838, 42 
ao Dd. R.A. 566. 
an extension of an oil and 
provided that on failure to 
or gas the lessee should 
within six months, and it 
tthat on failure to find oil 
lessee abandoned the lease 
L to release it within six 
nd assigned it to another, 
years and four months 
~ the lessor executed an 
as lease to A., who filed it 
|, and six months after A.’s 
. recorded the lessee’s as- 
signed the lease to S., who 
i to enter the premises, 
t the rights of the lessee 
tension agreement and its 
automatically terminated 
completion of the dry hole 
abandonment of the lease. 
Double-O Oil Co. (1921) 
Bot oe PL G16. 
under oil lease, compelled 
lrilling operations because 
s, rains, and impassable 
t who left drilling machin- 
ools on ground with man in 
eld not to have abandoned 
>. Herbert v. Graham 
2 Cal. App. 314, 237 P. 58. 
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86 Under a lease for a term of 
years of the right to drill for pe- 
troleum and gas on the lands of the 
lessor, the lessee sank a well which 
proved to be dry. Held, that a tem- 
porary suspension of the work by 
the lessee, for the purpose of await- 
ing further developments in the vi- 
cinity of the leased ground, did not 
operate as an abandonment of the 
lease. Baumgardner v. Browning 
(1896) 12° Ohio Cir. Ct. R. 738. 

Though after completion of two 
dry wells a driller removed his ma- 
chinery, declaring to lessor that he 
was not going to drill any more 
and was going to another lease, it is 
clear that there was no abandon- 
ment, where the evidence otherwise 
shows that the driller was an inde- 
pendent contractor, and that lessee 
desired him to continue and expect- 
ed him to drill at least one more 
well, but that he left without les- 
see’s consent, and lessee immediate- 
ly thereafter notified lessor of a de- 
sire to retain the lease, and subse- 
quently tendered rentals to extend 
the time for completing a well, it 
is clear that there was no intention 
to abandon the lease. Trammel 
Creek Oil & Gas Co. v. Sarver 
(1923) 197 Ky. 594, 247 S. W. 753. 

Where an oil and gas lessee un- 
der a lease subject to forfeiture for 
nonperformance, ceased work in the 
middle of September because of dif- 
ficulties with his driller, but recom- 
menced the work in the latter part 
of December, after obtaining other 
drillers by diligent efforts, such ces- 
sation of work was insufficient to 
reasonably induce the belief that the 
lessee had abandoned the premises, 
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Where the lessee has entered the premises and drilled a well or y, 
producing oil or gas in paying quantities, but has failed and refuge 
market the same, or to drill such additional wells as are shown to be % 
essary for the proper development and protection of the premises, 4 
lessor, upon a showing of such facts, from which it can be establish, 
that the lessee does not intend to do anything further in the way of ¢, 
veloping and protecting the land or marketing the product, the lease p 


be canceled in whole or in part.®? 


and did not constitute an abandon- 
ment of the lease so as to bar his 
right to re-enter to continue the 
work. Cadillac Oil & Gas Co. Vv. 
Harrison (1922) 196 Ky. 290, 244 
S. W. 669. 

Where lessees went away and left 
property and engaged in develop- 
ments of other oil leases for three 
years, finding of abandonment was 
warranted. Hails v. Johnson 
(1924) 204 Ky. 94, 263 S. W. 679. 

Cessation of operation for five or 
six years without any subsequent 
acts except one casual visit held to 
warrant conclusion that oil lease 
had been abandoned. Michaels v. 
Pontius (1922) 83 Ind. App. 66, 137 
N. E. 579. 

Abandonment of an oil lease is 
not shown by the facts that, after 
drilling dry wells to the oil produc- 
ing lands, the lessees pulled the 
casing and plugged the wells, and 
one of them said to one of the les- 
sees and the driller: ‘I think we 
have given her a fair test. We will 
go over to the K. lease, and if we 
don’t get oil there, to hell with all 
of them’’—the testimony, on the 
other hand, being that they went 
to the adjoining property because 
they wanted quick production, but 
intended to return to the property 
in question, and they having there- 
after tendered the rent within 21 
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days after the beginning of the se 
ond year, when it should have je 
paid. Sugg v. Williams (1921 
Ky. 188, 229 S. W. 72. 

Findings showing cessatio1 
work for more than 18 mont 
moval of tools and appliances fr 
the premises, and the allowin 
derrick to get into disuse, h 
sustain a conclusion that lesse 
justifiably abandoned a well b 
its completion, as required of t 
under an oil lease. Burnett y ie 
merour (Tex. Civ. App. 1921) 228 
Sh Ase OEY, 

An allegation in a petition to‘ 
cel a mineral lease, that the 
removed machinery, casing. 
property from the premises W 
productive development, doe 
standing alone, show abandon 
Luman y. Davis (1921) 108 Kai 
SOMO Ome ml OMnes 

A delay of 2 years and 6 months 
in marketing gas from gas well helt 
not an abandonment of lease of sue! 
premises, where gas could onl 
marketed at a large cost, and @ 
was during World War, when it 
very difficult if not impossi 
raise money for private enter 
Pennagrade Oil & Gas Co. Vv. B® 
tin (1925) 211 Ky. 137, 277m 
302. a 

87 Gadbury v. Ohio & Indiana 0 
sol. Gas Co. (1903) 162 Ind. 9 
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y 


362 L. R. A, 895; Heintz 
(1893) 149 Pa. 286, 24 A. 
nouer vy. Jones (1893) 159 
28 A. 228. 
lessee, after drilling one 
_ failed for 16 years to ex- 
premises further and had 
ion to drill additional wells, 
> properly decreed that de- 
had abandoned their inter- 
tt that necessary to operate 
1. Highfield Co. v. Kirk 
848 Pa. 19, 93 A. 815. 
.e of the peculiar nature of 
yr the exploration and pro- 
of oil and gas, it is the les- 
ty to use reasonable dili- 
. obtain production, and a 
i of operation, lapse of time, 
ice of nonproduction may 
abandonment. Tucker v. 
(Cc. GC. A. 1921) 276 F. 


and oil lease executed on 
sr 20, 1902, one of the con- 
>f which required the lessee 
lete three wells within one 
5m the date of the lease, 
1 each was a paying gas well, 
complete a well every 60 
til the 10 wells were drilled, 
1 each well drilled was a 
vell, and under which a gas 
s put down in June, 1903, 
sr use for a short time was 

and unused continuously 
er, and under which no ad- 
wells were drilled, will be 
andoned for breach of con- 
subsequent. Beatty-Nickel 
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§ 167. Abandonment—Waiver or estoppel 


r may by words or conduct, or both, waive or be estopped to 
3 power to terminate the lease on the theory of abandonment.** 


Oil Co. v. Smethers (1911) 49 Ind. 
App. 602, 96 N. BE. 19. 

Where an oil lease provided that 
the lessee would bring in a produc- 
ing well within 11 months, and that 
within 30 days thereafter he should 
bring in another well and proceed 
with the same diligence until there 
should be at least five wells on the 
property, and that failure to prose- 
cute the drilling should be con- 
strued as an abandonment of the 
lease other than as to producing 
wells, no judicial forfeiture was nec- 
essary where the lessee, after bring- 
ing in three producing wells, aban- 
doned further operations. Gillette 
y. Mitchell (Tex. Civ. App. 1918) 
214 S. W. 619. 

If, after drilling.a well in which 
there is oil or gas, the lessee goes 
away and leaves it for an unreason- 
able time without an effort to fur- 
ther develop the lease or market the 
oil, it will amount to an abandon- 
ment of the lease, unless it is kept 
in force by the payment of rentals 
ie 66) 2 * {2 Ss ee 

88 Logan Natural Gas & Fuel Co. 
vy. Great Southern Gas & Oil Co. 
(19038) 126 F. 623, 61 C. C. A. 359; 
Bay State Petroleum Co, v. Penn 
Lubricating Co. (1905) 121 Ky. 
637, 87 S. W. 1102; Texas Co. v. 
Curry (Tex. Civ. App. 1921) 229 S. 
W. 643; Stitz v. National Produc- 
ing & Refining Co. (Tex. Civ. App. 
1922) 247 S. W. 657; Munsey v. 
Marnet Oil & Gas Co. (Tex. Civ. 
App. 1917) 199 S. W. 686. 


or in some other way, and a court 
of equity will relieve the lessee from 
the contract and cancel it as a cloud 
on the title, and a year is an unrea- 
sonable time to delay development. 
- Monarch Oil & Gas Co. v. Hunt 
(A921) U9B Key, Sib, Zoo Sei tales 

If it was the duty of an oil and 
gas lessee to drill a protection well 
on the leased land to prevent it from 
being drained by wells on adjoining 
tracts, its refusal would constitute 
an abandonment of the contract, and 
equity would afford the lessors re- 
lief. Blair v. Clear Creek Oil & Gas 
Co. C1921) - 148 VArk 3/01, 2310 1S: 
W. 286, 19 A. Ll. R. 430. 

Lessee of oil lands for 20 years 
held to have abandoned his rights 
under the lease in-having drilled as 
required by the lease and struck oil 
and then having removed his ma- 
chinery when the well ceased to flow 
without expectation of- resumption 
of operations. Grubb v. McAfee 
(@929)) 209) ex 527, 202 1S. We 
464, reversing judgment (Tex. Civ. 
App. 1914) McAfee v. Grubb, 164 S. 
W. 925. 

Lessee’s failure to operate wells 
during 2-year period after having 
drilled 21 wells on the land and aft- 
er operating the wells apparently 
to the satisfaction of the parties for 
about 15 years was not an abandon- 
ment entitling lessors to claim a for- 
feiture by reason of nonuser, where 
they had been operating at a loss, 
were involved in financial difficul- 
ties, and where they did not remove 
machinery from the premises, since 
in such case it did not appear that 
they intended permanently to relin- 
quish their rights; abandonment 
being the intentional relinquishment 


of a vested right. Marnett oj 


1921) 232 S. W. 867. 
Temporary cessation of deve 


constitute an abandonment, 
consin-Texas Oil Co. v. Clutter (7% 
Com. App. 1925) 268 S. W. 

In these cases the facts we 
sufficient to show abandonr 
Shannon v, Long (1912) 180 
128, 60 So. 273; Martel y, 
nings - Heywood Oil Syn 


356, 73 8S. H. 934; Dixon vy. Me 
(1922) 87 Okl. 109, 206 2% 


498: Rawlings v. Armel Gon 70 
Kan, 778, 79 P. 683; Hunt v, Gat 


811; Pratt v. Hays (1920) 190 Ky 
20, 226 Ky. 362; Soaper v 
(1915) 167 Ky. 121, 180 S. W 
Harris v. Riggs (1916) 63 In 

201, 112 N. B. 36; Calhooniva 
(190.2) 201 Pa. 97, 50 A. 9675 
nett v. Summerour (Tex. Civ. 
1921) 228 S. W. 1013; Mill 
Deahl (Tex. Civ. App. 1922) 
W. 679; Chapman vy. Bllis] 
Civ. App. 1928) 254 Si) Wa 
Grundy vy. Smith (Tex. Civ. 
1921) 230 S. W. 1048; Grubb¥ 
Afee (1919) 109 Tex. 527, 2128. 
464, 


farrett v. South Penn Oil 
oS) 66 W. Va. 687, G6 S. 
ogansport & Wabash Val- 
o. v. Ross (1904) 32 Ind. 
3, 70 N. EB. 544; Sugg v. 
(1921) 191 Ky. 188, 229 
; Cadillac Oil & Gas Co. v. 
(1922) 196 Ky. 290, 244 
; Strange v. Hicks (1920) 
1, 188 P. 347; Rennie v. 
Oi Co. (1920) 78 OE. 
P. 391; Blackwell, Oil & 
vy. Whited (1921) 81 Okl. 
P. 688; Tyler v. Wilhite 
7 Ol. 159, 222 P. 997; 
‘vy. Lide (1924) 165 Ark. 
Ss. W. 997; Thomas. v. 
1 Development Co. (1924) 
. 156, 224 P. 870; Hall v. 
vy (Tex. Civ. App. 1921) 228 
904; Hall v. Roberts (Tex. 
po. 1921) 228 S. W. 1008; 
vy. Wisconsin Texas Oil Co. 
iv. App. 1921) 233 S. W. 
hapman v. Ellis (Tex. Civ. 
23) 254 S. W. 615; Lane v. 
(Tex. Civ. App. 1924) 265 
963; Pierce v. Texas Pacific 
Jil Co. (Tex. Civ. App. 1920) 
W. 193; Stitz v. National 
ng Co. (Tex. Civ. App. 1923) 
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after a long period of delay for which abandonment might 
asserted, he will not afterwards be permitted to cancel the 
he theory of abandonment ; *® or where a lessor expressly re- 
a lease, and refuses to permit a lessee to enter for the purpose 
g, he cannot afterwards claim the lease terminated by abandon- 


247 S. W. 657; Fisher v. Crescent 
Oil Co. (Tex. Civ. App. 1915) 178 
S. W. 905; Gillespie v. Ohio Oil Co. 
(1913) 260 Ill. 169, 102 N. BE. 10438; 
Phillips v. Hamilton (1908) 17 Wyo. 
41, 95 P. 846; Benavides v. Hunt 
(1891) 79 Tex. 883, 15 S. W. 396; 
Corsicana Petroleum Co. v. Owens 
(1920) 110 Tex. 568, 222 S. W. 
154; Marnett Oil & Gas Co. v. 
Munsey (Tex. Civ. App. 1921) 232 
S. W. 867; O’Neil v. Sun Co. (1909) 
5S. Tex, Civ. App. 167, 123 5. W. 
EC. 

89 Where a lessee in an oil lease 
in effect abandoned the lease, but 
subsequently the lessor failed to 
stand by his objection to a re-entry, 
and acquiesced therein, and the 
lessee then again abandoned the 
property, the acquiescence of the les- 
sor did not estop him to deny the 
lessee’s right to return a second 
time. Bay State Petroleum Co. v. 
Penn Lubricating Co. (1905) 121 
Ky. 637, 87 S. W. 1102, 27 Ky. Law 
Rep. 1133; Backer v. Penn Lubri- 
cating Co. (1905) 121 Ky. 637, 87 
S. W. 1102, 27 Ky. Law Rep. 1133. 

90 Texas Co. v. Curry (Tex. Civ. 
App. 1921) 229 S. W. 643. 
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§ 168. Who may assert abandonment 


lessee could assert such power, he would be permitted to escape his oy, 
duties under the lease by a failure to perform them. ‘Therefore, when 
ever an action is brought against a lessee to recover delay rent, or fg 
breach of his express or implied duties to test and develop the land, he 
not permitted to set up as a defense that the lease has been terminate 


by abandonment.*1 


§ 169. Effect of the termination of a lease by forfeiture or 
abandonment 


Where an oil and gas lease is terminated by a proper declaration of 
forfeiture under a power expressly reserved, by the failure of the 
to drill or pay under the “unless” drilling clause, or a decree of ¢ 
lation for forfeiture or abandonment has been made by a court of 
ty, the general effect is to terminate all of the legal interest of the 


under the lease.9” 


and any attempt to re-enter or continue operations on the land is a 
lation of the lessor’s rights and may be enjoined. 


91 May v. Hazelwood Oil Co. 
(GES 93) ibe: Baa DeShmeziom ean spo 
Ahrns v. Chartiers Valley Gas Co. 
(1898) 188 Pa. 249; 410 AL 73/9). 

92 Bearman v. Dux Oil & Gas Co. 
(IQA eh Ole alae, alt) 1 ab eyie) 3 
Zeigler v. Dailey (1906) 37 Ind. 
App. 240, 76 N. EH. 819; ° Braswell 
vy. Columbia County Development 
Co. (1923) 153 La. 691, 96 So. 5384; 
Frank Oil Co. v. Belleview Gas, etc., 
(Oxoy, (Calyataly) PAS) Coit, 7a), al) 12s BAGO). 
43 L. R. A. (N.S.) 487; Westerman 
v. Dinsmore (1911) 68 W. Va. 594, 
POL SS), 1B PAB). 


REMEDIES FOR BREACH OF COVENANTS 


He must give an accounting for past operation 


» NE 1 


An offer to ] 


Co. (1923) 154 La. 424, 97 So 

94 Burgan v. South Penn O 
(1914) 2438 Pa. 2128) seine 
Meek v. Cooney (1904) 26 Ohio Cir 
Ct. R. 553; Hollister v. Vande 
(1892) 12 Ohio Cir. Ct. Rav 
586; Id. (1892) 30 Ohio Cir. 
759; Niles v. Meade (1920) 
Ky. 2438, 224 S. W. 8643 bm 
v. Johnson (Tex. Civ. App. 1929) 
214 S. W. 575. ’ 

95 Armitage v. Mt. Sterling 0: 
Gas Co.. (1904) 80 S. W. a7 
Ky. Law Rep. 2262; Jenkins VY 
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Where, however, the lease reserves to the lessee, in the event 
ture, a specified amount of land surrounding each producing 
ady drilled, or where a court of equity has decreed only a par- 
allation of the lease, the relations of the parties respecting such 
sain the same as before the forfeiture or cancellation.” 
es in some states provide that, where a lease is terminated by 
re, the lessee is under a duty, on demand by the lessor, to release 
: of record.®8 Upon failure to do so, without valid reasons,” 
.r may bring an action for cancellation of the lease and its dis- 


'f record, and recover damages and attorney’s fees. 


s (1921) 191 Ky. 165, 229 
94; Bettman v. Harness 
42 W. Va. 433, 26 S. BE. 271, 
. A. 566; Ohio Oil Co. Vv. 
re (1905) 165 Ind. 243, 73 
6; Zeigler v. Dailey (1906) 
App. 240, 76 N. HE. 819; 
_ Atlas. Oil Co, (1920) 147 
84 So. 485. 
swell v. Columbia County 
ment Co. (1923) 153 La. 
> So. 534; Westerman vV. 
re (1911) 68 W. Va. 594, 
. 250; Bearman v, Dux Oil 
Jo. (1917) 64 Okl. 147, 166 


nter v. Booker (1925) 158 
D, 104 So. 618. 

vised Statutes of Kansas 
§§ 55—202, 55206; Mon- 
svised Codes (1921) §§ 6902, 
904; Oklahoma Session Laws 
ch. 248. 

Dixon v. McCann (1922) 87 
9, 206 P. 597, it was held 
P the refusal to release the 
f record was made upon the 
belief that the lease was val- 
1 may be pleaded as a defense 
action against him for failure 
ute the release. 

ollohan y. Patton (1921) 110 
63, 202 P. 616; Caylor v. 


Bankers’ Oil Co. (1922) 110 Kan. 
224, 203 P. 735; Elliott v. Crystal 
Springs Oil Co. (1920) 106 Kan. 
248, 187 P. 692; Solberg v. Sun- 
burst Oil & Gas Co, (1925) 73 Mont. 
94, 235 P. 761; Corey v. Sunburst 
Oil & Gas Co. (1925) 72 Mont. 383, 
233 P. 909; Dixon v. McCann 
(1922) 87 Okl. 109, 206 P. 597. 
In Solberg v. Sunburst Oil & Gas 
Co., supra, section 6903 of the Mon- 
tana Revised Codes (1921) provid- 
ing for attorney’s fees, was held un- 
constitutional. 

Where lease of ten 40-acre tracts 
bore date of October 24, 1918, and 
was to “remain in force for a term 
of five years from this date, and as 
long thereafter as oil and gas or ei- 
ther of them is produced,” statutes 
of Kansas (section 4994, Gen. St. 
1915) that entitled lessor to sue for 
release and obtain damages, when 
owner of lease neglects or refuses 
to execute a release after having 
failed to comply with certain record- 
ing laws, did not entitle lessors to 
such relief in 1922, though lease 
provided for reverter of 40-acre 
tracts to lessors, if not developed 
January 1, 1922. Hyde v. Blaxter 
(C. C. A. 1924) 299 F. 167. 
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§ 170. Conveyance or assignment of the lessor’s interest 


A landowner may create separate absolute interests in the land; 
and in the oil and gas therein. In absence of such separation his inter 


1See Section 38. In Fulton y. 
Jackson (Tex. Civ. App. 1922) 244 
S. W. 566, where a landowner sold 
the land and one-eighth of the min- 
erals, and by agreement between the 
parties the original owner leased the 
mineral rights, the lessee agreeing 
to pay a certain bonus and a royal- 


one-eighth of one-eighth royalt 
and not one-eighth of all the oil pro 
duced from the land, 
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which accrue after his acquisition of title, and he may enforce 


‘idler v. Pittsburg Plate- 
. (1898) 20 Ind. App. 165, 
400; Cole v. Butler (1918) 
- 419, 173 P. 978; Grimes 
man Drilling Co. (Tex. Civ. 
(9) 216 S. W. 202; Empire 
“uel Co. v. Higgins Oil & 
mete, ©. A. 1922) 279. F. 
mbley v. Luckey (1919) 72 
> 179 P. 928; Osborn v. Ar- 
erritorial Oil & Gas Co. 
$08 Ark. 175, 146 S. W. 


reement, after reciting that 
lhe parties had conveyed a 
tthe other, declared that the 
ss made ‘“‘subject to all the 
id profits of said farm for 
* 1895,” including the rent 
well at $100 per annum, and 
L that, in case the lessee of 
l refused to pay the vendor 
90 rent for said gas well in 
of 1895,’’ on account of his 
n being the owner of the 
1e vendee would receive and 
for such rent, and turn the 
ver to the vendor. Held, 
vendee, having received the 
the fall of 1895, was bound 
over the entire sum to the 
though the greater part 
was for rent of the well ac- 
n 1896. Binford v. Thomas 
18 Ind. App. 330, 47 N. E. 


tract selling land except the 


gas therein, in which ven- | 


’es purchaser shall have one- 
of delay rentals from lease 
the tract, or that might be 
er placed thereon, will not 


mants and conditions of the lease against the lessee or his as- 
it where the lessor conveys the land and reserves a part or all 
ts and royalties such reservation is valid.8 


be construed to require vendor to 
account for only one-eighth of the 
delay rentals on the theory that he 
only owns half of the oil and gas 
at date of the contract. Greathouse 
v. Sergent (1922) 90 W. Va. 347, 
PEO SER FET 

Defendants were the assignees of 
an oil and gas lease which reyuired 
the lessees to furnish gas to the 
dwellings on the premises, and to 
pay certain rentals. Plaintiff be- 
came owner of the premises in 1896 
and occupied them for some time 
thereafter. In 1898 he executed a 
deed absolute on its face, but only 
intended to secure a debt owing to 
his grantees, which deed provided 
that the grantees were ‘“‘to have the 
proceeds accruing from said lease.” 
In 1899 the grantees quitclaimed to 
M. at the plaintiff’s request, which 
quitclaim was to secure M. for mon- 
ey loaned plaintiff to pay the gran- 
tees in the deed of 1898. Plaintiff 
sues for breach of covenant to fur- 
nish gas for the dwellings on the 
premises. Held, that plaintiff, who 
occupied and used the lands, was 
the only one damaged by the breach, 
and could maintain the action, and 
not the grantees in the deeds; the 
word ‘‘proceeds’’ referring to the 
rentals stipulated in the lease, and 
being transferred on a condition nev- 
er enforced. Indiana Natural Gas & 
Oil Co. v. Hinton (1902) 159 Ind. 
398, 64 N. EH. 224. 

3Dunlap v. Jackson (1923) 92 
ORL. 246, 219 PP. Sk4;. Jackson v. 
Dulaney (1910) 67 W. Va. 309, 67 
S. E. 795; Saulsberry v. Saulsberry 


538 


A purchaser of land upon which there exists a prior lease for gif ay 
gas purposes of which he has notice takes the land subject to the iney 
brance of such lease, regardless of the fact that his deed does not rt 
close its existence,* but a purchaser for value without notice of a prig, 
unrecorded lease takes the title unaffected by it.5 

There is some conflict of opinion as to the proper method of appop. 
tionment of subsequently accruing rents and royalties where a less 
subdivides the demised land into separate tracts and transfers one ¢ 
all of such tracts to others, subject to the lease, and without express 
reserving the rents and royalties.6 The rule in Pennylvania is tha 


(1915) 162 Ky. 486, 172 S. W. 932, 
Ann. Cas. 1916E, 1223; Toothman 
v. Courtney (1907) 62 W. Va. 167, 
58 S. H. 915. 

4 Great Western Petroleum Corpo- 
ration v. Samson (1921) 192 Ky. 
814, 234 S. W. 727; Canon v. Scott 
Cex, Civ, App, 192m) 230 ce ae 
1042; Scott & Carmody v. Canon 
(Tex. Com. App. 1922) 240 S. W. 
304. 

Where a landowner, in April, 
1889, contracted for the sale of 
gas and the development of gas 
wells on his farm, and in Septem- 
ber, 1895, plaintiff acquired title to 
a part of the land by a deed from the 
heirs of the landowner with knowl- 
edge of the development contract 
and of the construction that had 
been given to the same by the par- 
ties, plaintiff was not an innocent 
purchaser, and was therefore bound 
by such construction. Indiana Nat- 
ural Gas & Oil Co. v. Leer (1904) 
34 Ind. App. Gil, 72NeHie se. 

5 Roberts & Corley v. McFadden, 
Weiss & Kyle (1903) 32 Tex. Civ. 
App. 47, 74 S. W. 105; Requa v. 
Joseph (Tex. Civ. App. 1920) 225 
S. W. 585. 

6 Wettengel v. Gormley (1894) 
160 Pa. 559, 28 A. 934, 40 Am. St. 
Rep. 733; Wettengel v. Gormley 
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Va. 374, 94 S. HE. 739) ae 
1918B, 1070; Pittsburgh & 


WAU By 75 (192 
86 W. Va. 119, 103 S. E. 302, 16 A 
L. R. 564; Osborn v. Arkansas Ter 
ritorial Oil & Gas Co. (1912) 103 
Ark. 175, 146 S. W. 1220 


217, 179 P. 928; Pierce Oil Corp 
ration v. Schacht (1919) 75 C 


(Glby7e)) Maley COyaly il, 224) P. 
Gypsy Oil Co. v. Schonwald (1924 
107 Okl. 258, 231 P. 864; Me 
western Ohio Natural Gas Co. ¥. t 
lery (1902) 68 Ohio St, 259, | 
E. 494; Gillette v. Mitchell 
Civ. App. 1918) 214 S. Ws 
Hoffman v. Magnolia Petroleum U! 


950; McRae v. Japhet (Tex. 
App. 1925) 269 S. W. 829; 
man v,. Magnolia Petroleum 


son v. Glass (Tex. Civ. ADD. - 
PATS SE NGI, aL aL al (0). 
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*r of one of the subdivided tracts is entitled to receive such 
M royalties produced from the whole tract as the area of his 
ed tract bears to the area of the whole tract, regardless of the 
the well or wells from which oil or gas are produced may or 
‘be located upon his land.?. To read this conclusion the court 
that the entire tract leased contained oil or gas,® and because 
grant nature of these substances making it possible to drain oil 
rom one of the subdivided tracts through wells on another, it 
> unjust to permit the owner of one subdivided tract to receive 
ue royalties because the lessee happened to locate the well or 
his land. Another reason urged in support of this rule is that 
: is indivisible and that the lessee cannot be forced to deal with 
owners.2 ‘This argument has force to this extent, at least, that 


engel v. Gormley (1894) 
1559, 28 A. 934, 40 Am. St. 
3. In this case the lessor 
the land subject to lease in 
tracts to three devisees, 
contest was between them 
han grantees of portions of 
‘ised lands. In the second 
attengel v. Gormley (1898) 
$54, 39 A. 57, the court 
't the effect of the lease was 
5 in the lessor an estate in- 
mt of the fee in the land, 
an estate in the prospective 
and royalties, and that such 
did not pass to the devisees 
will, but descended as intes- 
yperty, and therefore passed 
hree devisees, who were the 
. of the testator, in undivid- 
1 parts. 
aphet v. McRae (Tex. Com. 
125) 276 S. W. 6697 where 
nsylvania rule was repudiat- 
eourt said: ‘“‘It seems to us 
e only possible justification 
nitting McRae and Keeble to 
ate in these royalties coming 
the Japhet wells would be 
presumption, as a matter of 


law, that a part of the oil from the 
wells on the ten acres was being 
drained from their five acres. 
Should there be any such legal pre- 
sumption? Wethink not. It is well 
known that oil wells and dusters are 
found side by side within a very few 
feet of each other. If the Japhet 
wells were draining oil from lands 
of any one else, it would be impos- 
sible, in the absence of proof, to say 
whether such drainage was north, 
south, east or west of the Japhet 
tract. But before the drainage could 
possibly affect the defendants in er- 
ror, it must come from the north. 
It is entirely possible that if McRae 
and Keeble should be allowed one- 
third of this money, they would be 
receiving it when there was not a 
drop of oil on their land. It is, in 
any event, unjust to take away the 
property apparently belonging to 
one party and give it to another un- 
til it is shown that the latter party 
has been deprived of it.” 

9 Galt v. Metscher (1923) 103 Ok1. 
271, 229 P. 522; Gypsy Oil Co. v. 
Cover (1920) 78 Okl. 158, 189 P. 
540, 11 A. L. R. 129; McCallister 
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the above rule is applied. 


v. Texas Co. (Tex. Civ. App. 1920) 
223 S. W. 859; Murray v. Barnhart 
(1906) 117 La. 10238, 42 So. 489; 
Hoffman v. Magnolia Petroleum Co. 
(Tex. Com. App. 1925) 278 S. W. 
828. 

In Kimbley v. Luckey (1919) 72 
Ok 217, 179 Br 928, the court 
said: “The argument sometimes 
urged that, the lease being indivisi- 
ble, the lessee will not be subjected 
to the inconvenience of dealing with 
separate owners, is, in such case, nei- 
ther convincing nor sound. The 
rights of the owners are rested upon 
more stable foundation than the 
mere convenience of a lessee, and 
particularly where the claim is made 
not by the lessee, but by one who is 
seeking to profit by it. The com- 
mon-law rule of the apportionment 
of rents in agricultural leases, 
where the lessor sells a portion of 
the leased premises to a stranger, 
and, as here, apportionment is not 
provided for by the contract, has no 
place in the case under considera- 
tion, if, indeed, it has in our juris- 
prudence in respect to oil and gas 
leases. We know, as a matter of 
common knowledge, that it has been 
the general, if not the universal, 
custom in this state, from the first 
discovery of oil and gas, for the roy- 
alty to be paid the owner of the land 
on which the wells were located, 
and from which production was had. 
To apply the common-law rule of 
apportionment of rents to such class 
of cases would be destructive of ti- 
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litigation, and that in cases yw 
the parties have, from the 
days of the business, in goo 
made land ownership the basis 
tle to production.” 

10 In Gypsy Oil Co. v. Schonwalé 


not sold by the lessor, but so 
the line of a subsequent grant 
part of the realty that a la 
cent. of the production come 
that owned by the subseque 
chaser. This well-known fact ma 
such a condition exceedingly | 
uitable in numerous cases. Of! 
cently this court adjudged, it 
v. Metscher (1923) 103 Okl 
229 P. 522, that the lessee 2 
right to develop the land as a 
and the purchaser of the royal 
the south 80 of a 160-acre trae 
no interest in a well drilled just 
feet from the dividing line, th 
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ule in Ohio, West Virginia,!®? Arkansas,!3 Indiana ™ and 
a} is to the effect that if the lessor has power to subdivide 
the demised land subject to the lease, and this power will be 
if the lease purports to bind the heirs and assigns of the par- 
owners of such subdivided tracts are entitled to all rents and 
accruing as a result of production upon that particular tract. 
cas there is some doubt as to which of the above rules is actually 
In Gillette v. Mitchell 1 and McRae v. Japhet !7 the Court of 
 ppeals followed the Pennsylvania rule and held that a devisee 
re of a portion of the land subject to a lease was entitled to an 
H interest in the rents and royalties produced from the entire 


came from the south 80. 
i. reality taking that which 
ro the south 80 ‘within the 
se lessee was under no ob- 
(o drill an offset, but in fact 
ight to drill wells along and 
‘line of the subsequent pur- 
part, and thereby in many 
-e practically, if-indeed not 
il from the subsequent pur- 

tract, without the owner 

any part thereof. This 
the last-named case said in 
at the protective remedy is 
act made between the par- 
nterest.”’ 
so, Japhet v. McRae (Tex. 
yp. 1925) 276 S. W. 669, 
d in Section 170, footnote 8, 
Stephenson v. Glass (Tex. 

.1925) 276 S. W. 1110. 
-hwestern Ohio Natural Gas 
Jliery (1902) 68 Ohio St. 
N. E. 494. The court in ex- 
its disapproval of the prin- 
uson upon which the Penn- 

court based its decision in 
el v. Gormley (1894) 160 

98 A. 934, 40 Am. St. Rep. 
d: ‘The fact that oil and 
vagrant and transitory in 
ture does not prevent them 


from adhering to and becoming a 
part of the land while passing from 
one tract to another, and while so 
in one tract they are a part of that 
tract and belong to the owner there- 
of until they escape from said tract, 
and, if brought to the surface be- 
fore such escape, they become per- 
sonal property belonging to the 
owner of the land.” 

12 Pittsburgh & W. Va. Gas Co. v. 
Ankrom (1918) 83 W. Va. 81, 97 
S. BE. 593; Musgrave v. Musgrave 
(1920) 86 W. Va. 119, 103 S. EH. 
S62) 16 A. E.R. 664, 

18 Osborn v. Arkansas Territorial 
Oil & Gas Co. (1912) 103 Ark. 175, 
146 S. W. 122. 

14 Fairbanks v. Warrum (1914) 
56 Ind. App. 337, 104 N. E. 983, 
1141. 

15 Kimbley v. Luckey (1919) 72 
Okl. 217, 179 P. 928; Pierce Oil 
Corporation v. Schacht (1919) 75 
Okl. 101, 181 P. 731; Galt v. Met- 
scher (1923) 103 Okl. 271, 229 P. 
522; Gypsy Oil Co. v. Schonwald 
(1924) 107 Okl. 253, 231 P. 864. 

16 Gillette v. Mitchell (Tex. Civ. 
App. 1918) 214 S. W. 619. 

17 McRae v. Japhet (Tex. Civ. App. 
1925) 269 S. W. 829. 


2) ae 
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tract covered by the lease. On an appeal of the latter case to the, 
mission of Appeals,!8 it was reversed and the majority rule aboye ppp 


18 Japhet v. McRae (Tex. Com. 
App. 1925) 276 S. W. 669 In this 
case the lessor made a warranty 
deed in usual form of conveying a 
portion of a larger tract of land 
subject to an oil and gas lease. The 
deed contained nothing in respect to 
the matter of apportionment of roy- 
alties. It merely provided that the 
grantee should have all of the rights 
and interest which the lessor had in 
the lands granted. Purchasers of 
other portions of the larger tract 
claim to share in the royalties re- 
sulting from production on the tract 
first sold. The court, after adopting 
the majority rule to the effect that 
the purchaser of a portion of land 
subject to the lease is entitled to all 
the royalties from the oil produced 
on his land, said in part: ‘If the 
oil on the 15 acres in this suit should 
be apportioned, because the entire 
tract was under one lease, 
where will we stop? Will the 
courts say that they will apportion 
royalties provided the lease does 
not cover more than 1,000 acres, or 
more than 10,000, or more than 
some other acreage arbitrarily fixed? 
Or will they say that apportionment 
will apply, unless the contrary is 
expressly provided for, in all lands 
under the same original lease? If 
this rule should be enforced, we 
would have a situation of this kind. 
Upon the submission of this case, 
it was stated, and not questioned, 
that the Humble Oil & Refining Co. 
has one lease covering 1,000,000 
acres of land from the same own- 
er. One corner of that land is 75 
miles from one of its other corners. 
The land is in several counties. 
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then - 


Suppose the owner of the Jp, 
should sell 75 acres in one corpe 
a party interested in oil, and yy 
thinks he knows oil land when j, 
sees it. He counts confidently , 
the one-eighth royalty attaching t 
that 75-acre tract. He induce 
original lessee to develop hig lg 
and a gusher is forthcoming, 
der the rule urged by the defendants 
in error, the man discovering thj 
75-acre tract as the most y 
of the entire 1,000,000 for oi 
poses would be entitled to only 
enty-five one-millionths of the one 
eighth royalty of the oil coming ont 
of the gusher on the 75-acre tract 
Can we say such a rule is just? } 
party owning another 75 acres 7 


face. The quest for it involve 
mendous expense and a vast el 
of chance. In spite of the scié 


gamble. It seems to us that We 
only safe rule, and the only on 
from much confusion, is one- 
gives the oil to the man who 
the land upon which the well is 
cated. Clearly, it would mot 
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as adopted. In Hoffman v. Magnolia Petroleum Co.! in the 

Civil Appeals, the majority view was approved, but upon an 

that case to the Commission of Appeals the case was reversed 
judgment of that court was adopted and entered as the judg- 
the Supreme Court.2° In the last case upon the subject in Tex- 
ourt of Civil Appeals considered the two opinions of the Com- 
»£ Appeals to be in conflict and elected to follow the latter opin- 
se it had been adopted as the opinion of the Supreme Court.** 
=ved, however, that the decisions of the Commission of Appeals 
t v. McRae®* and Hoffman vy. Magnolia Petroleum Co.*8 are 
Lble, and that the court in Stephenson vy. Glass ** should have 


award the oil to those who, 
tble and McRae, offer no 
it any of it was drained from 
eir 5-acre tract.” 

man v. Magnolia Petroleum 
. Civ. App. 1924) 260 S. W. 


man v. Magnolia Petroleum 
r. Com. App. 1925) 273 S. 


henson v. Glass (Tex. Civ. 
25) 276 S. W. 1110. The 
opinion was filed in this 
>re the decision of the Com- 
of Appeals in Japhet v, Mc- 
xx. Com. App. 1925) 276 S. 

On a petition for rehearing 
t, after noting the apparent 
between Japhet v. McRae, 
nd Hoffman v. Magnolia Pe- 
Co. (Tex. Com. App. 1925) 
7. 828, decided a few months 
by the same court, said in 


ther words, assuming the 
> alike, as they appear to be, 
isions in the two cases are 
t and irreconcilable conflict. 
Hoffman Case, but not in 
er, the Supreme Court not 
»pted the report of the Com- 
of Appeals, but expressly ap- 


proved their holding upon the con- 
trolling question in the decision. 

“Tn the instant case, which we are 
unable to substantially distinguish 
from the two cases cited, we follow- 
ed the decision of the Hoffman Case, 
and held under the facts the pur- 
chaser of the segregated parcel of 
leased premises took a proportion- 
ate undivided interest in the royal- 
ty to be derived from the entire 
premises; that, in the absence of 
express stipulation therefor, his es- 
tate was not restricted to the royal- 
ty to be derived from operations 
upon the segregated parcel pur- 
chased by him. 

“As we perceive no distinction be- 
tween the three cases, and are un- 
able to distinguish either of them 
from either of the other two, we feel 
obliged to adhere to the holding 
adopted in the original opinion here- 
ee 

22 Japhet v. McRae (Tex. Com. 
App. 1925) 276 S. W. 669. 

23 Hoffman vy. Magnolia Petroleum 
Co. (Tex. Com. App. 1925) 273 S. 
W. 828. 

24 Stephenson v. Glass (Tex. Civ. 
App. 1925) 276 S. W. 1110. 
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CS th 


facts were almost identical. In the Japhet Case the lessor gave an gpg 


nary deed of warranty of certain described land, portion of a/ 
tract, subject to an existing lease, saying nothing as to apportio; 


deed recited that the land was subject to the lease and that the grg 


relinquished his one-eighth royalty in the land sold, a statement which 


the court admitted to be unnecessary. In the Hoffman Case, how 
the deed did not purport to convey the land, but a one-half inter 
all the oil and gas that may be produced from a certain 90-acre tre 


land, subject to a lease covering a larger tract. This was held to conyey 


an undivided one-half interest in the lessor’s possibility of revei 


under the terms of said lease.” 


mean that the grantor intended to convey one-half undivided in 
in the rentals and royalties for the whole tract covered by the le 


This latter clause was constru 


Where a lease contains an express provision to the effect that, if the 


leased premises are later subdivided and owned separately, they sha 
nevertheless, be developed as one tract and the royalties paid t 


quent purchaser of a portion of the demised land is bound thereby, ane 


cannot claim all of the royalties produced from his land.*6 


25 The language of the court is as 
follows: “Instead of restricting 
these royalties to wells on the 90 
acres, the conveyance covers one- 
half of ‘all’ the oil royalty under 
the terms of the lease. That this 
passage refers to an interest in the 
whole instead of a part of the roy- 
alty, irrespective of where the wells 
shall be located, is corroborated by 
the provisions for one-half of the 
delay rentals payable under the 


lease. These, by the provisions ol 
the latter instrument, are to a 
before any well at all is begun, : 
the conveyance of them can 0 
refer to the lease as a whole 
hence not to a particular 90 
of it; thus showing that in th s 
nection a segregated 90-acre 
is not intended to be the measufe — 
of the rights granted.” . 

*6 Gypsy Oil Co. v. Schonwale 
(1924) 107 Okl. 253, 231 P. 86% 
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sr sells all or a portion of the demised land subject to the lease 
sly reserves unto himself all of the oil and gas and the right 
ill future accruing rents and royalties under the present lease 
ture lease, the purchaser has no rights to the rents and 
mder the existing lease or to lease the land for oil and gas 


§ 171. Power of the lessee to assign or sublet 


of land for oil and gas purposes may assign or sublet his in- 
bsence of an express provision in the lease expressly negativ- 
ower. This rule has been expressly stated by the courts in a 
where the power to assign or sublet has been questioned id 
‘en assumed and acted upon in numerous cases by the courts’ 
1 of the validity of the interests created by assignment and 

Where the lease expressly denies the power in the lessee to 
sublet, he does not, of course, have that power.”® In only one 
the power to assign, in absence of a provision prohibiting it, 
ed, and then because the court failed to understand the nature 
=rest created by'the lease.*® By inference it might be said that 


vy. Haldeman (1866) 
229; Brown v. Beecher 
3) 12 A. 68; Shaffer v. 


mC. 2917) 241 F. 1389; 
3utte Oil & Mineral Co. v. 
08) 122 La. 415, 47 So. 
ndler v. Hart (1911) 161 
119. P. 516, 1 Ann. Cas. 
194: Lawrence v. Mahoney 
45 Ark. 310, 225 S. W. 
tts v. England (1925) 168 
269 S. W. 585; Jackson 
Oil Operating Co. (Tex. 
1919) 217 S. W. 959. 
irner y. Seep (C. C. 1909) 
16, a lease was executed by 
1 on a form prescribed by 
ior Department which con- 
express provision that no 
nt or sublease of the inter- 


Ort & Gas—35 


est thereby created could be made 
without the consent of the lessor 
and the Secretary of the Interior, 
and that any attempted assignment 
without such consent would be void. 
An assignment of the lease without 
the lessor’s consent was held void. 
It was also held that a subsequent 
regulation of the department which 
contained no requirement for the 
lessor’s consent in such cases could 
not validate such assignment. 

29 In Dark v. Johnston (1867) 55 
Pa. 164, 93 Am. Dec. 732, the court 
held that the interest created by an 
oil and gas lease was a license and 
therefore nontransferable. See 
Funk v. Haldeman (1866) 53 Pa. 
229, where the interest of the les- 
see was likewise spoken of as a li- 


546 


the lessee has the power to assign where the privilege of taking oil 


cense, but a license coupled with an 
interest. The accompanying rela- 
tions being principally a privilege of 
taking oil and gas and a power to 
reduce them to personal property, 
the interest is a profit in gross, 
which is assignable. 

30 See Archer, Law of Oil and Gas 
(1911) p. 350. 

31In Shaffer v. Marks (D. C. 
1917) 241 F. 139, the court said: 
“Whether the right conveyed by an 
oil and gas lease be termed a chat- 
tel real, an incorporeal heredita- 
ment, or what not, it is nevertheless 
a right or interest relating to real 
property, although not arising to the 
dignity of an estate, and such right 
or interest is property and may be 
the subject of transfer.”’ 

In Louisiana it was held under a 
provision of the Civil Code that an 
oil lease is assignable though it 
makes no mention of assigns, or the 
power to assign. Anse La Butte Oil 
& Mineral Co. v. Babb (1908) 122 
La. 415, 47 So. 754. 

A lease for a term of 15 years, 
“with the sale and exclusive right 
and privilege during said period of 
digging and boring for oil and other 
minerals and of gathering and col- 
lecting the same therefrom,” was a 
chattel real, and the tenant a tenant 
for years, and said lease could pass 
by assignment to become the prop- 
erty of a partnership the same as 
any other chattel. Brown v. Beech- 
er Pa, diss) 12 A. 16ise 

A lease of land for a specified term 
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516, Ann. Cas. 1913B, 1094. 


remove therefrom oil, gas, ang 
eral, reserving to the lessor fren. 
cess over the land, not 

used for the business of the 
and the right to farm the lar 
containing no covenant for 
the lessee to assign the lease 
sublet the premises or part 
of, gives to the lessee a p 
subsisting estate for years, 
may be transferred, as au 
by Civ. Code, § 1044, and nota 
possibility, not coupled with 
terest, which, by section 1 
not transferable, so that the 
may sublet a part of the lan 
third person to develop the t 
for oil, gas, and mineral. Chandle 
v. Hart (1911) 161 Cal. 405 


Where oil lease provide that les 
sors ‘‘do hereby grant, sell, 
vey, and lease unto the lessee al 

Where oil leasé provided thai 
sors ‘‘do hereby grant, sell, ¢ 
and lease unto the lessee all 
and gas in and under the follc 
described tract of land and 
tract of land itself, and the | 
sion thereof for the purpose 0! 
tering and operating thereon 
removing therefrom said oil @ ; 
gas,’’ and provided further that @ 
covenants and agreements hereil 
fourth between the parties He 
shall extend to their respe 
heirs, legal representatives ané 
signs,’”’ lessee could assign 
without lessor’s consent; an 
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§ 172. Assignment of lease by decree of court 


2 for oil and gas purposes may be assigned by order of court. 
ere the assets of a corporation are, by order of court, turned 
nother corporation organized for that purpose, and the sale 
irmed, an oil and gas lease held by the first corporation and 
ver to the second corporation without express assignment was 
AY assigned,3? 


) 
Contracts for the assignment of oil and gas leases—Neces- 


sity of writing 


tract for the assignment of an oil and gas lease is one for the 
-ansfer of an interest in land within the meaning of the statute 
s and to be enforceable must be in writing.8? The agreement 
: be in any particular form, but may be made up of letters 
-rams and other separate writings.“4 The memorandum, to sat- 
statute, as any other contract for the sale of an interest in land, 
te with certainty the substance of the transaction without the 
arol testimony. ‘There is a conflict of authority as to the ne- 


1e land itself having been 
_ subject to a defeasance of 
upon lessee’s failure to com- 
the covenants on his part 
to be performed. Jack- 
ure Oil Operating Co. (Tex. 
51919) 217 S. W..959. 
yn vy. Pickard (1906) 37 
. 161, 76 N. BH. 642. 
rence y. Potter (1922) 91 
$61, 113 S. B. 266; Long 
in (Tex. Civ. App. 1921) 
W. 91; Green v. Priddy 
am. App. 1923) 250 S. W. 
merican National Bank of 
Falls v. Haggerton (Tex. 
p. 1922) 250 S. W. 279; 
vy. Danciger (Tex. Civ. App. 
41 S. W. 1098; Cantrell v. 


Garrard (Tex. Com. App. 1922) 240 
S. W. 538; Pantaze v. McDill (Tex. 
Civ. App. 1921) 228 S. W. 962; 
Gatewood v. Graves (Tex. Civ. App. 
1922) 241 S. W. 264; Woodworth 
vy. Franklin (1921) 85 Okl. 27, 204 
Pi 450) 27 A. lL, R. 690; Latham vy. 
Kistler (Tex. Civ. App. 1921) 235 
S. W. 938. 

34 Langford v. Bivins (Tex. Civ. 
App. 1920) 225 S. W. 867; Gate- 
wood v. Graves (Tex. Civ. App. 
1922) 241 S. W. 264; Lawrence v. 
Potter (1922) 91 W. Va. 361, 113 
S. E. 266. 

35 1 Williston, Contracts (1920) § 
567 et seq.; Cantrell v. Garrard 
(Tex. Com. App. 1922) 240 S. W. 
533; Gatewood v. Graves (Tex. Civ. 
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cessity of the statement of consideration.2* Ina Texas case it has been 
held that such statement is unnecessary and to that extent the eo, Hs 
may be modified by oral testimony where the defendant’s duties yp 
the contract were sufficiently set out.37 


must contain a reasonably definite and certain description of the x 
ject-matter, it has been held that a contract for the sale of an oil and, 
lease must not only describe the land covered by the lease to fe 
signed, but likewise the term for which the lease was to run, th 
for the beginning of drilling operations, the time and amount of pa 
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ments in lieu thereof, and the royalties to be paid for the oil or gas pro. 
duced.38 Although the contract for assignment of a lease fails to sy 


ficiently describe the land or the lease, yet if the contract provides 


it is to be deposited in escrow with the lease or the assignment, both 


App. 1922) 241 S. W. 264; Latham 
v. Kistler (Tex. Civ. App. 1921) 235 
S. W. 938. But where a written 
assignment of a lease is deposited in 
a bank with assignee’s draft with 
the notation that the draft shall 
be paid upon the approval of the 
title by a certain attorney, the con- 
tract was held sufficient to comply 
with the statute, although the time 
within which the assignee could ac- 
cept or refuse the assignment was 
subject to parol proof. Townsend 
v. Day (Tex. Civ. App. 1920) 224 
S. W. 283. 

361 Williston, Contracts (1920) 
Bi byl) ey iTfst- 

37 Latham v. Kistler (Tex. Civ. 
App. 1921) 235 S. W. 938. 


38 Cantrell v. Garrrad (Tex. Com.’ 


App. 1922) 2408S. W. 533, reversing 
Garrard v. Cantrell (Tex. Civ. App. 
1921) 232 S. W. 911. 

In Gatewood vy. Graves (Tex. Civ. 
App. 1922) 241 S. W. 264, tele- 
grams and a letter evidencing a con- 
tract to assign an oil and gas lease 
on the east 20 acres of the south 


51 acres of the north 102 acres of 
a certain survey, but which des 
ed the land only as ‘20-acre 
1,000 feet west Graham well,’ 


being 25 acres off the south end 0 
a 37-acre tract, adjoining 100 
on the west, out of a desi 
block, was sufficiently definit 
enforceable, regardless of the 


of the land described. See 
Long v. Martin (Tex. Civ. 
1921) 234 S. W. 91. 

In Cantrell v. Garrard (Tex. Cot 
App. 1922) 240 S. W. 533, sup 
was held that a contract refel 
to the lease as “a lease, wha 
known as a commercial lease PIO 
viding for one-eighth royalty t 
landowner,” was an insufficient d¢ 
scription. 
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ry describing the land, this defect of the contract is cured by 
to the lease or the assignment.*® 
ne authorities, where a deed of land is placed in escrow to be 
upon the performance of a condition by the vendee a separate 
r memorandum of sale is necessary,’® but the opposite view 
ted by better reason.44 The same principle is, of course, ap- 
the assignment of oil and gas leases. Where a fully executed 
1 assignment is placed in escrow to be delivered upon condi- 
-e would seem to be no necessity of a separate contract of as- 
in writing sufficient to satisfy the statute of frauds. 
verformance of a contract for assignment of an oil and gas 
y be sufficient to take a parol contract out of the statute of 
put possession and improvement upon the leased land by one 
under a parol assignment will not have this effect when, at the 
-aking possession and making improvements, the assignee knew 
-assignor was denying the authority of the agent to make the 
-and later actually repudiated it.” 
e by statute or decision an agent’s authority to sell land must 
‘iting, the authority of an agent to bind his principal by a con- 
- the assignment of ‘an oil and gas lease must likewise be in writ- 
must state with certainty the authority conferred upon the 


id the terms upon which it is to be exercised. 


Mroy v. Danciger (Tex. Civ. 
22) 241 S. W. 1098; Long 
n (Tex. Civ. App. 1921) 234 
91: Lawrence v. Potter 
91 W. Va. 361, 113 S. E. 
merican National Bank of 
Falls v. Haggerton (Tex. 
yp. 1922) 250 S. W. 279; 
Townsend (Tex. Com. App. 
38 S. W. 2138. 
*h vy. Bunch (1866) 30 Cal. 
iller v. Sears (1891) 91 Cal. 
7 P. 589, 25 Am. St. Rep. 
folland v. McCarthy (1916) 
. 579, 160 P. 1069; Camp- 
Thomas (1877) 42 Wis. 437, 
Rep. 427; Clark v. Camp- 
901) 23 Utah, 569, tse Se 
Py, R. A. 508 90 Am. St. 


Rep. 716; Davis v. Brigham (1910) 
56 Or. 41, 107 P. 961, Ann. Cas. 
1912B, 1340; Foulkes v. Sengstack- 
en (1916) 83 Or. 118, 163 P. 311; 
Main v. Pratt (1916) 276 Ill. 218, 
114 N. EB. 576; McLain v. Healy 
(1917) 98 Wash. 489, 168 P. 1, L. 
R. A. 1918A, 1161; Freeland v. 
Charnley (1881) 80 Ind, 132; 16 
Cyc. 562; 11 Am. & Eng. Encyc. 
Law (2d Ed.) 335; 1 Devlin, Deeds 
(1911) 313. 

41 The majority view is severely 
criticized in 2 Tiffany, Law of Real 
Property (2d Ed. 1920) § 462. 

42 Woodworth v. Franklin (1921) 
85 Okl. 27, 204 P. 452, 27 A. L. R. 
590. 

43 Woodworth v. Franklin (1921) 
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§ 174. Contracts to assign leases—Formation, interpretatio, 


performance and breach 


those situations where litigation has been most prolific. The questig 
is sometimes raised in connection with contracts of this sort as to whet 


er a particular agreement amounts to a bilateral contract to 
merely an option.in the buyer to purchase. If the former, one pur 
chaser is, of course, under a duty to perform, and for failure to dos 
the vendor has his remedy in damages for the breach. The usual type 
of contract where this question is raised provides for the placing of 
assignment in escrow together with a certain sum of money fur 
by the vendee, the assignment to be delivered to the vendee and the 
money to vendor conditioned on approval of the title and the payment ot 
the remainder of the price within a certain time, with a further provis 
that if the vendee does not perform, the amount deposited be considered 
as liquidated damages and the contract void. Such contracts have 
held to amount to contracts to assign and not options in the buyer from 
which he may recede by forfeiting the amount deposited.*# 


85 Ok 27, 204 P4525 277 As a. R: 
590; McConnell v. Wallace (1923) 
92 OR, 174) 28 Be or2. 

441 Williston, Contract (1920) § 
61. 

Contract, providing that vendor on 
that date sold one-half interest in 
oil and gas lease, and conveyance 
containing general warranty of pur- 
chaser’s interest in lease, executed 
on same day, placed in escrow con- 
taining no reservation, held to evi- 
dence present sale, and conveyed all 
of vendor’s rights, and purchaser 
was entitled to one-half of oil run 
from lease between date of contract 


and date of delivery of assignmen! 
which related back to date of 
tract. Sibley v. Pickens (Tex. © 
App. 1925) 273 S) Wossaae 


lease providing that if purchase 
faulted, the money theretofore 
was to be forfeited and the con 
was to be null and void, was @ C02 
tract of sale and not an option 
purchase and on purchaser’s default 
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s for the assignment of oil and gas leases are usually made 
xpress conditions that the seller furnish an abstract of title to 
‘ithin a certain time showing a merchantable title in himself, 
yer have a certain time for the examination thereof, and 
1ave a certain further period for the curing of defects. In ab- 
ach agreements to furnish abstract of title, the seller is usually 
: under no duty to do so by implication, although this may 
,on the custom or usage in the jurisdiction or locality. Even 
3 the custom for a seller to furnish an abstract of title to the 
th duty will not be implied unless the parties contracted with 
= thereof.4 Where the contract expressly provides for a re- 


id the option to sue on the 
rr declare a forfeiture the 
‘as to forfeiture and that 
should be null and void 
the benefit of vendor to 
‘formance and did not give 
the option to make con- 
able by forfeiting his pay- 
‘exlouana Producing & Re- 
v. Wall (Tex. Com. App. 
7S. W. 875. 
+t for the sale of an oil and 
e by which purchasers 
pay $5,000 to be deposit- 
sank in escrow subject to 
; of the contract, the bal- 
.e paid on approval of title 
me stated requiring sellers 
h abstract of title giving 
ourchaser to submit objec- 
| time to the seller to rem- 
e, and providing that in 
irchaser fail or refuse to 
vith his agreement the sum 
0 shall be delivered to the 
liquidated damages, was a 
contract as against objec- 
.it gave the purchasers op- 
receding therefrom. La 
vy. Smith, Albin & Peay 
iv. App. 1923) 247 Ss. AW. 


45 Langford v. Bivins (Tex. Civ. 
App. 1920) 225 S. W. 867. 

Where defendant wired he would 
sell an oil lease at $50 an acre, with 
direction to wire immediately if in- 
terested, and plaintiff inquired as to 
the length of lease, rentals, and 
whether defendant could furnish ab- 
stract, etc., whereupon defendant 
advised as to the length of lease, 
and that he had abstract, and plain- 
tiff wired in return that he would 
take the lease, directly defendant 
to draw through a bank for the full 
amount, giving reasonable time for 
examination of abstract, no complete 
contract to convey the lease to plain- 
tiff resulted, as defendant’s offer 
contemplated immediate acceptance, 
and he could not be required to wait 
for examination of the abstract by 
plaintiff’s counsel, nor forced to ap- 
point the bank as his agent to de- 
liver assignment and receive consid- 
eration: the purported acceptance 
by plaintiff constituting a counter 
proposition, prohibiting formation 
of contract until acceptance. Lang- 
ford v. Bivins (Tex. Civ. App. 1920) 
225 S. W. 867. 

In action by purchaser of oil lease 
to recover the initial payment on the 
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lease for failure of defendant ven- 
dor to deliver an abstract of title, 
evidence held sufficient to show a 
waiver by plaintiff of delivery of ab- 
stract, and warrant denial of per- 
emptory charge for failure to de- 


liver. Easterwood v. Three for One 
Oil Co. (Tex. Civ. App. 1922) 246 
Saale. 


46 Hinton v. Martin (1922) 151 
Ark. 343, 236 S. W. 267. 

47 St. Louis Smelting & Refining 
Con vieNix E924) LOMO; ON7, 224 
1ey, S)tsr4e 
App. 1921) 228 S. W. 992. 

48 St. Louis Smelting & Refining 
Col vooNix (0924) on OKI 19%. 
224 P. 982; Langford v. Bivins 
(Nex, Civa App. 9210) 226) "Se We 
867; Smith v. Womack (Tex. Civ. 
App. 1921) 231 S. W. 840; Praeg- 
ner v. Kinnebrew & Ratcliff (1924) 
156 La. 182, 100 So. 247; Mogg v. 
Farley (1924) 205 Ky. 25, 265 S. 
W. 449. 

Where defendants, as owners of 
an oil and gas lease, gave plaintiff a 
written assignment thereof, which, 
together with $6,000 check of plain- 
tiff, was deposited in a bank under 
an agreement that defendants should 
furnish an abstract which plaintiff 
should have 10 days to examine, the 
bank being authorized to turn over 
check to defendants on the state- 


has the burden of proving it.47 If title, upon examination, is-shows 


Lea v. Helgerson (Tex. Civ. . 


not 


ment of plaintiff’s attorney that 
title was good and merchanta 
fendants ‘“‘binding and o 


merchantable title to said la 
held that, on the discovery 
flaw in the title, the parties we 
be restored to their previous 
tion, and there was no obl 
on defendants to remedy the 
in the title. Brown v. Scott (1 
155 La. 992, 99 So. 796. i 

The power to correct an order ané 
confirmation of sale of an oil an 
gas lease for a term during m 
of ward by nune pro tune 
making the term of the lease five 
years is of such grave doubt 
tle based thereon is not mere 
able. Satterthwaite v. Van 
(1924) 99 Okl. 233, 226 P. 

Reservation of mineral lant 
government in its land grant to 
ion Pacific Railroad patented ovel 
30 years ago does not constitute 
defect in title, nor render titl 
such land unmerchantable in 
tract for sale of oil and gas 
Possible existence of mortgag 
land covered by oil and gas 
warranting the title, but not 
it was free from incumbrances 
giving lessee right to redeem 
any and all such incumbrance 
to have subrogation therefor, 36° 
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‘requiring a return of the deposit made by the vendee make 
‘tract merely an option in the vendee.‘® 


-§ 175. Remedies for breach of contract to assign 


2 the buyer fails to pay the purchase price, the seller has a rem- 
lamages to recover for the breach,5® provided he has himself 


pnder title unmerchantable. 
; Guiffey-Gillespie Oil Co. 
L17 Kan. 54, 230 P. 299. 
contract for sale of oil 
‘quiring vendor to furnish 
act within a certain period 
2 the purchaser a certain 
fter delivery of abstract to 
‘it “and report any require- 
ade by the attorneys of par- 
the second part [the pur- 
, and any time required for 
mg the title according to 
uirements shall not be de- 
from the time above men- 
‘the vendor was not required 
sh, in the first instance, an 
satisfactory to the pur- 
attorneys, or to have instru- 
stained pursuant to purchas- 
sctions abstracted and certi- 
duly appointed abstractor, 
ly performed the contract 
yurchasers made no further 
ms after vendor had taken 
eure the defects pointed out 
rst instance. Long v. Mar- 
- Civ. App. 1921) 2348S. W. 


gv. Martin (Tex. Civ. App. 
34S. W. 91. 

sons v. Fern-Glen Oil Co. 
‘iv. App. 1922) 241 S. W. 


he breach of an agreement 
an interest in an oil lease, 
ior can only recover nominal 


damages, where he retained the 
property without being obliged to 
make a resale of it at a lower price, 
and made no tender of a conveyance. 
Carner v. Peters (1898) 9 Pa. Su- 
per Ct. 29, 43 Wkly. Notes Cas. 261. 

Under a contract whereby plain- 
tiff agreed to assign to defendant a 
certain interest in a leasehold in 
consideration of defendant’s per- 
formance of an agreement to drill a 
well for oil on the demised premises 
delivery of the assignment was not 
a condition precedent to perform- 
ance by defendant, and plaintiff 
could recover for breach thereof 
though he failed to execute and de- 
liver the assignment so as to enable 
the defendant to complete the well 
after its delivery and before the 
date specified for completion of the 
well, there being no evidence of a 
demand for assignment or refusal 
to execute it. Knupp v. Bright 
(1898) 186 Pa. 181, 40 A. 414. 

A contract whereby plaintiff 
agreed to sell and convey and de- 
fendants agreed to buy an oil and 
gas lease, and plaintiff was to fur- 
nish an abstract showing merchant- 


able title, and on the last payment ° 


the assignment in escrow was to be 
turned over to defendants, but, if 
defendants failed to pay or drill, the 
money theretofore paid was to be 
forfeited, and the contract was to 
be null and void, evidenced a con- 
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tract of sale, and not an option to 
purchase, so that defendants’ fail- 
ure to pay the last installment did 
not annul the contract under a stip- 
ulation that they would forfeit all 
moneys paid thereon and the con- 
tract should be null and void, but 
gave plaintiff an option to affirm or 
disaffirm the contract, and he could 
either sue for the money due or de- 
clare the contract at an end. Wall 
v. Texlouana Producing & Refining 
Co. (Tex. Civ. App. 1922) 241 S. W. 
521. 

51 Roudebush v. Snell (1924) 103 
Okl, 291, 229 P. 1067: 

Contract, for sale of interest in oil 
lease which plaintiff was to acquire 
under contract with third persons, 
held to require plaintiff to execute 
assignment and deposit it in escrow 
before he could assert any liability 
against defendant for purchase 
price. Roudebush v. Snell (1924) 
103 Ohl. 2915 2:29 Pe A067. 

Where a written agreement was 
entered into for the sale of an oil 
and gas lease, wherein it was pro- 
vided that purchasers execute cer- 
tain notes secured by deed of trust 
on other lands, which should be 
free of incumbrance, and it appear- 
ed that the state had a lien on the 
latter land for 97% cents per acre 
due on the purchase price from the 
state, and that it would be impossi- 
ble for purchaser to procure a re- 
lease from the state within the five- 
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day period allowed them to ep 
summate the trade, and seller y a 
informed thereof and told tha 
plaintiffs could not perform by yes 
son thereof, and entered into 
rol agreement to relieve th 
chaser of the burden of procuring 
a release of that lien, and t 
agreed to proceed under the 
tract as so modified by the p 
agreement, the seller must be 
to have waived compliance h 
such provision in the written con 


me) 


sell. Latham y. Kistler (Tex, 
App. 1921) 235 S. W. 938. 


came due when the purchaser 
doned the lease and made it i 
sible for him to pay in the 
provided. Harris v. Wheeler (Tex 
Civ. App. 1923) 255 S. W. 206. 

52 Garrard v. Cantrell (Tex. Gi 
App. 1921) 232 S. W. 911, rever 
on another point by Cantrell v. 


W. 533; Long v. Martin (Tex. € 
App. 1921) 284 S. Waodme 
roy v. Danciger (Tex. Civ. 
1922) 241 S. W. 1098; Verschoye 


261 S. W. 554; - 
Bank of Wichita Falls v. Haggerto® 


(Tex. Civ. App. 1922) 250 8. — 
279. 
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nages for the breach,58 or specific performance, provided that 
uedy may be granted upon equitable principles under the cir- 
ces of the particular case.54 Such a contract cannot be spe- 
enforced by a buyer who deposited with the contract to secure 
irmance a worthless draft and thereafter failed to communi- 
._ the seller for a period of four months.55 


Formal requisites of deed of assignment of lessee’s interest 


and gas lease is everywhere held to be a conveyance of an in- 
land, and to be valid the usual formal requisites for the trans- 
ich interest must be complied with.5¢ An assignment or sub- 
a lessee’s interest to be valid must likewise satisfy those same 
vents. Thus an assignment of a lease must be in writing and 


»y the assignor to satisfy 


Fuel Co. v. MeKain (1923) 
121, 229 P. 414; Floersch 
My (1922) 112 Kan. 210, 
605; Wright. v. Nation 
(02 Okl. 216, 228 P. 966. 
the buyer within the time 
for in his executory con- 
> the purchase of an inter- 
oil, gas, and mineral lease, 
_ the title and tendered the 
of the consideration and 
da deed, but the seller was 
o perform, for the reason 
option contract to purchase 
record owner, which he as- 
o the buyer, had expired. 
er was entitled to recover 
unt paid as for failure of 
ation. Wilcox v. Crawford 
iv. App. 1921) 231 S. W. 


snameyer We McFarlane 
iv. App. 1920) 220 S. W. 
anlandingham v. Newberry 
104 Okl. 98, 230 P. 726; 
e v. Potter (1922) 91 W. 
1703'S, BH. 266; Snuyder vy. 


the provisions of the statute of 


Wilder (1920) 146 La. 811, 84 So. 
104. 

Where an oil and gas lease re- 
quired lessees to commence drilling 
by September 24, and on September 
2 lessees agreed in writing to assign 
the lease within six days, the as- 
signee to fulfill the covenants, but 
such assignee, who became entitled 
to the assignment on September 8, 
did nothing thereafter toward drill- 
ing the well, and on the 11th lessees 
assigned to another who had notice 
of assignee’s contract, and who 
commenced drilling a well which 
was completed on the 14th, the first 
assignee is entitled to specific per- 
formance, but should be charged 
with the proper cost of drilling the 
well. Prewett v. Van Pelt (1923) 
114 Kan. 833, 220 P. 1045. 

55 Greenameyer v. McFarlane 
(Tex. Civ. App. 1920) 220 S. W. 
G'S: 

56 See Section 68; Union Gas & 
Oil Co. v. Wiedeman Oil Co. (1924) 
211 Ky. 361, 277 S. W. 3238. 
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frauds.5” In those states where acknowledgment, sealing, and attes 


tion are required for the validity of conveyances as between the p, 


Pal Tle 


they should be complied with in an assignment of an oil and gas Jen 
In many states, however, seals are no longer necessary, and a knoy 


edgment and attestation are only required for the purpose of ent 
the instrument to record.58 Delivery of an assignment of an oil ang 


veyance. 


57 McElroy v. Danciger (Tex. Civ. 
App. 1922) 241 S. W. 1098; At- 
lantic Oil Producing Co. v. Daw- 
kins (Dex. ‘Civ, Amp: 29/21) 2300S: 
‘W. 525; Woodworth vy. Franklin 
(L920) 85 Oki. 27, 204, Bo 4522827 
AS, JRO 910E 

An assignment of an oil and gas 
lease which did not describe the 
land involved, but which referred to 
the assigned lease in which the 
lands were described, held to con- 
tain a sufficiently definite and cer- 
tain description. Dormon Farms 
Co. v. Stewart (1923) 157 Ark, 194, 
247 S. W. 778. 

Where a gas lease, which by its 
terms had two more years to run, 
was assigned by the lessee by a gen- 
eral assignment covering ‘‘all live 
leases’ belonging to the assignor, 
the assignee was liable on all the 
obligations of the lessee, although 
the lease in question was not shown 
on a lease register of the lessor 
which purported to show all its live 
leases, but was included in a pack- 


leases,’’ and did not come 
knowledge of the assignee ti 


173; Same v. Rayle (1905) 36 Ind 
App. 706, 76 N. E. 176. 


(2d Ed. 1920) §§ 458, 460; 
Provine (Tex. Civ. App. 192 
S. W. 681; Midland Gas Co, y 
ferson County Gas Co. (1912) 
Pa. 602, Sbi Al 8her 
- 59 Huselton v. Liggett (1921) 110 
Kan. 145, 202 P. 972; Aeroplane 
Oil & Refining Co. v. Disch (1 

203 Ky. 561, 262 S. Wi, 950% 
good v. City National Bank 
Civ. App. 1921) 230 S. Wa 
Hugus v. Sanders (1924) 164 Ar 


265 S. W. 886; 0 
(Tex. Com. App. 1922) 238% 
piss 
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. Fraud in the assignment or contract to assign leases 


fraud is shown to have induced the assignment or a contract 
an oil and gas lease, the defrauded party has certain remedial 
tions in both law and equity. The principles of fraud involved 
ever, no different than they are in respect to any other type of 
for conveyance, and it serves no useful purpose to discuss them 
im in connection with the situations wherein it is alleged that 
nt acts induced the assignment of oil and gas leases. 

a fundamental principle that misrepresentations to constitute 
ust be of matters of existing fact and not mere statements of 
opinion as to future events or happenings. In accord with 
ciple, statements made by an assignor to an assignee to induce 
thase of a lease, that the latter could form a company and 
it exploit the investment by selling stock and thereby receive a 
rely in excess of that paid for the lease,*’ or statements as to the 
‘roductions of wells on the leased premises,®* although proven 
itrue and to have been relied upon by the assignee, have been 
be mere expressions of opinion as to future events, as distin- 
from misrepresentation of existing facts, and therefore not 
-nt. On the other hand, a representation to the purchasers of 
nd gas lease that the land was “proven territory” was held a 
asentation of fact and not an expression of opinion as to the 
.d that the land would produce oil when drilled upon. This 


ant’s false representations that she 
was signing an act entirely different 


>omeroy, Equity Jurispru- 
Ith Ed. 1918) §§ 877, 878. 


tions that defendant told 

an ignorant negress of 
-ellect owning an interest in 
ease, that her oil was tied 
she would never get any- 
it of it unless she signed an 
sant which conveyed one-half 
interest to defendant, and 
e signed under the belief 
induced that she was sign- 
» have oil already produced 
, and the proceeds paid her, 
; led to believe by defend- 


from what it really was, showed the 
representations related to existing 
facts, and not merely to future in- 
tentions, and were sufficient to an- 
nul the contract. Logan v. Walker 
(1922) 152 La. 880, 94 So. 430. 

61 Minchew v. Morris (Tex. Civ. 
App. 1922) 241 S. W. 215. 

62 Bngemann vy. Allen (1923) 201 
Ky. 483, 257 S. W. 25. 

63 Minchew vy. Morris (Tex. Civ. 
App. 1922) 241 S. W. 215. 
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oil or gas in productive quantities.“ And representations inducing; 
assignment of a lease that a well drilled in the neighborhood wou 


already been drilled and proven productive.® 
As illustrative of misrepresentations of existing material facts j 

ing the assignment of oil and gas leases, the following cases are 

Representations by an assignor that the lease was a valid co 


7 


64 In Minchew v. Morris (Tex. Civ. 
App. 1922) 241 S. W. 215, the court 
said: ‘“‘That portion of the petition, 
however, which alleges that Min- 
chew represented the lease to be in 
‘proven territory’ describes, not an 
expression of opinion, but a repre- 
sentation of a situation as a known 
fact. The allegation that Minchew 
fraudulently made this representa- 
tion, connected with the allegation 
of his expensive experience with 
reference to oil territory, and that 
disclosing Morris’ complete igno- 
rance of oil fields, were sufficient to 
set forth deceit and misrepresenta- 
tion in the form of a statement of 
fact. Oil fields become definitely 
defined by boundaries established 
through the exploration of operators 
so that those who are engaged in 
operating or speculating with ref- 
erence to them rely upon the de- 
fined area as a known fact. The 
expression ‘proven territory’ has a 
fixed meaning in the business. Bx- 
perience in Texas Oil fields has dif- 
fused a general understanding of its 
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idea. 


in relation to them, oil is con 
in it. Of course, no particulai 


to exist in what is regarded as D 
en territory. All these facts wit! 
reference to the pursuit of § 
lating in oil lands and produci 
are matters of judicial knov 
because of the universality will 
which they are known and acted 
on in this state.’’ 
65 Zundelowitz v. Waggoner 
Civ, App. 1979), Sis W. 
Waggoner v. Zundelowitz (Tex. Com 
App. 1921) 231 S) Wea2us 4 
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ind and were incapable of making a valid lease for oil and gas 
3 amounted to fraud.66 Where representations were made to 
cribers to a fund being raised for the purchase of a lease to the 
fat each subscriber would acquire an interest in the lease in pro- 
that the amount of his subscription bore to the purchase price 
‘the formation of a company and assignment of the lease to that 
vy, and issuance of stock to the subscribers of the fund, amount- 
fraud upon the subscribers.*7 Representations by an assignor 
paid thirty thousand dollars for a lease, where as a matter of 
Ihad paid but twenty thousand, was held to be fraud upon the 
».88 Tt was urged here that the falsehood did not induce the as- 
fo purchase a part interest in a lease, but merely to pay more; 
court held otherwise, on the ground that the assignee might have 
illing to pay the price asked but unwilling to purchase on any 


inless let into the transaction on the same basis as the original 
-s. Where a group of persons, associated together for the pur- 
‘conducting a geological survey of certain lands to determine the 
>e or nonexistence of oil and gas therein and to take leases for 
gas purposes, employed a geologist to make a survey of the lands 
‘e leases in the name of a trustee, false representations by the 
st to the trustee that he had a contract with the association, by 
the latter was to assign to him a certain interest in the leases so 
s a part of his services inducing the trustee to make such assign- 
vere held fraudulent and gave to the association the right to have 


no one asserting any claim of pos- 
session of the property, were suffi- 
cient to serve as a proper basis for 
relief sought by defendants, not- 


ickler v. Stanford (1921) 
n. 43, 197 P. 866. See, also, 
¥. Paul (1925) 119 Kan. 
* P. 57S. 


1 action on notes given by 
nts, buyers of an oil and gas 
indings of fraud in the sale 
lease, in that plaintiff repre- 
that he was in possession of 
d in controversy, and that 
rse claim of title to the prop- 
cept such claim as the state 
homa might have, or placer 
claims, and that there was 


withstanding the further finding to 
the effect that an oil and refining 
company had no title to the proper- 
ty. Hoyt v. First Nat. Bank (Tex. 
Civ. App. 1922) 247 S. W. 637. 

67 Stewart Oil Co. v. Bryant 
(1928) 153 Ark. 432, 243 S. W. 
811. 

68 Withroder v. Elmore (1920) 
106 Kan. 300, 187 P. 863. 
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the representations were made actually relied upon them. Thus 
the representations are as to the quantity or quality of oil or gas 
. duced and the parties are equally experienced in the oil and gas busi 
or the truth or falsity of the representations are easily ascertainabl 
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assignee cannot be heard to complain that he relied upon and was mis 


by such false representations.”* 


69 Iola Oil & Gas Co. v. Strauss 
(GIQARD) IMO) Teen, HOM, 2s} tee ala 

70 Clark v. Cooper (1922) 197 
ee, He, Ze Sy Ww WAS laennelhione 
v. Paul (1925) 119 Kan. 614, 240 
12, Wifes 

71 Winkler v. Creekmore (Tex. 
Com. App. 1923) 256 S. W. 257. 
See, also, Pickreil v. Imperial Pe- 
troleum Co. (Tex. Civ. App. 1921) 
231 1S, W. 4125 (Overby: y Mona 
Marie Trust (Tex. Civ. App. 1922) 
240 S. W. 581; Henderson v. Hol- 
lingsworth (1924) 157 La. 474, 102 
So. 577; Central Oil Shale & Re- 
fining Co. v. Sunshine Oil & Gas Co. 
CL9I2Z8)) OS Key Coulee ORES ae 
(Tesi Mefonaves ye Wilreneiitat (UES (bby. 
App: 1921) 2345S. We. oie 

72 Evidence that the purchaser of 
an oil and gas lease had had con- 
siderable previous experience in the 
operation of such leases and pur- 


chased with the intention of p 
the gas to a nearby city, to sel 
lighting and heating purposes, 
possibly to extract gasoline 
from, shows that he did not, i 
ing the purchase, rely upon t 
dor’s representations as to 
sales of oil from the wells ton 
boring farmers, so that the f 
of such representations would 
defeat recovery of the pur 
price. McClurkin v. De Gai 
(1923) 199 Ky. 458, 251 S. W. bu! 
See, also, Oliver v. Huckins (Tex 
Civ. App. 1922) 244 Syewe 
Freshwater v. Hoyt (Tex. Com. 
1924) 259 S. W. 928. 

A contract for the purchase | 
oil lease in an undeveloped tél 
ry in which there were no pipe 
from whose run tickets a purel 
could ascertain past production 
that he must rely for inform 
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signment of an oil and gas lease may be shown to be fraudulent 


pf concealment. 


pn the statements of his 
man be rescinded for fraud- 
rrepresentations as to such 
in or for fraudulent con- 
of an unplugged dry hole 
uterially affected the value 
roducing well. Central Oil 
Refining Co. v. Sunshine Oil 
. (1923) 198 Ky. 631, 249 


o enters into a written con- 
ithe purchase of an oil and 
cannot defeat its enforce- 
showing that he relied on a 
tement that a well on an 
5s tract was already produc- 
‘in commercial quantities, 
ne contract provided that 

was to be made whenever 

Ll reached a depth of 2,900 
ess oil was found in com- 
juantities at a lesser depth. 
r, Craig (1923) 112 Kan. 
ee LL. 

no one could determine, by 
an oil lease and seeing the 
hat the production of the 
uld be, and the opportunity 
dependent investigation was 
1 to the intending purchas- 
m an inspection on the 
such purchasers were not 
x4 to continue an investiga- 
run, or to begin an investi- 
without reference to, or re- 
n, statements made by the 
especially when the oppor- 
for a full investigation by 
“chasers was interfered with, 
ed, and rendered impossible 
active intervention of the 


r.O1L & GAS—36 


Where there is a fiduciary relation existing 
the parties,?3 or where due to the circumstances of the particu- 


sellers. Jones v. Draper (1903) 26 
Ohio Cir. Ct. R. 785. 

In view of Civ. Code, art. 2521, 
excepting from redhibition apparent 
defects which the buyer might have 
discovered by inspection, a buyer 
of an oil lease cannot complain of 
alleged misrepresentation of the 
quantity of oil produced, as a fraud 
defined by article 2547, where he 
could have ascertained the fact by 
simply demanding certificates of the 
oil refining company. Great East- 
ern Oil & Refining Co. v. Bullock 
(1922) 151 La. 209, 91 So. 680. 

Evidence that the purchaser of 
an interest in royalties under an oil 
lease, who claimed the vendor mis- 
represented that the well on the 
premises produced no water, did not 
disafirm his purchase so long as 
royalties were being received there- 
on, and testified he would have com- 
pleted payments and taken a deed, 
if the royalties had continued until 
they equaled the purchase price, 
held to show that he did not rely 
on the misrepresentations in making 
the purchase, so that he was not 
entitled to have the contract can- 
celed after the well ceased to pro- 
duce. Cox v. Lilly (1923) 200 Ky. 
195, 254 S. W. 759. 

73In Webb v. Shea (1912) 149 
Ark. 406, 232 S. W. 602, the court 
said: ‘“‘The charge in the complaint 
is that appellant concealed from the 
shareholders the fact that he was 
interested in the sale of the lease 
to the association; that the lease 
was practically worthless, and that 


562 


fraud. 


the value thereof was grossly mis- 
represented by the trustees, includ- 
ing appellant, in selling stock in the 
association and advertising the 
stock for sale, and that the sale of 
the stock under these circumstanc- 
es constituted a fraud, for which a 
court of equity should grant relief 
by canceling the transfer of the 
lease and by restoring the considera-~ 
tion paid for the stock. We are of 
the opinion that the charge in “the 
complaint is established by the evi- 
dence, and that the appellees were 
entitled to the relief which the court 
granted. The testimony warrants 
the finding that at the time of the 
purchase of the lease by the appel- 
lant and Priddy and Williams in 
May, 1919, and the resale thereof 
shortly thereafter to the association, 
the lease was not worth more than 
the amount appellant and his as- 
sociates paid for it, which was $20,- 
000; and that the price at which 
it was resold to the association was 
grossly exaggerated, and that at the 
time of the institution of this ac- 
tion the lease was practically worth- 
less. The testimony warrants the 
conclusion that these parties, i. e., 


appellant and his associates, Priddy | 


and Williams, conceived the plan 
of unloading this lease upon the as- 
sociation for the purpose of obtain- 
ing a grossly exaggerated price, and 
that appellant failed to disclose the 
fact to the public that he was in- 
terested in the sale of the lease. 
They adopted a very pretentious 
name, and advertised it extensively 
in the newspapers as being a good 
investment, and represented the 


ASSIGNMENT 


fact to be that the lease was y 


Orth 


think that the testimony y 
before stated, sufficient to wan 
finding that the conduct of t 
pellant and his associates 


persons who purchased shar 
the association. Appellant w 


designated on the literature pub- 
lished at large as president of the 
company. 


wards those who were invit 


purchasing.”” Freshwater Y. 
(Tex. Com. App. 1924) 259 
9123. 


74 Where attending 
alone or in concert with his 8 
procures a lifelong partner, f 


consideration during grantor’s Ja 
illness, he ought to be require 
prove by clear and convincing ev 
dence that he made.full disclos re 
of the facts and dealt fairly 7 
the grantor. McDonald V. 
(1925) 207 Ky. 293, 2695S. W. 
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rignment of an oil and gas lease cannot be set aside by a lessor 
round that the lease was procured by fraudulent representa- 
uere the assignee is a bona fide purchaser for value without 
But where there is a material alteration in the 


‘changing the duration of the definite term,’® the lessor may 
ne lease although in the hands of an innocent purchaser for 


stood in no fiduciary rela- 
nder no obligation to dis- 
is vendors the fact known 
hat a well on an adjoining 
just struck oil. Overby 
arie Trust (Tex. Civ. App. 
LO S. W. 581. 
purchaser signed contract 
mse oil lease without inquir- 
rendor as to whether there 
vy holes in the surrounding 
,, and vendor did not know 
the purchaser had inspect- 
and and was familiar there- 
‘d where the land was open 
aaser’s inspection and view, 
failure to inform purchaser 
mee of dry hole on land near 
‘ered by the lease was not a 
ent concealment. Long Vv. 
(Tex. Civ. App. 1921) 234 
L. 
ailure of the vendor of an 
gas lease to produce for in- 
. a copy of the test he had 
f the gas produced by the 
y was not fraudulent conceal- 
efeating his right to recover 
ance of the purchase price, 
he evidence showed that he 
-o the purchaser he had had 
test made, and the purchas- 
» had had considerable ex- 
> in the business and might 
sed as an expert in some 


branches of it, chose to rely on his 
own experience, and did not ask to 
see a copy of the test. McClurkin 
v. De Gaigney (1923) 199 Ky. 458, 
251 S. W. 617. 

Where B. solicited defendants to 
join with him in purchasing an oil 
lease owned by an oil company, and 
the purchase was made through 
plaintiff, who purchased from the 
oil company and conveyed undivid- 
ed interests to defendants under the 
arrangement that he might have any 
difference between the amount paid 
by him and $60,000, he in fact pur- 
chasing for $30,000, evidence held 
insufficient to show fraud on the 
part of plaintiff, B., or the oil com- 
pany, but, on the contrary, to show 
by the preponderance thereof that 
no fraud was committed. Larmon 
vy. Miller (1922) 195 Ky. 654, 243 
Ss. W. 939. 

15 Texas Co. v. Barker (Tex. Civ. 
App. 1924) 258 S. W. 864. But the 
rule is otherwise where the facts 
are such that the assignee is put up- 
on inquiry. Thomason v. McEntire 
(Tex. Civ. App. 1921) 233 S. W. 
616. See Allen v. Roy (1925) 157 
La. 529, 102 So. 658. 

76Ft. Henry Oil Co. v. Rose 
(1923) 199 Ky. 587, 251 S. W. 671; 
Curry v. Hinton (1921) 191 Ky. 
681, 231 S. W. 217. 
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or equity.77 At law the defrauded party has his election to tre 
assignment as rescinded and bring an action at law to recover 


772 Pomeroy, Equity Jurispru- 


dence (4th Ed. 1918) § 872; Min- 
chew v. Morris (Tex. Civ. App. 
1922) 241 S. W. 21'6: ola Oil & 


Gas Co. v. Strauss (1922) 110 Kan. 
608, 203 P. 1111; Zundelowitz v. 
Waggoner (Tex. Civ. App. 1919) 211 
S. W. 598; Waggoner v. Zundelo- 
witz (Tex. Com. App... 1921) 231 S. 
W. 721; #=Withroder v. Elmore 
(1920) 106 Kan. 300, 187 P. 863; 
Clark v. Cooper (1923) 197 Ky. 
530, 247 S. W. 929; Strickler v. 
Stanford (1921) 109 Kan. 43, 197 
P. 866; Webb v. Shea (1921) 149 
Ark. 406, 232 S. W. 602; Consoli- 
dated-Progressive Oil Corporation v. 
Standard Oil Co. of Louisiana 
(92/5) ib 8: Wan Vs2, 0b So. 86s 
Engemann v. Allen (1923) 201 Ky. 
483, 257 S. W. 25; Pickrell v. Im- 
perial Petroleum Co. (Tex. Civ. App. 
1921) 231 S. W. 412; Allen v. Roy 
(1925) 157 la. 529, 102 So. 658. 

78 Clark v. Cooper (1923) 197 Ky. 
530, 247 S. W. 929; Withroder v. 
Elmore (1920) 106 Kan. 300, 187 
P. 863; Webb v. Shea (1921) 149 
Ark. 406, 232 S. W. 602. 

79 In Strickler v. Stanford (1921) 
109 Kan. 43, 197 P. 866, where an 
assignee brought an action to recoy- 
er the money paid for the assign- 
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proved to have been induced th 
fraudulent representations tha 


assignment. 7 

In Webb v. Shea (1921) 149 Ark 
406, 232 S. W. 602, where a tr 
for an unincorporated associatiol 
sold an oil lease to the associa 
an inflated value, thereby m 
the transaction voidable at the 
tion of the stockholders in t 
sociation, it was held that 
could elect to keep the proper 
sue for the recovery of the ¢ 
sive profits derived by the t 
and his associates in the a 
ment of the lease, but they also | 


fraud, and recover the price 
for their stock. See, also, Cl 
Cooper (1923) 197 Ky. 530 
S. W. 929; Pickrell v. Imperia. 
troleum Co. (Tex. Civ. App. 1 
231 S. W. 412; Withroder 
more (1920) 106 Kan, 300, 1 
863. 5 
80 Clark v. Cooper (1923) 197 BY. 
530, 247 S. W. 929. 

Where a purchaser who W 
duced by fraud to buy an oil lease 


g jn- 
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the fraud as a defense to enforce the fraudulent assignment, 
m action on notes given for the purchase price.8! 

the assignor is the defrauded party, his remedy in equity is 
1 and cancellation of the assignment.’ Where the assignee is 
tuded party, his remedy in equity is rescission of assignment, 
.on of the evidences of indebtedness he may have given as a 
the purchase price, and recovery of money paid.§3 Where 
fraud the assignment does not express the true intention of the 
there is a remedy by way of reformation to have the lease re- 
pr re-executed to express that intention. The defrauded party 
thas defensive relief where an action is brought to enforce the 
pnt 84 
ible remedies for fraud in the assignment of oil and gas leases 
‘in other transfers of interests in land, be lost to the injured 
-ough ratification, acquiescence in the fraud, or through laches 


tion of the fraud.§5 


payment for which he ex- 
‘otes bearing interest at a 
d rate, thereafter elected 
the contract by suing for 
for the deceit, he is liable 
interest on the purchase- 
otes as well as the princi- 
mst which he is entitled to 
he damages occasioned by 
it. Pickrell v. Imperial Pe- 
Co. (Tex. Civ. App. 1921) 
7, 412. 
wurkin Vv. De Gaigney 
199 Ky. 458, 251 S. W. 617; 
vy. Creekmore (Tex. Com. 
23) 256 S. W. 257. 
delowitz v. Waggoner (Tex. 
p. 1919) 211 S. W. 598; 
er v. Zundelowitz (Tex. 
op. 1921) 231 S. W. Tats 
& Gas Co. v. Stranss (1922) 
. 608, 203 P. 1111; Stewart 
v. Bryant (1922) 153 Ark. 
Ss. W. 811. 
chew v. Morris (Tex. Civ. 
22) 241 S. W. 215; Larmon 


v. Miller (1922) 195 Ky. 654, 243 
S. W. 939; Webb v. Shea (1921) 
149 Ark. 406, 232 S. W. 602. 

842 Pomeroy, Equity Jurispru- 
dence (4th Ed. 1918) § 872. 

85 In Minchew v. Morris (Tex. Civ. 
App. 1922) 241 S. W. 215, it was 
held that the doctrine of laches 
should be applied with unusual 
strictness in a suit to rescind an as- 
signment of an oil and gas lease, the 
court saying: ‘‘We take it as well 
established that the doctrine of lach- 
es is to be applied with unusual 
strictness and severity to contracts 
relating to the sale of oil leases 
against the person seeking rescis- 
sion. This is because of the uncer- 
tain and fluctuating value of prop- 
erty of this nature. Experience and 
observation teach that an oil lease 
may be worth thousands of dollars 
to-day and to-morrow may be deem- 
ed as worthless, and that, on the 
other hand, a lease which may be 
of little value at a given time with- 
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in a short period may be transform- 
ed into one of fabulous value be- 
cause of operations on adjacent and 
surrounding territory which develop 
oil wells and establish such lease as 
proven territory.’’ 

On ratification of fraud in assign- 
ment as a bar to rescission and can- 
cellation, see Iola Oil & Gas Co. Vv. 
Strauss (1922) 110 Kan. 608, 203 
jee alabalal, 

On waiver of fraud, see Waggoner 
v. Zundelowitz (Tex. Com. App. 
1921) Asi S. We Weds  Clanka vy. 
Wheatley (C. C. A. 1921) 281 F. 
55. 

Where the beneficial owners of 
undivided interests in an oil lease 
knew that the lease had been as- 
signed to a corporation which was 
selling its stock to raise money for 
the development of the lease, and 
that the corporation had made a 
contract for the drilling of a well, 
whereby the driller was to pay all 
his expenses and receive a two-thirds 
interest in the property, but made 
no objection for more than a month 
after the assignment was made and 
until the well was substantially 
completed and producing wells had 
been brought in on adjoining prop- 
erty they were estopped to assert 
their beneficial interests as against 
the purchasers of stock in the cor- 
poration and the well driller, who 
relied in good faith on the record 
title of the corporation to the lease, 
and had no knowledge of the out- 
standing equities. Stewart Oil Co. 
Vv. Bryant (L922) Los Am asi 243 
Siwe ous 

An action to rescind the purchase 
of an oil lease on the ground of 
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fraud is not necessarily defeate 


ii U8 


to restore. Basye v. Paola Re 
Co. (1909) 79 Kan. 755, 1093 
658, 25 L. R. A. (N. S.) 13090983 
Am. St. Rep. 346. ; 

A purchaser of oil property } 
under lease, which took poss 
and after operating the wells t 
on for seven months, being 


cation of the contract, by wh 
obtained better terms, and 
which it continued making pay 
ments for several months, held 


property. New Martinsville 01 
v. Barnett Oil & Gas Co. (C1 
1919) 261 F. 34, reversing de 
Barnett Oil & Gas Co. v. New 
tinsville Oil Co. (D: Cy 19a 
BAT AS ie 

Though purchasers of lease of ou 
land, before entering into the co 
tract went to see the land rel 
to its location ard proximity to ol 
production, they not having u 
taken any investigation as to 
was in possession, and having 
under no duty to do so, are 
estopped to claim that they 1? 


to possession. ; 
(Tex, Com. App. 1924) 259 5. 
923. 
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§ 179. Mistake 


H mistake of fact is ground for cancellation of the assignment 
and gas lease. Thus where an oil lease provided that, unless 
swell contracted for proved fruitful, the lease should be null 
, and after the lessees had drilled to a depth of about 500 feet 
od the well, and one of them assigned his interest to the defend- 
ignors, who in good faith conveyed a portion of their interest to 
atiffs, both believing that oil had been struck in the well, the 
;, on discovering the facts, were entitled to a cancellation of the 
for mutual mistake.*¢ 


Equitable relief for mutual mistake and inadequacy of con- 
) sideration in assignment of leases 


yarties to an assignment of an oil and gas lease may, as in other 
-s and conveyances, have equitable relief for inadequacy of con- 
on or mutual mistake of fact in a proper case. But where such 
»r relief has as ‘its basis the fact that the demised lands did not 
roductive of oil or gas, as was supposed by the parties when the 
rent of the lease was executed, such relief will not be granted, 


of the speculative nature of the contract.8? 


wland v. Cox (1905) 121 Ky. 
is. W. 215. 
itract, assigning interest in 
.e, in so far as it covers a 
portion of the land, and pro- 
for payment to assignor of 
portion of gross production 
ntil $80,000 shall have been 
‘for payment of such amount 
nination of year from date 
mment, if such amount shall 
re been received in full by as- 
during the year, will not be 
je on failure of land to pro- 
l, in so far as it requires the 
it of such amount in full, on 
und of mutual mistake as to 


land being oil producing land; the 
contract being purely a speculative 
contract on part of assignee, from 
which equity will not release it. 
Bell v. Kirby Petroleum Co. (Tex. 
Civ. App. 1925) 269 S. W. ETO: 

In a suit to rescind, for inadequa- 
ey of consideration, a sale of a half 
interest in an oil lease of 200 acres, 
the consideration being $550 in 
cash, and an additional $100 in case 
a well producing daily six or more 
barrels of oil should be found, it 
appeared that at the time of the 
sale there was only one well on the 
premises, the output of which was 
variously stated by the witnesses to 
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be from one to eight barrels per day. 
There were several wells on an ad- 
joining tract, the yield of one of 
which was very large. There was 
evidence that, in the neighboring oil 
lands, good wells and dry holes were 
found together, and that the value 
of undeveloped oil lands was always 
speculative. Held, that the consid- 
eration was not inadequate. Neill 
v. Shamburg (1893) 158 Pa. 2638, 
27 A. 992, 33 Wkly. Notes Cas. 544. 

88 Compton v. People’s Gas Co. 
CLOT) Tor Wane 52.) ese hOB Se 
LOG. Re. ANSON So) eee aChanies 
vy. Roxana Petroleum Corporation 
(C. CC, A. 1922) 282 FE. 988; Baird 
Vv. Alas “Oil Con (1920) 4G tar 
1091, 84 So. 366. 

Under Rey. St. § 4112a, provid- 
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§ 181. Assignee as a bona fide purchaser for value 


protected as a bona fide purchaser for value as against prior unrec 
ed instruments 88 or against equities of the lessor against the lessee; 


ing that an unrecorded lease of 
interest in land, whereby a 
is given to operate a natur. 
and petroleum plant, shall h 
force except as between the p 


such transfer is not recorded and me 


bank has not taken possession 0 the 


89 See note on following page 
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ngly not been questioned except in Texas. In that jurisdiction 
case it was held the lease was for a nominal consideration 


transferred. Keystone 
littsburgh v. Union Oil Co. 
» Ohio Cir. Ct. R. 464. 
bev, Sawyer (C. C. 1909) 
(26; Papoose Oil Co. v. 
1(1923) 95 Okl. 264, 221 
there, in a suit by the les- 
ist the lessee to cancel the 
ras alleged there was fraud 
sment of the lease; Sonora 
, Co. v. Harris (1922) 194 
(240 S. W. 382, where the 
mistake provided for a 
‘$1 for six months, instead 
Tr acre every six months; 
7, Seamans (1923) 95 Okl. 
iP. 859, where the assignee 
-ected against a secret trust; 
v. Miller (Tex. Civ. App. 
4S. W. 634, where, by mu- 
-ake in drafting, the term 
ribed as four years instead 
an assignee of the lease 
: and without notice of the 
may hold the lease for the 
> term. 

notary taking wife’s ac- 
>ment of oil and gas lease 
mestead fails to explain the 
nt to her, the lease is not 
.s to a bona fide purchaser 
. without notice. Richmond 
reek Oil Co. (Tex. Civ. App. 
29 S. W. 563; Stephenson 
t (Tex. Civ. App. 1922) 240 
3. 
lso, Wood v. White Eagle 


ot fix an absolute duty upon the lessee to develop the land; it 
i the lessee merely an option to acquire an interest in land, 
fan assignee of such lease was not entitled to the protection as a 
purchaser for value.®® This case has been followed by oth- 
he Texas Court of Civil Appeals, but considerable doubt has 


Oil & Refining Co. (Mo. App. 1925) 
274 S. W. 894. 

But where the agent of the lessor 
to sell a lease procures possession 
of the assignment through fraud 
and places it of record, an assignee 
of such lease, though a bona fide 
purchaser, acquires no interest su- 
perior to that of the lessee. Hap- 
good yv. City National Bank (Tex. 
Civ. App. 1921) 280 S. W. 775. 

Purchasers of a half interest in 
oil leases for $5,000, which was then 
considered more than the value of 
the entire leases, who agreed to de- 
velop the property at their own risk, 
and who expended therein more 
than $20,000, with the result of 
bringing in valuable wells, held pro- 
tected as bona fide purchasers, as 
against claims of stockholders of 
the former corporation that a judg- 
ment against it, under which the 
leases were sold, and under which 
the purchasers derived title, was 
fraudulent, which claims were not 
known to them and were not assert- 
ed until six years after the suit, 
and after the property had been ren- 
dered valuable by their expenditure. 
Sturm v. Wiess (C. C. A. 1921) 273 
F. 457. 

90 National Oil Pipe Line Co. v. 
Teel (1902) 95 Tex. 586, 68 S. W. 
979. 

91 Aurelius v. Stewart (Tex. Civ. 
App. 1920) 219 S. W. 863; Hitson 


570 


been cast upon these holdings by the Supreme Court of that g, 
Where, under the view prevailing in Texas, the lease is such 
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create an interest in land, the assignee is entitled to protection as a bo 


fide purchaser for value.9? 


The recording acts as generally construed do not entitle a subsequer; 
purchaser to protection against prior claims unless he is a bona fy 
purchaser for value without notice. The notice may be given byq, 
record, or acquired by information apart from the record. Therefor 
if an assignee or second lessee of a lease acquires his interest with acty 
knowledge of a prior unrecorded lease or conveyance of the land 
takes subject thereto.°? In absence of actual knowledge, or notice } 


v. Gilman (Tex. Civ. App. 1920) 
220 S, W. 140; Varnes v. Dean 
(ex, Civ App. 1921) 228i Seiwe 
LOM. Taylor vw. Dunner (iexaiCive 
App. L921) 2380S. We. Losi (Gary, 
vy. McKinney (Tex, Civ. App. 1922) 
239 S. W.. 283; Panhandle Refining 
Co. v. Swope (Tex. Civ. App. 1922) 
241 S. W. 597. 

Where an oil lease is to remain 
in force only so long as the parties 
comply with their mutual agree- 
ments, it is at most a mere option 
for a lease, which is terminated by 
the foreclosure of a judgment lien 
against the lands. Hodges v. Brice 
(1903) 32 Tex. Civ; App. 358, 74 
S. W. 590) 

A writing purporting to be a mem- 
orandum designating what the par- 
ties were to do as a consideration 
for an assignment theretofore made 
of an oil and gas lease is insuffi- 
cient as a lease, and cannot be re- 
corded under Vernon’s Sayles’ Ann. 
Civ. St. 1914, art. 6824, because not 
containing evidence of an absolute 
right to land, but merely a chance 
of title, and it will not support a 
plea of innocent purchaser by one 
purchasing from the assignee in such 
case, and neither will a verbal as- 
signment. Atlantic Oil Producing 


Co. v. Dawkins (Tex. Ciy. Ap 
1921) 230 S. W. d25- 


Lease (1921) 78. 
93 McKay v. Lucas (Tex. Ciy. 


ed and case dismissed by Sup 
Court (Tex. Com. App. 1922) 
S. W. 904: Bartley v. Phillips 
(1897) 179 Pa. 175, 36 Al 
Henderson v. Ferrell (1898) i 
Pa. 547, 38 A. 1018; Pyle vw 
derson (1909) 65 W. Va. 39, 
EK. 762; Compton y. People’s 
Co. (1907) 75 Kan. 572, 89 P, Mie 


Sawyer (C, C. 1909) 167m 
Texas Co. v. Pettit (Okl. 1928) 
P. 956; Gilmore vy. O’Neil ( 
107 Tex. 18,173 S. W. 203; Mt 
Wyoming Petroleum Co. v. Va 
tine (1916) 237 F. 589, 150 Cie 
421. 

An assignment of an oil and 84 
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subsequent purchaser has notice if he has information suffi- 
ut him upon inquiry in regard to a prior conveyance. As to 
unts to sufficient information to put one upon inquiry or what 
5 proper inquiry is governed largely by the facts of the par- 
se. Possession by one other than the grantor or assignor is 
sufficient to put a subsequent purchaser upon inquiry.+ In 
iby a prior lessee of the surface against an oil and gas lessee 
47 to crops, it was held that mere cultivation of the soil on a 
ff the land where the owner resided was sufficient to put the 
ht oil lessee upon inquiry as to the claims of the former les- 
Ht it does not seem that mere possession of the surface by one 
n the oil and gas lessee should put an assignee of an oil and gas 
in inquiry, for the reason that such possession is not inconsist- 
‘he interest acquired by such assignee. Where, however, a pri- 
for oil and gas under an unrecorded lease has entered the 
, located a well and employed a force of men who are en- 

building roads upon the premises from the location to the 
and the work being done could be for no other purpose than 
lopment of the land for oil and gas purposes, a subsequent les- 
+ upon inquiry to determine the interest of such prior lessee.*® 


solute in form, executed and 
_ with an oral agreement 
-as given to secure the pay- 
‘money, and duly recorded, 
o defeasance agreement is 
therewith, does not consti- 
ustructive notice to subse- 
cumbrances for value that 
ignment was intended as a 
e. Pierson v. McCrory 
93 Okl. 117, 219 P. 641. 
ment of oil and gas lease 
ubject to mortgage, cove- 
that lessee is lawful owner 
» and rights and interest 
der, and personal property 
and that it is free from in- 
neces, conveys only interest 
» Ball v. Coyle (1925) 108 
2239 P. Tod. 


Recording of assigned oil lease 
earried notice to everyone that as- 
signee owned interest in leased land. 
Witherspoon v. Green (Tex. Civ. 
App. 1925) 274 S. W. ave 

94 Bessho v. General Petroleum 
Corporation (1921) E86 Gal, 233; 
199 P. 22; Heck v. Morgan (1921) 
88 W. Va. 102, 106 S. E. 413; Au- 
relius v. Stewart (Tex. Civ. App. 
1919) 219 S. W. 868; Hicks v. 
American Natural Gas Co. (1904) 
2907 Pa. 570, 57 A. 55, 65 L. R. A. 
209; 2 Tiffany, Law of Real Prop- 
erty (1920) § 571. 

95 Bessho v. General Petroleum 
Corporation (1921) LG Cal, WSs, 
199 P. 22. 

96 Heck v. Morgan (1921) 88 W. 
Va. 102, 106 S. E. 413. 
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lease on the same lands is put upon inquiry to determine if 


lease has been terminated.®8 


97 Hickernell v. Gregory (Tex. Civ. 
App. 1920) 224 S. W. 691; Mogg 
vy. Farley (1924) 205 Ky. 25, 265 
S. W. 449; Bartley v. Phillips 
(USOT) P1719 Ras Ub eG ALe 2A. 

The agreement by the lessor of 
supposed oil land that the well drill- 
ed by the lessee company to a depth 
of 2,000 feet was a complete well 
within the meaning of the lease was 
binding upon her and upon the buy- 
er from her, who bought the land 
with full notice of the construction 
of the lease, and also upon the buy- 
er’s lessee, who took his lease with 
notice of the same fact. Key v. Big 
Sandy Oil & Gas Development Co. 
(Tex. Civ, App. 1919) 212 S. W. 
300. 

One taking an assignment of a 
lease on its face containing notice 
of liability to forfeiture is bound to 
ascertain whether it has been for- 
feited. Carnegie Nat. Gas Co. vy. 
Philadelphia Co. (1893) 158 Pa. 
Bin Ai Arg Oils 

Lessees under a lease of an oil 
well, to continue as long as oil could 
be produced therefrom in paying 
quantities, abandoned the well be- 
cause of a failure of the output. 
Lessees afterwards sought to renew 
the lease, and were refused. They 
then assigned the original lease. 
Held, that no title was conferred 
by the assignment. Cole v. Taylor 
(1898) 8 Pa. Super. Ct. 19. 
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Plaintiffs leased oil and gag Jay 
from the owner, and afte 
sublet a portion of it to an oi] 
pany, which agreed to drill 
wells, and pay plaintiffs one-f 
of the profits from them, 
completing one well, the sub 
procured a lease direct fro: 
owner, which did not requir 
wells, or payment of the ro: 
Held, that the second lease 
fraud on plaintiffs. Stone y. 
shall Oil Co. (1898) 188 Pa. 602 
614, 41 A. 748, 1119. 

98 Wapa Oil & Development Co, ¥ 
McBride (1921) 84 Okl. 184,2 
P. 984; Carnegie Natural G 
v. Philadelphia Co, (1893) 1 
317, 27 A. 951; Bartley van 
(1897) 179 Pa. 175, 36 am 
Pyle v, Henderson (1909) 65 W. Vz 
39, 63 S. E. 762; Baird v. Atlas Ou 
Co. (1920) 146° Tas Togas 
866; Turben v. Douglass (191 
%6 ORL. V8, W837 Py eeede 

An assignee of a second oil 
on Indian land, who took 
knowledge that a prior lease 
outstanding, in reliance on the re 
ords of the office of the Indian a 
which showed that the prior | 
had been forwarded to the 
Department for cancellation at 
request of the parties, held not 4 
bona fide purchaser entitled to | 
erence over the prior lessee, 
such prior lease was not in fact 


COVENANTS FOR TITLE IN ASSIGNMENT OF LEASE 573 


ignee of an oil and gas lease to be a bona fide purchaser for 
st have paid value. 

is considerable conflict of opinion as to who has the burden 
when the issue of bona fide purchaser for value without notice 
Where one claims as an assignee, for value and without no- 
ts been held that he has the burden of proving the want of no- 
the payment of valuable consideration.» Where, however, a 
mn to set aside a lease on a homestead on the ground that the 
iled to properly take the wife’s acknowledgment, it was held 
burden was on the lessors to prove that the assignees of the 
re not innocent purchasers for value.’ 


§ 182. Covenants for title in assignment of lease 


the assignor of a lease expressly warrants the title or cove- 
ainst incumbrances, the assignee upon breach of such cove- 
sy recover the purchase price in case of eviction under para- 
tle or the cost of removing the incumbrances.t A covenant of 


> was approved by the Sec- 
the Interior; the request 
‘lation having been through 
e, which fact would have 
2losed to the assignee of 
d lease if he had made in- 
she parties. Moore v. Saw- 
* 1909) 167 F. 826. 
m v. Wiess (C. C. A. 1921) 
Bid « 
plaintiff paid $7,750 in 
an assignment of an oil 
ich provided that the gran- 
> to be paid an additional 
of the oil and gas produced 
nbursement for developing 
ating expenses, this addi- 
yment to be made to the 
was not part of the consid- 
or the assignment, so as to 
assignee the rights of an 
purchaser for value, be- 
ch payment had not been 


made. Charles v. Roxana Petrole- 
um Corporation (C. C, A. 1922) 282 
BY. 983. 

12 Tiffany, Law of Real Property 
(1920) 578. 

2 Hitson v. Gilman (Tex. Civ. App. 
1920) 220 S. W. 140. 

3 Stephenson v. Mallett (Tex. Civ. 
App. 1922) 240 S. W. 633; Thom- 
ason v. Hawley (Tex. Civ. App. 
1922) 242 S. W. 521. 

42 Tiffany, Law of Real Proper- 
ty (2d Ed. 1920) §§ 453, 455. In 
Hope Syndicate v. Southland Pe- 
troleum Co. (1925) 207 Ky. 473, 
269 S. W. 517, where an assign- 
ment of an oil and gas lease contain- 
ed covenants of the right to convey, 
title in the lessor and warranty, 
it was held in an action on netes 
given for the purchase price that 
a counterclaim by the assignee based 
on defective title to a part of the 
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warranty is not broken until eviction, and runs with the land unti 
ken, but a covenant against incumbrances, if broken at all, is or 
held to be broken as soon as made, for it is a covenant as to e 


land covered by the lease would lie. 
though there had been no actual 
eviction, on the theory that the 
covenant of ownership and the right 
to convey were broken as soon as 
made. 

A suit to recover the purchase 
price of oil and gas leases will lie, 
where there has been no eviction, if 
there is a perfect outstanding title 
ina third party. Roxana Petroleum 
Co. of Oklahoma v. Rush (C. C. A. 
1924) 295 F. 844. 

52 Tiffany, Law of Real Proper- 
ty (2d Hd. 1920) § 456; Ratcliff 
vy. Paul (19238) 114 Kan. 506, 220 
P. 279. But see Hill vy. Provine 
(Tex, Civ. App. 19:24) 260) (S2 iWw. 
681, where it was held in effect that 
there was no right of action for 
breach of a covenant against incum- 


and gas lease until the assi 
were dispossessed or had discharged 
the incumbrances. 

6 Ratcliff v. Paul (1923) 114 Kan 
506, 220 2.2798 

7 Hill v. Provine (Tex. Civ. Ap 
1924) 260 S. W. 681. 


WSO; . od (SS Wega te 1 VU 
Co. v. Holcomb (1914) 212 F. 126, 
LOS Cy Gee, 60a 
The assignors of a gas and oil leas€ 
do not warrant their title where th 
assignment contains no express CO’ 
enants of any kind, since covena 
for title are not implied in a Uj 
assignment of a lease, so tha 
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of the assignment, the assignor recites that he conveys all this 

and interest, and later in the instrument makes full covenants 
ity, it was held that the covenants of warranty were not limit- 
language of the granting clause, but that the granting and 
clauses construed together showed an intent to convey and 
. leasehold interest in the premises for oil and gas purposes.® 
‘the assignee of an oil and gas lease does not occupy the posi- 
‘bona fide purchaser for value without notice of prior claims 
persons to the land, and takes the assignment without covenants 


are not liable to the as- 
‘failure of the title. White 
ny «€6(Tex. Civ. App. 1921) 
—6¢6641. 
© that the seller of person- 
iiedly warrants the title 
© apply to a lessee’s assign- 
lll his ‘‘right, title, and in- 
m an oil and gas lease, 
2 assignee knows of a pri- 
‘¢ lease. Tupeker v. Dean- 
> 46 Okl, 328, £48 P. 853. 
‘a party prices a lease to 
at a fixed price, without 
its as to covenants, the law 
. covenant that the lease 
ne under which the lessee 
ter and hold the property 
re term. King v. Coombs 
i¢ Okl. 396, 122 P. 181. 
assignments of oil and gas 
sre placed in escrow under 
it for delivery to assignee 
menced boring a well with- 
‘nated time, agreement held 
ched by assignor’s refusal 
1 time for drilling, though 
been instituted by third 
gainst him to quiet title to 
which assignee desired to 
ere assignment was in na- 
a quitclaim without cove- 
warranty. Sunset Oil Co. 
leman (1925) 77 Colo. 570, 
BELG. 


An assignment of all of assignor’s 
“right, title, and interest in and to 
the leases aforesaid, and all rights 
thereunder,” held not a quitclaim, 
but a conveyance of oil and gas leas- 
es therein referred to, as well as 
the same title to the minerals that 
such instruments conveyed. Miller 
v. Hodges (Tex. Com. App. 1924) 
260 S. W. 168. 

9 Barnard v. West (1924) 99 Okl. 
2%, aan P.a9TT. 

Where a new oil and gas lease was 
taken by one of two prior lessees, 
granting to him, without reserva- 
tion or limitation, the exclusive 
right to enter and bore for oil and 
gas, his assignment of the new lease 
vested in the assignee all the as- 
signor’s right as lessee under either 
of the leases, and barred the as- 
signor’s right of action as co-lessee 
in the original lease against his as- 
signee, or any subsequent assignee, 
of the new lease. Garrett v. South 
Penn Oil Co. (1909) 66 W. Va. 587, 
66 S. BE. 741. 

Sale and written assignment of oil 
and gas leases implies warranty of 
title, when assignment specifically 
declares that assignor is owner of 
leases. Daggett v. Four Hundred 
Oil & Gas Go. (1925) 119 Kan. 788, 
241 P. 467. 
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by the assignor for title, in the absence of fraud or mistake he asgy, 


the hazards arising out of failure of title and seems to have no 


ticularly so where it is expressly agreed that the assignment g 


void for a failure of title.14 


§ 183. Duties and liabilities of the assignee 


Although in other connections courts have said that the ir 
created by oil and gas leases are not leasehold interests in the'true 
yet, when it comes to fixing duties upon assignees of oil and 


10 Arnett v. Stephens (1923) 199 
Ky. 730, 251 S. W. 947; Johnston’s 
Adm’r v. Mendenhall (1876) 9 W. 
Va. 112; Moore v. White (1919) 75 
Ok LAY 182 Pa 6s. 

11 See Neill v. Cornish (1923) 159 
Ark. 611, 252 S. W. 612, where the 
assignee was allowed a reduction in 
the purchase price of an oil lease 
where there was a partial failure of 
title. In Roxana Petroleum Co. of 
Oklahoma v. Rush (C. C. A, 1924) 
295 F. 844, although there was a 
warranty of title, the action was 
brought to rescind the assignment 
for failure of title and to recover 
the purchase price. The plaintiff 
was allowed to recover. In Clark y. 
Wheatley (C. C, A. 1922) 281 F. 55, 
a shortage of acreage in oil leases 
assigned was held to entitle the as- 
signee to a reduction in the purchase 
price. 

In Kokomo Oil Co. v. Bell (1921) 
81 Okl. 247, 198 P. 326, where an 
assignment of a departmental oil 
lease recited that the lease had been 


' That the contract whereby 
was assigned provided that a 


clude the assignee from main 
suit to quiet his title. Huselt 
Liggett (1921) 110 Kan. 145, 20 
PeMoTZ: 
Where an assignment of an 


due ‘thereunder unless the 
valid and subsisting, the assign’ 
is not estopped to deny the title # 


rents and royalties likewise 
Gem Oil Co. v. Swift (1924) 
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‘for its termination for the breach of such covenants and con- 


(ord Oil Co. v. Blair (1886) 
18, 4 A. 218, 57 Am. Rep. 
sshington Natural Gas Co. 
m (1889) 123 Pa. 576, 16 
0 Am. St. Rep. 553; Fen- 
iffey (1891) 139 Pa. 341, 
48; Pittsburg Consolidat- 
ro. v. Greenlee (1894) 164 
80 A. 489, Jackson Vv. 
ms97) 188 Pa. 233, 38 A. 
her v. Guffey (1899) 193 
144 A. 452; Stone v. Mar- 
Co. (1898) 188 Pa. 602, 
$, 1119; Watt v. Equitable 
11898) 8 Pa. Super. Ct. 618, 
Ve Leg. Jig (N. S.) 221, 43 
ptes Cas. 215; Coulter v. 
igh Gas Co. (1900) 14 Pa 
. 553; MacDonald v. O’Neil 
‘1 Pa. Super. Ct. 364; Kid- 
rian Petroleum Co. (1915) 
Div. 939, 156 N. Y. S. 519; 
Bartlett (1911) 69 W. Va. 
S. BE. 13; Hefner v. Light, 
Power Co. (1915) 77 W. Va. 
S. E. 206; Steel v. Amer- 
Development Co. (1917) 
a. 206, 92 S. BE. 410, L. R. 
3, 975; Edmonds v. Moun- 
96) 15 Ind. App. 399, 44 
6; Breckenridge v. Parrott 
15 Ind. App. 411, 44 N. E. 
ler v. Dailey (1902) 28 Ind. 
5, 63 N. E. 490; Indiana 
Gas & Oil Co. v. Hinton 
159 Ind. 398, 64 N. HE. 224; 
vy. Ohio & I. Oil Co. (1904) 
App. 193, 69 N. 8B. 477; 
Fraze (Ind. App. 1906) 77 
47; Indiana Natural Gas & 
vy. Duling (1912) 51 Ind. 


r.O1L & GAS—37 


1e courts apply without exception the ordinary rules of law ap- 
) covenants running with the land in leasehold estates.!* Cove- 
the lessee in an oil and gas lease to develop the land,!* to pay 


App. 596, 100 N. BE. 96; Montgom- 
ery v. Hickok (1914) 188 Ill. App. 
348; Gordon v. Wilcox (1921) 109 
Kan. 524, 200 P. 282; Hale v. 
Gypsy Oil Co. (1923) 113 Kan. 176, 
213 P. 824; Wells v. Shadoin 
(1924) 202 Ky. 456, 260 S. W. 12; 
Goocey v. Hopkins (1924) 206 Ky. 
176, 266 S. W. 1087; Ardizzonne 
v. Archer (1916) 71 Oki, 289, 160 
P, 446; Pierce Fordyce Oil Ass’n 
v. Woodrum (Tex. Civ. App. 1916) 
188 S. W. 245; Broyles v. Gilman 
(Tex. Civ. App. 1920) 222 S. W. 
685; Simms v. Southern Pipe Line 
Go. (Tex. Civ. App. 1917) 195 S. 
W. 288; Graham vy. Omar Gasoline 
Co. (Tex. Civ, App. 1923) 253 S. W. 
896; Greenwood & Tyrrell v. Helm 
(Tex. Civ. App. 1924) 264 S. W. 
221; Lane v. Urbahn (Tex. Civ. 
App. 1924) 265 S. W. 1063; Cox 
vy. Sinclair Gulf Oil Co. (Tex. Civ. 
App. 1924) 265 S. W. 196; Colum- 
bus Gas & Fuel Co. v. Knox Coun- 
ty Oil & Gas Co. (1914) 91 Ohio 
St. 35, 369, 109 N. BE. 529; Wood- 
land Oil Co. v. Crawford (1896) 
55 Ohio St. 161, 44 N. B. 1093,°34 
Ei, Ft. Ave G2. 

13 Washington Natural Gas Co. v. 
Johnson (1889) 123 Pa. 576, 16 A. 
799, 10 Am. St. Rep. 553; Steel v. 
American Oil Development Co. 
(1917) 80 W. Va. 206, 92S. BE. 410, 
bn R.A. 2927, OTE. 

A. leased a certain oil farm at a 
one-eighth royalty, and covenanted 
that he would ‘‘continue with due 
diligence, and without delay, to 
prosecute the business to success or 
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delay rentals in lieu of development,'* to pay gas well rentals and, 
alties,!5 to furnish free gas for household purposes to the lessor, 


abandonment, and, if successful, to 
prosecute the same without inter- 
ruption for the common benefit” of 
the parties to the lease. A. subse- 
quently assigned part interest to 
third persons, and afterwards, to- 
gether with such third persons, final- 
ly assigned to a corporation. Held 
that, not being a mere personal cov- 
enant, the covenant in the lease was 
binding on the corporation, and im- 
posed on it an obligation to use due 
diligence in operating on the prem- 
ises. Bradford Oil Co. v. Blair 
(1886) 113 Pa. 83, 4 A. 218, 57 Am. 
Rep. 442. 

14 Fennell v. Guffey (1893) 155 
Pa. 38, 25 A. 785; Washington Nat- 
ural Gas Co. v. Johnson (1889) 123 
Ba. 576, 16 AL 7919) 10MAm, St. Rep: 
553; Jackson v. O’Hara (1897) 183 
Pa. 233, 38 A. 624; Watt v. Equita- 
ble Gas Co. (1898) 8 Pa. Super. Ct. 
618, 29 Pittsb. Leg. J. (N. S.) 221, 
43 Wkly. Notes Cas. 215; Coulter 
v. Conemaugh Gas Co. (1900) 14 
Pa. Super. Ct. 553; MacDonald v. 
O’Neil (1902) 21 Pa. Super. Ct. 
364; Hefner vy. Light, Fuel & Power 
Oxo, (Gl alls) 7 We Yel, alls ENT( Sq BL, 
206; Edmonds v. Mounsey (1896) 
5 Ind; Apps 399,944 Ne Be ole; 
Chaney v. Ohio & I. Oil Co. (1904) 
32 Ind. App. 193, 69 N. E. 477; 
Indiana Natural Gas & Oil Co. v. 
Duling (1912) 51 Ind. App. 596, 
100 N. HE. 96; Ardizzonne v. Archer 
(LONG) TL OKIE S289 GOs Be aai6- 
Pierce Fordyce Oil Ass’n v. Wood- 
rum (Tex. Civ. App. 1916) 188 S. 
W. 245. 

Where an oil and gas lease pro- 
vided payment of rent in case de- 
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velopment was not begun with 
time stated, one taking an ; 
ment as security for debt owip, 


Gordon v. Wilcox (1921) 109 - 
524, 200 P. 282. 


first year, becomes, by assignn 
from the original lessee of his 
maining interest, the sole owner ¢ 
the lease, is liable for rental for the 
second year if the well is not 
pleted. Breckenridge y. Parrot 
(1896) 15 Ind. App. 411, 44N 2 
66. 

15 Bradford Oil Co. v. Blair (18 
118 Pa. 83, 4 A, 218, 57 Ati 


16 Covenants in a lease of oil ant 
gas lands for the payment of rent 
and the furnishing of gas to he 


demised premises, are 
running with the land; 


necessary to allege that the assign® 
agreed to perform such covenants 
Indiana Natural Gas & Oil ve 
Hinton (1902) 159 Ind. 398, 64%: 
BH. 224. 
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her covenants affecting the nature of the legal interest of the 
‘e been held covenants running with the leasehold interest and 


pon the assignee.!? 


nell v. Guffey (1891) 139 
1O A. 1048; Stone v. Mar- 
Do. (1898) 188 Pa, 602, 
, 1119; Coulter v. Cone- 
ss Co. (1900) 14 Pa. Su- 
‘53; MacDonald v. O’Neil 
Pa. Super. Ct. 364; Kid- 
jian Petroleum Co, (1915) 
Div. 939, 156 N. ¥.S. 619; 
Gas & Fuel Co. v. Knox 
Hi & Gas Co. (1914) 91 
35, 369, 109 N. B. 529; 
rv. Mounsey (1896) 15 Ind. 
, 44 N. EB. 196; Indiana 
mas & Oil Co. v. Hinton 
59 Ind. 398, 64 N. B. 224; 
Natural Gas & Oil Co. v. 
1912) 51 Ind. App. 596, 
96; Ardizzonne v. Archer 
1 Okl. 289, 160 P. 446. 
vyenant in an oil and gas 
viding for the payment of 
sum if the first oil well 
ng well held to be a cove- 
uning with the land and 
upon the assignees of the 
Montgomery v. Hickok 
88 Ill. App. 348. 
the owner of 160 acres of 
cuted an oil and gas lease 
providing that, if oil was 
. paying quantities, lessor 
receive an additional pay- 
$5,000 out of the first pro- 
and lessee assigned his in- 
80 acres of the land leased, 
ment providing that which- 
‘ty first produced oil, the 
ould pay half of the addi- 
uyment to the original les- 
that the contract was to 
gns of the parties, held, that 


the second assignee of a half of the 
interest first assigned, agreeing to 
pay half of all rentals and bonuses 
provided for payable out of proceeds 
of oil, was liable for the payment of 
$1,250 to the original lessee who 
struck oil on the acreage retained 
and paid lessor $5,000. Hale v. 
Gypsy Oil Co. (1923) 113 Kan. 176, 
B13 P. 324, 

A purchaser of an oil and gas 
lease, with full notice of vendor’s 
contract to sell all the gas pro- 
duced from oil wells on the land to 
another and permit the latter to 
erect, operate, and maintain all ma- 
terials, equipment, and structures 
necessary for performance, held 
bound by vendor’s covenants; the 
contract imposing a servitude in the, 
nature of an incorporeal heredita- 
ment, enforceable according to the 
party’s intention whether a covenant 
running with the land or not, 
against subsequent purchasers with 
notice, whether named in the instru- 
ment or not, and notwithstanding 
want of privity of estate. Graham 
vy. Omar Gasoline Co. (Tex. Civ. App. 
1923) 253 S. W. 896. 

Where one purchases an oil lease 
with knowledge that his vendor has 
contracted that the oil produced on 
the property shall be sold-and deliv- 
ered to a pipe line company at a 
price named in the sale contract, he 
is bound by such contract. Simms 
y. Southern Pipe Line Co. (Tex. Civ. 
App. 1917) 195 S. W. 283. 

Covenant in assignment of part 
interest in oil and gas lease not to 
dispose of lease to stranger without 
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for performance occurs during the period of his tenure, on the theon 
that there is a privity of estate existing between lessor and himgelfu 
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To establish this duty there is no necessity of showing any special coye 


nant in the assignment of the lease whereby the assignee assum 
agrees to perform the covenants of the lease, but proof of the as 


consent of assignee is personal, and 
does not pass by transfer of leases 
by covenantor to stranger so as to 
bind him. Millan v. Bartlett (1916) 
Th) Nie Wiis CHO TES SS) Sy 1B alot. 

A lessee who assigns a lease of 
oil lands for a cash consideration, 
and an additional sum to be paid if 
oil is found on the premises, cannot 
recover of a second assignee such 
additional sum, after oil is found by 
him; for it is merely a bonus to be 
paid by the first assignee, and not 
a covenant to run with the land. 
Fisher v. Guffey (1899) 193 Pa. 393, 
44 A, 452. 

18 Washington Natural Gas Co. y. 
Johnson (1889) 123 Pa. 576, 16 A. 
799, 10 Am. St. Rep. 553; - Heller 
v. Dailey (1902) 28 Ind. App. 555, 
63 N. E. 490; Columbus Gas & Fuel 
Co. v. Knox County Oil & Gas Co. 
(1914) 91 Ohio St. 35, 369, 109 N 
BH. 529. 

One who leases oil land under an 
agreement to pay a certain sum for 
each oil well drilled is not released 
from liability for the rent by his as- 
signment of the lease to another per- 
son, whom the lessor recognizes as 
his tenant. Pittsburgh Consolidat- 
ed Coal Co. v. Greenlee (1894) 164 
Pa, 549, 30 A. 489. 

Oil lease, providing that lessee 


~Coe (1898) 188) Bas 602, 41 A 


guaranteed on part of its as 
full and faithful performane 
covenants and obligations ji 
upon original lessee, construe 
mean that original lessee guaral 
performance of contract in eye 
assignment of lease to others, Lang 
v. Urbahn (Tex. Civ. App. 1924) 
265 S. W. 10638. 

19 Washington Natural Gas 
Johnson (1889) 123 Pa. 576, 
799, 10 Am. St. Rep. 553; 1 
ford Oil Co. v Blair (1886) 11 
83, 4 A. 218, 57 Am. Rep. 442; 


25 A, 785; 


1119; Jackson y. O’Hara (1 
183 Pa. 233, 38 A. 624; ‘Colp 
Gas & Fuel Co. v. Knox County Oil 
& Gas Co. (1914) 91 Ohio St. 38 
369,109 N. E. 529; Hefner v.. ht 
Fuel & Power Co. (1915) 77 ¥ 
Va. 217, 87 S. B. 206; Hdmonds 
Mounsey (1896) 15 Ind. App. 
44 N. E. 196; Indiana Natura 


P. 446; Pierce Fordyce Oil 
v. Woodrum (Tex. Civ. App. 1 
188 S. W. 245; Greenwood & TYP 
rell v, Helm (Tex. Civ. App. 19247 
264 S. W. 221. 
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its acceptance is sufficient.2® An assignee is not, however, un- 


wood & Tyrrell v. Helm 
, App. 1924) 264 S. W. 
iana Natural Gas & Oil 
ton (1902) 159 Ind. 398, 
(24. 
the assignee of an oil lease 
nsolvent, and one purchas- 
ale by the receiver of the 
is sued by the lessor on a 
of the lease, and there is 
to show that defendant 
. only the personal proper- 
ao order of the court is 
authorizing a sale of the 
interest or any deed pur- 
© convey the same, there 
» recovery, because of fail- 
sve an assignment. Heller 
(1902) 28 Ind. App. 555, 
490. 
ssignee of a lease of oil 
jound by his acceptance of 
: to make good the cove- 
srein contained to pay rent 
lties on oil taken from the 
-hout reference to any ex- 
igation assumed by him in 
ract of assignment. EHd- 
. Mounsey (1896) 15 Ind. 
, 44 N. E. 196. 
ssignee of a lease is liable 
yayment of all rents or roy- 
nich accrued while he held 
rnment of the lease, though 
he nor the lessee ever took 
yn or did anything on the 
. under the lease. Fennell 
y (1893) 155 Pa. 38, 25 A. 


. lessor in oil and gas lease 
ignee of the lease for dam- 


to perform a covenant of the lease, if the covenant has been 
Hore the assignment to him, for covenants when broken be- 
ses in action and do not run with the land.”* 


An assignee 


ages from failure to drill wells on 
lessor’s lands to prevent drainage 
of oil through wells on adjacent 
lands, lessor must prove the assign- 
ment to defendant, and that his op- 
erations were under lease. Steel v. 
American Oil Development Co. 
(1917) 80 W. Va. 206, 92 S, BH. 410, 
Te BAS USLTE, 875. 

Where an assignment of a natu- 
ral gas and oil lease was made in 
writing and was accepted and held 
by the assignee as the exclusive own- 
er thereof, such assignee, is liable 
for the performance of the condi- 
tion therein. Edmonds v. Mounsey 
(1896) 15 Ind. App. 399, 44 N. E. 
196. 

21 Washington Natural Gas Co. Vv. 
Johnson (1889) 123 Pa. 576, 16 A. 
799, 10 Am. St. Rep. 553; Colum- 
bus Gas & Fuel Co. v. Knox County 
Oil & Gas Co. (1914) 91 Ohio St. 
35, 369, 109 N. B. 529. 

An oil and gas lease was for a 
year, and so long thereafter as oil 
and gas could be produced in pay- 
ing quantities. The lessee was to 
drill a well within a certain time and 
additional wells within a specified 
time, or be liable for a certain pen- 
alty. One well was drilled, but gas 
was not found in a paying quantity, 
and after the expiration of the year 
the lessee assigned the lease. Held, 
that the assignee was not liable to 
the lessor for the penalty by a priv- 
ity of estate, because the lessee at 
the time of the assignment had no 
lease on the premises and no inter- 
est of any kind whatever therein, 
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Therefore not only assignees or partial assignees, but also subl 
who are not in privity of estate with the lessor, take subject to the 
ditions of the lease and are under a liability that the lease be ter 


for breach thereof.” 


and owned nothing under the lease 
capable of transfer. Chaney v. Ohio 
& Y. Oil Co. (1904) 32 Imd. App. 
193, 69 N. BE. 477. 

An assignee of an oil and gas 
lease, while not liable for the con- 


sequences of his assignor’s failure © 


to drill a well, is liable for the con- 
sequences of his own breach of 
agreement, where, after acquiring 
title, he continued to pay delay rent- 
als in lieu of drilling the well. Hef- 
ner v. Light, Fuel & Power Co. 
(L915) 77 We Va, 217, Sse ey 0G: 

22 Washington Natural Gas Co. y. 
Johnson (1889) 123 Pa, 576, 16 A. 
79:9, LO Ame St; Hepy dpa. 
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An assignee of an oil lease pro 10 
ing that a well should be com 
within a certain time, and, 
that a certain sum per year 
be paid for each year during 
completion was delayed, is no 


618, 29 Pittsb. Leg. J. (N. 8. 
43 Wkly. Notes Cas. 215. 


(1910) § 194h; 1 Tiffany, 
Real Property (2d Ed. 1920) 
Carnegie Natural Gas Co. Ye =" 
adelphia Co. (1893) 158 Pa. % 
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a lease expressly permits assignment in whole or in part, the 
of a part of the lease may prevent the forfeiture of his interest 
1yment of rental for delay or the performance of other condi- 

But where the lease is assigned to one, the whole condition 
performed or the lease will be terminated.*> Where one of two 
ssignees pays the delay rental for the whole lease, the interest of 
- is not terminated for breach of the condition.2® Development 
signee or sublessee, where development is not.required to be on 
ticular portion, constitutes development for the benefit of the 
ase and prevents forfeiture by the lessor for nondevelopment of 
‘ests held by the lessee or other sublessees.*? 


184. Covenants and conditions in assignment of lease 


ssignee of an oil and gas lease, while subject to the covenants 
ditions of the lease itself, may assume additional duties and lia- 
py express covenants and conditions in the deed of assignment. 
gnment may impose upon the assignee a duty to pay the delay 
+ drill to prevent the forfeiture of the lease, and for breach of 
venant the less¢ée may recover in damages.”® Assignments very 
yntain, in some form or other, reservations to the lessee of some 
of the total amount of oil and gas produced. The rights and 
»f the parties under such covenants is generally a question of in- 
ution of the particular covenant.*® A provision, in an assignment 


51; Acme Oil & Mining Co. 27 Duke v. Stewart (Tex. Civ. App. 
jams (1903) 140 Cal. 681, 1921) 230 S. W. 485; Fisher v. 


96. See section 151. Crescent Oil Co. (Tex. Civ. App. 
son v. Gilman (Tex. Civ. App. 1915) 178 S. W. 905; Walker v. 
mA S. W. 140. Lane (Tex. Civ. App. 1921) 233 S. 
ung v. Jones (Tex. Civ, App. W. 634. 

mo S, W. 691. 28 Humble Oil & Refining Co. v. 
byles v. Gilman (Tex. Civ. Strauss (Tex. Civ. App. 1922) 243 
320) 222 S. W. 685. S. W. 528; Smith v. Harris (Tex. 
eparate assignees of lessee’s Civ. App. 1923) 252 S. W. 836. 

+ under lease are bound by 29 Where a lease by its terms was 


other assignees which affect assignable without modification or 
se as a whole upon which all restriction as to persons or purposes, 
to establish their interest. an assignee’s obligations were de- 
Sinclair Gulf Oil Co. (Tex. terminable alone from the contract, 
yp. 1924) 265 S. W. 196. and not from his motives in purchas- 
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of an oil and gas lease, to the effect that the assignee would give alj gy) 


and binding upon the assignee by acceptance of the assignment, 
it was not signed by him.2® A condition in an assignment of an 


ing the lease, and hence, in suit for 
cancellation, sustaining exceptions 
to a paragraph of the petition alleg- 
ing facts intended to show that he 
did not acquire the lease with an 
honest intention of developing it 
was not error. Stitz v. National 
Producing & Refining Co. (Tex. Civ. 
App. 1922) 247 S. W. 657. 

Stipulation entered into between 
lessee and assignee subsequent to 
execution of assignment of oil and 
gas lease, which gave lessee a speci- 
fied fractional part of the oil and 
gas produced, making the posted 
price of crude oil the basis of the 
amount due lessee, held effective, 
whether regarded as a modification 
of the assignment or as evidence 
of a construction by the parties of 
a provision thereof. U. S. Tex Oil 
Corporation vy. Occidental Oil Cor- 
poration, (Cc Cy Aweo24) 296: 
841. 

Where a lease entitled lessor to a 
one-eighth part “of all oil produced 
and saved,’ and gave lessee the 
right to use oil for its operations 
free of cost, an assignment of the 
lease conveying all of the oil, gas, 
and mineral rights, except the one- 
eighth royalty, and requiring the as- 
signee to pay to the assignor stated 
fractional parts of “‘all oil and gas 
produced,” entitled the assignor to 
stated fractional parts of seven- 
eighths of all the oil and gas pro- 
duced, without deduction therefrom 
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1 


. 
| 


—VElno 


in operations. U.S. Tex Oi1¢ 
ration v. Kynerd (C. C. A, 1924 
F. 836. 
Where an assignment of a se 


Gas Co. (1923) 197 Ky. 607, 247 
S. W. 754. 

Where a lessee of an oil and gas 
lease which does not confer up 
the lessee the right to manuf 
gasoline from casing head gas 
cuted a sublease conveying 
and privileges in the original 1 


pare, See eee 


total production of oil from said 
land’’—and the _ sublessee 


quantities and delivers to first D 
40 per cent. of oil in pipe line, 1 
see cannot maintain an action 0 : 


gasoline manufactured from ¢ 
head gas. Hammett Oil Co. V. 


P. 501, 34 A. L. R. 270. h 
30 Mickleson v. Gypsy Oil ©? 
(1925) 110 Okl. 117, 238 P. 19% 


r contract.3” 


un v. Eagle Oil & Gas Co. 
oa Kan, 127, 109 P. 996. 

e defendant agreed to drill 
ells and was to pay plain- 
ixth of the oil produced as 
r and was assigned oil leas- 
fter having drilled one well 
d the contract, the plain- 
not entitled to recover as 
the market value of such 
rely because defendant did 
urn” them to the plaintiff, 
bsence of evidence showing 
leases lapsed, the effect of 
ndonment of the contract 
> devest defendant of the 
nferred by the leases and 
em in plaintiff, who could 
ave exercised the right con- 
dy the leases or again as- 
such rights to another. 
astern Oil Corporation v. 
Are Creek Oil & Gas Co. 
tiv. App. 1921) 230 S. W. 


ner of oil and gas leases 
a large tract of land as- 
ll his gas rights to another 
itten contract, and entered 
contract with the assignee 
g that the parties thereto 
have a right to operate said 
y under their respective in- 
and, should the owner of 
evelop a gas well, the gas 
1y should have the privilege 
ing such well transferred to 
ayment of the cost of build- 
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to the assignors, was held valid.8 Other miscellaneous cove- 
d conditions may be injected into the assignment of leases 
ulidity and meaning must be determined by interpretation of the 


ing it, and, if the gas company 
should develop an oil well, the as- 
signee should have the privilege of 
having the well transferred to him 
on paying the actual cost thereof, 
each party to have 30 days in which 
to test any such well built by the 
other. Held, that on developing gas 
in paying quantities in drilling for 
oil and the election of the gas compa- 
ny within the time limited to pay the 
cost of drilling and the other ex- 
penses, the party drilling it must 
deliver possession to the gas com- 
pany. Carnegie Natural Gas Co. ¥. 
South Penn Oil Co. (1904) 56 W. 
Va. 402, 49 S. EB. 548. 

One not an oil man selling oil 
lease under written contract, stating 
that ‘‘there is now a producing well, 
the capacity of which is not yet 
known,” was not bound by covenant 
to show a well producing five bar- 
rels per day, though oil men do not 
consider a well a “‘producing well” 
unless it produces that amount. 
/JBroplane Oil & Refining Co. v. Disch 
(1924) 203 Ky. 561, 262 S. W. 939. 

Special agreeement by one pur- 
chasing an assignment of an inter- 
est in an oil and gas lease, to pay to 
his assignor one-half of the expenses 
of the lease, was not a promise to 
pay such sum directly to the lessee 
owning the remaining interest. In- 
diahoma Refining Co. v. Wood (Tex. 
Civ. App. 1923) 255 S. W. 212. 
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§ 185. Property transferred by assignment of lease 


Ordinarily it is said that the assignee of an oil and gas lease acquire 
This statement as usually interprete; 
means that the assignee acquires the privilege of operating the land fy 


the interest of his assignor. 


oil and gas purposes subject to the covenants and conditions of th, 


lease. 


been started, the question is sometimes raised as to whether such assigg 
ment carries with it the assignor’s interest in the machinery and equi 
ment on the land. This question is usually determined from the i 
tion of the parties as expressed in the deed of assignment or the cop 
tract to assign. If the contract expressly provides for a sale of the 
machinery and equipment then on the land used in the development of j 
for oil and gas, the title to such property passes to the assignee.*? Tf 
the other hand, nothing is expressed from which there may be found at 
intention to assign the interest in such property, it will not pass.34 Eyer 


33 Dresser v. West Virginia Trans- 
portation Co. (1875) 8 W. Va. 553. 

Where the owner of a one-tenth 
interest in an oil lease sold it to the 
owner of the remaining interest, to- 
gether with all removable property 
“located on or connected with the 
lease,’ the sale necessarily includ- 
ed movable property in a warehouse 
located on the lease, such property 
being purchased for and used in the 
work of developing the lease. Con- 
nette v. Wright (1923) 154 La. 
1081, 98 So. 674. 

In a suit on a contract assigning 
all the grantor’s interest in an oil 
and gas mining lease upon which 
were producing oil wells, together 
with all equipment thereon, where- 
in the question arose as to whether 
a stack of line pipe found on the 
leasehold was part of the equipment, 
@ question of fact was raised, and it 
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But where a lessee assigns a lease upon which operations hay, 


nten 


was reversible error to refuse to per 
mit plaintiff to offer proof : 
what constituted equipment ai 
take the case from the jury. Acacia 
Oil & Gas Co. v. Tidal Oil Ct 
(1923) 91 Ol. 287, 2117 Pisaes 

84 Moore v. Carey Bros. Oil Co 
(Tex. Com. App. 1925) 269 SW 
75,39 A. L. R. 1247; Orfic Gasoline 
Production Co. v. Herring (Tex 
Civ. App. 1925) 273 S. W. 9485 

But, see, Niece v. Percy (1906) 
29 Ohio Cir. Ct. R. 219) where 
was held that when parties negotiate 
respecting a lease which is in | 
eration, either to mortgage or sel 
it, they consider the equipment used 


sale, 
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an assignment does contain language expressive of an intention 
title to the machinery and equipment, oil stored on the premis- 
nks does not pass to the assignee 5 unless expressly provided 


§ 186. Assignment of rents and royalties 


re a landowner leases land for oil and gas purposes subject to 
nce by breach of condition subsequent or the happening of a spe- 
‘itation, such lessor has, in respect to the oil and gas under his 
possibility of reverter or right of entry for condition broken. 
ssor has, of course, the right to receive the rents and royalties 
g under the lease. A conveyance of the lessor’s interest in the 
; shown in a preceding section, carries with it the rights to the 
nd royalties accruing under the lease.3? But there is some con- 
‘to whether a conveyance by the lessor to another of a portion or 
\is interest in the oil and gas, subject to an existing lease, carries 

the rents and royalties accruing under the existing lease. In 
ers v. Leonard 38 it was held that such an instrument did not con- 
interest in delay rentals, but only an interest in the possibility of 
r, for the reason that such was the only estate or interest remain- 
the lessor at that time. But in Wright v. Carter Oil Co. *? a 
‘conveyance was held to carry with it the right to rents and roy- 
uccruing under the pre-existing lease. Where the lessor granted, 


-Guire v. Wright (1881) 18 

507. 

deed of assignment or con- 
e of leases from M. and W. 
the sixth clause was in these 
viz., “Also all our right, ti- 
d interest of, in, and to the 
s, boilers, tanks, tubing, der- 
and all other fixtures and per- 
property situate upon and ap- 
1ing to the above leasehold 
st and well, to us belonging,” 
teld, that this clause did not 
r convey to A. the oil of M. 
" that was in the oil tanks at 


the well at the date of the deed, 
although it was on the leasehold es- 
tate, as it did not “‘appertain to the 
leasehold interest’? which was con- 
veyed. Dresser v. West Virginia 
Transp. Co. (1875) 8 W. Va. 553. 

86 Connette v. Wright (1923) 154 
La. 1081, 98 So. 674. 

37 Walker v. Ames (Tex. Civ. App. 
1921) 229 S. W. 365. See Section 
50: 

38 Caruthers v. Leonard (Tex. 
Com. App. 1923) 254 S. W. 779. 

39 Wright v. Carter Oil Co. (1923) 
§7 Ok]. 46, 223 P. 835. 
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drilling.*° 
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An assignment by a lessor of all or a portion of the rents and royalties 


the statute of frauds to be in writing,** or such an interest in land a 
would entitle the grantee thereof priority over a subsequent purchase 


40 Collins v. Stilger (Tex. Civ. App. 
1923) 253 S. W. 572. 

41 O’Brien vy. Jones (Tex. Civ. App. 
INRA EN AS A\yiene TOL Y, 

42 Curlee v. Anderson & Patterson 
(Tex. Civ. App. 1921) 2385 S. W. 
622. 

An assignment of royalties to be- 
come due under an oil lease to se- 
cure an indebtedness is not a 
“pledge,’’ since possession is not giv- 
en the assignee; but an instrument 
intended to operate as a mortgage or 
lien, if the royalty interest be re- 
garded as personalty, and required 
to be recorded by Vernon’s Sayles’ 
Ann, ‘Civ, St. Tex, 19140 arb. 5b. 
Texas Sulphur Co. v. Guaranty Bank 
& Trust Co. (C..C. Al 1925) 4 ok, 
(2d) 662, 


an existing debt, and to take sub 
ject only to the indebtedness shown 


which it had no knowledge. Id. 

43 Farmers’ & Merchants’ State 
Bank v. Tullos (Tex. Civ. App. 1919) 
aii SP we. S47. ae 

44 Galt v. Metscher (1924) 108 
Okl. 271, 229 P. 522; Dunlap ¥. 
Jackson (1923) 92 Oki. 246, 219 P 
314. 


ees 
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.kes an undivided interest in the rents and royalties of the whole 


en v. Turman (Tex. Civ. 
32) 241 S. W. 786. 

‘action by a lessor against 
‘e for an accounting of rents 
alties, the assignees of all 
. of such rents and royalties 
sssary parties. Peterson v. 


McIntire (1923) 94 W. Va. 559, 119 
S. E. 554; Harper v. South Penn Oil 
Co. (1916) 77 W. Va. 294, 87 S. BE. 
483; Gardner v. South Penn Oil Co. 
(1915) 76 W. Va. 661, 86 S. E. 
560. 
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CHAPTER 17 
RENTS AND ROYALTIES 


§ 187. Kinds of rents and royalties. 
188. Rentals for delay in drilling. 
189. Oil and gas royalties, a share of the production. 
190. Yearly rental for gas wells. 
191. The free gas clause. 
192. Royalties for casing head gas. 
193. Oil and gas royalties, percentage of profits. 
194. Rents and royalties, by whom and to whom payable. 
195. Remedies for the nonpayment of rents and royalties. 
196. Division of rents and royalties between life tenant and remaindermay 


§ 187. Kinds of rents and royalties 


The return to the lessor for the grant of the privilege of explorat 
and production of oil and gas from his land are of various kinds. 
most usual types of rents and royalties reserved in the modern least 
are: (a) Rent for delay in drilling; (b) yearly rent of a spect 
amount per annum for each well from which gas is produced and mat 
keted; (c) a royalty of a share of the oil or gas produced from the 
land; (d) an agreement to furnish free gas to the lessor for domesti 
purposes; (e) a share of the gasoline produced from casing head gas 
or a share of the proceeds of its sale; (f) a percentage of the profit de 
rived from oil and gas production. Occasionally leases provide for 
bonus for wells of certain production,! and for various other types 0! 


rent or royalty.2, The more important types of rents and royalties wil 
be discussed in the following sections. 


1 Wright vy. Carter Oil Co. (1923) more barrels a day on the ave 
97 Okl. 46, 223 P. 835; Montgom- Moherman y. Anthony (1918) 1s 
ery v. Hickok (1914) 188 Ill. App. Kan. 500, 175 P. 676. 
348. 2 Some of the early gas leases con 

Where lessee agreed to give an tained a provision for a year. 
annual bonus of $50 for each oil ground rental. Binger v. Gas 
well producing five or more barrels Fuel Co. (1920) 106 Kan. 820, } 
a day, the lessor could not recov- P. 659; Diamond Plate-Glass 
er the bonus, unless she showed that Tennell- (1898) 22 Ind. App. 
production of a well was five or 52 N. B. 168; Nesbit v. Godtre 
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§ 188. Rentals for delay in drilling 


payable for delay in the commencement or continuance of 
ave been variously styled by the courts as rentals, liquidated 
and penalties for failure of the lessee to begin or continue op- 
In its inception the delay rental clause certainly was intended 
age diligent operation on the part of the lessee, but at the same 
ovides the lessor with some return for the cloud placed upon 
py the lease. ‘The nature of these rents, by whom and to 
"y are payable, their time of payment, and remedies for their 
ant, have been elsewhere discussed. 


189. Oil and gas royalties, a share of the production 


nsideration most usually given for the privilege of producing 
are of the oil produced from the land, usually one-eighth, to be 
to the lessor in tanks or pipe lines on the premises. The same 
oyalty is more rarely reserved for the production of gas. A 
on gives the lessor an option to take the market value of his 
the oil or gas so produced in lieu of the oil or gas.5 The ques- 


eh Pa. 251, 25 A. 621; 
3; Natural Gas Co. v. Dun- 
4) 3 Ohio App. 174. Oc- 
y leases are found where 
- was paid a stipulated sum 
oil well. Pittsburgh Con- 
Coal Co. v. Greenlee 
164 Pa. 549, 30 A. 489; 
5d Developing Co. v. Hick- 
mss) 16 A. 70. 
ections 108, 109, 110, 111, 
.and 1838. 
* an oil lease requiring the 
deliver one-eighth of all 
eed and saved to the lessor 
pe line as royalty, the les- 
ins the owner of that part 
1, both before and after it 
ht to the surface. W. T. 


Waggoner Estate v. Wichita Coun- 
ty (G.C. A, 1926) 3 F.(2d) 962. 
5A sublessee under an oil lease 
contracted to sell oil. The contract 
recited that it was its desire to 
sell its “production” to the buyer 
and the desire of the buyer to pur- 
chase the ‘“‘production.’’? The sub- 
lessee contracted to sell 300,000 net 
barrels of oil, to be delivered in 
installments before a designated 
date, the contract to terminate when 
the total net barrels had been de- 
livered. The contract referred to 
the lease, which gave the lessor the 
option to take as rent one-sixth of 
the product, or one-sixth of the pro- 
ceeds, and gave the lessor the right 
to purchase all the oil produced at 
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lessor was entitled to a one-sixth royalty only upon the contingency 


RENTS AND ROYALTIES 


vides that the lessee may use oil or gas in operating the lease, the 
is not entitled to a ee on the on or gas so used.?. Where the 


the wells on the premises had a daily average production of 50 barrels 


This was based upon the custom and usage of erecting one tank fora 
number of small producing wells, thereby making it highly inconvenient 


the ruling market price, and made 
the lease a part thereof. Held, that 
the word ‘‘production’”’ in the con- 
tract did not refer merely to the five- 
sixths part of the production which 
the seller was authorized to mine 
and sell, but the seller was required 
to deliver the quantities called for, 
though it might require the deliy- 
ery of the rental in kind, to which 
the lessor was entitled, unless the 
lessor should exercise his option to 
purchaser, or give direction as to 
the disposition to be made of its 
royalty. Coalinga Pacific Oil & Gas 
Co. v. Associated Oil Co. (1911) 16 
Cale yAp Date Ou ele Gee a Ole 

6 Barton v. Laclede Oil & Mining 
Co, (1910) 27 OKIS41 6, Wt ZeP96b: 

Where a person owning a one-half 
interest in land conveys such one- 
half, reserving ‘‘the one-fourth part 
of all oil, gas, or other minerals in, 
under, or upon said land,’ and 
thereafter executes an oil lease by 
which the lessee covenants to de- 
liver to the lessor ‘‘one-eighth of 


all the oil produced from the one. 
quarter interest of said first | 
or, in other words, the one-f 
of one-eighth royalty he may 
duce from said land,” the lessor is 
not entitled to the one bir nd 
part of all the oil produced on th 
entire property, but only to a 
thirty-second of a half inter 
the property. Dickson y. Fertig 
(1902) 21 Pa, Super. Ct. 2883 
Where the owner of land, sub 


leases it for oil and gas, reser 
one-eighth royalty, without sti 
ing how the one-tenth reserved 


royalty reserved in the lease. ‘ 
son v. Dulaney (1910) 67 W. Y@ 
BI aye SI IDE (is 


premises, with the right to lesse 
use oil free of: cost for operati * 
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1ine the production of each well separately. Where the lessees 
‘0 deliver oil royalties to the lessor because of a dispute as to 
the well was located on the lessor’s land and to save expense in 
. ran the oil from the well into a tank commingling it with oil 
rer wells not on the lessor’s land without keeping an exact rec- 
. production, the lessor was not entitled to recover royalty on all 
1 the tank, where the output of each well was known approx- 
so that full justice could be done by giving the lessor royalties on 
pximate output of his well, plus a margin of safety.® 


ald authorized to pump 
‘to a refinery in which nei- 
‘y had an interest and re- 
xchange fuel oil which was 
conomical for operating; 
re the lessors collected pay 
tighth of all crude oil pro- 
assee was entitled to re- 
: value of one-eighth of the 
m such operations. Munger 
mner (Tex. Civ. App. 1924) 
. 696. ‘ 

‘the terms of a lease are not 
to the right of the lessee 
etroleum from the land as 
out accounting, but the les- 
aiesced in such use, this is, 
a waiver by them of their 
Swift v. Occidental Mining 
leum Co. (1903) 141 Cal. 
Pr. 700. 

action on an oil lease in 
ation of one-sixth of the oil 
1, a charge that recovery 
e had for the value of oil 
- fuel in drilling additional 
it omitting to state that the 
oil used for fuel in pumping 
ming oil from wells already 
might also be included, if 
as harmless, where, at most, 
rels were used in all, the 
which ranged from 15 to 
nts a barrel, and the verdict 
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was for $45, on a charge that re- 
covery must be for only one-sixth of 
the amount so used. Meeker v. 
Browning (1894) 9 O. C. D. 108, 17 
Ohio Cir, Ct. R. 548. 

8 Cruce v. Pierce Oil Corporation 
(C. C. A. 1922) 279 F. 728. 

9 Russell v. Producers’ Oil Co. 
(1920) 146 La. 481, 83 So. 773. 
See, also, Peterson v. McIntire 
(1923) S94 W.. Va. 559, 119-8: EB. 
554. 

Oil and gas lease providing for 
payment of one-eighth of oil pro- 
duced as royalty, and that lessee 
carry lessor a one-sixteenth working 
interest through the lease, means 
that lessee shall conduct operations 
without calling on lessor for funds 
necessary to produce oil, and pay in 
addition to royalty one-sixteenth of 
profits. Paxton v. Benedum-Trees 
Oil Co. (1917) 80 W. Va. 187, 94S. 
E, 472. 

When a lease is given for the pur- 
pose of mining and operating for 
oil in consideration of one-fifth of 
one-eighth of all the oil produced 
as royalty, and in an order executed 
by all the interested parties, fixing 
their relative interests in the oil 
produced, the lessor agrees to ac- 
cept one-fifth of one-sixteenth, and 
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oil produced.!! 


The time for the payment of oil and gas royalties depends up 


provisions of the particular lease. 


ment of royalty on oil or gas produced during a period of time, 


directs the delivery to him of that 
amount as his portion, he will be 
estopped to claim more than that 
amount as against the parties to 
such agreement and those acquiring 
an interest in the lease subsequent- 
ly thereto. Headley v. Hoopengar- 
ner (1906) 60 W. Va. 626, 55 S. EB. 
744, 

Where a lessee of two tracts of 
oil land sinks a well on one tract, 
which drains a portion of the other, 
the owner of the latter is not enti- 
tled to his royalty on all the oil pro- 
duced through such well on the the- 
ory of confusion of goods, but only 
on the proportion of the oil to the 
whole amount produced which the 
area of his land so drained bears 
to the land drained in the other 
tract. Kleppner v. Lemon (1901) 
198 Pa. 581, 48 A. 483, denying re- 
hearing (1900) 197 Pa. 430, 47 A. 
353. 
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If the lease provides for the 


the leased premises, which 
from one to two and one-ha 


he owns, none of which, ho 
are good producing wells, and 
is no evidence to show that h 
ed in bad faith in drilling 
wells, or in failing to drill 
wells on the lessor’s premises, he 
not liable to account to the less 
for royalties on oil produce 
wells on the adjoining leasel 
Adams v. Stage (1901) 18 Pa. Supe 
Gira BOG. q 

10 Foreman vy. Riley (1923) 
O]d. Won 20a Aion 

11 Davenport v. Schoenfelt (1921) 
191 Ky. 234, 229 S. W. 1043. 


SHARE OF PRODUCTION 595 


line free of cost to the lessor and the lessor has the option to 
the market price of the oil or gas so delivered in the pipe line, 
* is entitled only to the market price of the oil where it was 

in the pipe line and not at the place on the pipe line where 
r gas is sold.48 Where a lessor waives his right to have his 
oil delivered into a pipe line by accepting settlement for it as it 
om the well, he does not also waive the right to have future pro- 
Helivered into the pipe line, and a refusal of the lessee to make 
veries constitutes a conversion.14 Where royalties are paid for 
ease usually makes provision for the measurement of the gas 
1 by the use of meters, and a gauge of the pressure at which 
asses from the wells. Where, however, a lease merely provid- 
ve measurement of the gas by meter and was wholly silent as to 
, it was held that the lessor was only entitled to payment per 
ot of the gas as measured by the meter regardless of the pres- 


t_v. Steinberger (1923) 113 
, 2138 P. 646. In Rains v. 
y Oil Co. (1923) 200 Ky. 
> S. W. 121, where a lease 
‘the lessor to one-eighth of 
produced, the lessor was en- 
one-eighth of the fair mar- 
e of the gas at the well side, 
the price received for it in 


gas lease providing that 
price of royalty gas at wells 
be paid lessor, where there 
market price at wells, les- 
entitled to market value at 
place where there was mar- 
e, less cost of transportation 
ribution. Clear Creek Oil & 
vy. Bushmaier (1924) 165 
3, 264 S. W. 830. 
rk v. Slick Oil Co. (1923) 
55, 211 P. 496. As to the 
> of damages for refusal to 
oil royalties, see Clark v. 
1 Co. (1923) 88 Okl. 55, 211 

Russell vy. Producers’ Oil 


Co. (1920) 146 La. 481, 83 So. 773; 
Denker v. Kay County Gas Co. 
(1926) 114 Okl. 135, 244 P. 42. 

15 Noble v. Western Pennsylvania 
Natural Gas Co. (1917) 255 Pa. 
512, 100 A. 480. 

A lease for oil and gas provided 
that, if gas only was found and the 
same was marketed off the premis- 
es, lessee agreed to pay a specified 
amount per pound per annum, pay- 
able semiannually in advance, for 
each pound registered in one minute 
on the casing at the well, six months 
from date of completion. No test 
of the pressure was made by lessee 
at the time appointed by the lease, 
but, based on the pressure ascertain- 
ed at the time of completion of the 
well, lessee paid lessor the first semi- 
annual installment of rent for the 
gas shortly after the pressure had 
been so ascertained. Held, in an 
action for the second installment of 
rent, that it would be presumed, un- 
til the contrary was shown, that the 
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§ 190. Yearly rental for gas wells 


The most usual method of reserving rental for gas is by a provisior : 


premises,” “produced in quantities sufficient to justify marketing: 


produced in paying quantities.” If gas is actually marketed of y a 
off the premises the lessee is under a duty to pay the rental for the pe 


riod for which he uses it,!® but if after marketing has begun t 
fails to produce in quantities sufficient to justify marketing and tt 
see abandons it, he is no longer liable for the rent.1? 


pressure in the well continued as 
shown at the completion thereof. 
Moore vy. Ohio Valley Gas Co. (1908) 
63 W. Va. 455, 60S. H. 401. 

Under gas lease providing a grad- 
ed scale of royalties based on a 
minute pressure, silent as to the use 
of or payment for gas while pres- 
sure is below the minimum, the les- 
sor was not entitled to recover pay- 


ment for gas produced below the 


minimum and marketed by the les- 
see. Addleman vy. Manufacturers’ 
Light & Heat Co. (1917) 255 Pa. 
585, 100 A. 446. 

16 That a lessor of several gas 


wells, under a lease providing that. 


he should pay a certain sum annual- 
ly for every well as long as it pro- 
duced gas sufficient to justify mar- 
keting, has connected pipes with, 
and sold gas from, certain wells, is 
conclusive as to the right of the 
lessor to recover the stipulated rent. 
Hankey v. Kramp (1896) 12 Ohio 
Cir, Ct. Re 9b; b Oy Cy Dy 4893 

A gas and oil lease contained a 
clause that, if gas was found in any 
well, sufficient to justify saving and 
casing, lessor may have enough for 
domestic purposes and the lessee the 
remainder, and further provided 


that, if the lessee shall use or sel 
gas from any well producing | 
it shall pay therefor $50 pe 
while the gas shall be sold, or 
except for drilling or domesti¢ use 
of parties leasing to second p 
Held, that the lessee was liabl 
stipulated rental if gas is us 
it for purposes other than dr 
Mathes v. Shaw Oil Co. (1909) § 
Kan, 287, 102 Bo 99s. 
. Where a gas lease provides 
the rental named should apply 
to a well “from which gas is m 
ed,’’ and that the rent name 
“to be paid quarterly while 
keted,’’ the lessee is not re 
from paying rental during 3 
mer quarter because he doe 
actually deliver gas to cust 
during that quarter, althou 
mines it and holds it in rese 


creased consumption in 
weather. Shrader v. T. W. Phillips 
Gas & Oil Co. (1910) 44 Pa. Supe 
Ct. 55. xg 

17 An oil and gas lease for Ul 
full term of twenty (20) years”! 


in sufficient quantities, and ut 
the consideration should be 
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and every well drilled per 
Itthat one well should be 
. Within six months, and, 
failure, the lessees should 
eer annum in full for such 
lay, until the well should 
ted; that failure to com- 
well in such a period, or 
‘rental, rendered the lease 
id that “if oil and gas, or 
is found on this property 
wo (2) years from date, 
lease to expire and be of 
.’ Held that, where the 
armanently ceased to use a 
drilled on such land before 
mation of the 20 years, they 
liable for the annual rent 
<. Williams v. Guffey 
UTS Pa. 342, 35 A. 875. 
a lease for a term of years, 
ong as oil or gas is found 
cemises,’’ providing for the 
of a specified rental ‘‘each 
.dvance for every well from 
as is used off the premis- 
lessee is liable only so long 
es the gas; and upon the 
f the well, or if it becomes 
2able to use the gas there- 
3 lessee is released from all 
Indianapolis Gas Co, Vv. 
1896) 15 Ind. App. 475, 44 
9. 
lant contracted to pay plain- 
1e 1st of September an an- 
tal of $100 from the date 
jlling of a gas well on plain- 
amises, until the well was 
r profitable. The well was 
Jovember 1, 1893, and the 
the succeeding two years 
1; but the well was aban- 
3 unprofitable September 1, 


rmetimes a difficult question to determine from a construction 
se whether or not the lessee is bound to pay rental on a gas well 


1896. Held, that plaintiff was enti- 


tled to recover a ratable part of the 
annual rent for the year in which 
the well was abandoned, but could 
not recover rent after such abandon- 
ment. Moon v. Pittsburgh Plate- 
Glass Co, (1900) 24 Ind. App. 34, 
56 N. B. 108. 


Under a lease of land for the pur-: 


pose only of drilling and operating 
for gas and oil, providing that the 
rental shall be one-sixth of the oil, 
and, “if gas is found in sufficient 
quantities to market the same,’’ the 
consideration to the lessor shall be 
$100 per annum in advance for each 
gas well drilled, and that operation 
shall be commenced and four wells 
completed within four months from 
date, or all paid for after that time, 
and that, if the lessee fail to per- 
form such work or to pay the rent, 
he shall, in lieu thereof and in full 
for damages for his default, pay an- 
nually during the term $100 for 
each of such wells—where the lessee 
seasonably drills four wells, no rent 
is payable therefor, except for the 
time that they produce gas in mar- 
ketable quantity, though they pro- 
duce it in such quantity when first 
drilled, so that a complaint for gas 
rent must aver that the wells were 
so producing gas during the period 
for which rental is claimed. Rob- 
erts v. Ft. Wayne Gas Co. (1907) 
40 Ind. App. 528, 82 N. E. 558. 
Where an oil and gas lease pro- 
vides for the payment of a stipulat- 
ed sum pay year for each well from 
which gas is used off the premises, 
and there is no apportionment pro- 
vided for in case of failure of gas, 
when a new year is entered upon 


ee es 


am & 9 eae 
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“is being used off the premises,” and that such provision was delibe 
ly so worded so as not to fix a duty upon the lessee to pay gas well rent 


without good reason refuse to market the gas and thereby esca 
duty of paying gas well rental.2° Although the rental clause is usually 


an obligation to pay for all that 
year arises, subject to any stipulat- 
ed right to annul by reassignment. 
Coulter v. Conemaugh Gas Co. 
(1900) 14 Pa. Super. Ct. 553. 

18 Pittsburg-Columbia .Oil & Gas 
Co. v. Broyles (1910) 46 Ind. App. 
Say QaING Hla tio. 

19 Ohio Oil Co. v. Lane (1898) 59 
Ohio St. 30) oe Ne ie co. 

20 Pittsburg-Columbia Oil & Gas 
Co. v. Broyles (1910) 46 Ind. App. 
8, 91 N. BE. 754; Prichard v. Free- 
land Oil Co. (1917) 80 W. Va. 787, 
93 S. E. 871; Indiana Natural Gas 
& Oil Co. v. Wilhelm (1908) 44 Ind. 
App. 100, 86 N. EH. 86. 

Where agreement in writing 
granted for a term of years to a nat- 
ural gas company all the oil and gas 
under land designated, together with 
the right of ingress and egress, re- 
serving to the grantors the equal 
one-eighth part of all the oil pro- 
duced, held that the mere cessation 
of the use of gas off the premises 


pe the 


was not in itself sufficient to relieve 
the grantee of the quarterly 
ments if as a fact the well conti 
productive. Hutton vy. Carnegie 
ural Gas Co. (1912) 51 Pa. Super 
Cia onGs 
Under a lease ‘‘for the purpose, 
and with the exclusive right, of di 
ing and operating for * 
gas’”’ for a term of two ye 
such time as gas shall be 
in paying quantities, prov 
“should gas be found in s 
quantities to justify marketing 
same,’’ the consideration to th 
sor shall be $500 per annum for the 
gas from each well, ‘“‘so long 
shall be sold therefrom,” gas 
obtained in paying quantities t 
tify marketing it, the relatio 
landlord and tenant is establi 
and, unless good reason theretor - 
shown, the lessee must market tt 
and pay the rent. Iams v. Car 
Natural Gas Co. (1899) 194 Pa 
45 A. 54. 
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d as not to fix an absolute duty upon the lessee to pay rental 
well unless its product is marketed or used, and the lease may 
nin an express covenant on the part of the lessee to market 
ct of gas or oil wells, the courts generally imply a duty on the 
e lessee to market the product of the wells so that the lessor 
sive the primary consideration for the lease, that is, the gas 
als and royalties from oil?! If the lessee is under an implied 
arket gas where found in quantities sufficient to justify it, 
ms to be no reason upon which the lessee can refuse to do so 
pe the obligation to pay gas well rental. Of course, if there is 
ble market because of the absence of a pipe line and the lessee 
_ reasonable diligence in an effort to secure a market, he should 
ade to pay gas well rental unless expressly so provided in the 


usually held that whether gas is found in sufficient quantities to 
H+ is a matter for the determination of the lessee, acting in good 
‘d upon his honest judgment.*” “Paying quantities” or “quanti- 
ustify marketing,” as here used, mean quantities sufficient to pay 
=e a profit over and above the cost of marketing and the gas well 
aid, but not above the cost of drilling the well.?8 

question is sometimes raised as to what constitutes a gas well 
the meaning of the clause in a lease reserving a yearly rental for 
1s from which gas is marketed, transported or used. Ordinarily 
vell is one which produces gas, and if the quantity of production 
sient, it would seem that the yearly rental should be paid. The 


swster v. Lanyon Zinc Co. Collins v. Mt. Pleasant Oil & Gas Co. 
140 F. 801, 72 C. C. A. 213; (1911) 85 Kan. 483, Lie P. 54, 33 
.r Oil Co. v. Miller-Sibley Gil. “ih. Re As CN: Sy TSS: Howerton v. 
903) 53 W. Va. 501, 44 S. Kansas Natural Gas Co. (1910) 81 
97 Am. St. Rep. 1027; Gad- Kan. 553, 106 P. 47, 34 L. R. A. (N. 
Ohio & I. Consol. Natural & S.) 34; Strange v. Hicks (1920) 78 
rating Gas Co. (1903) 162 Okl. 1, 188 P. 347; Masterson v. 
67 N. B. 259, 62 L. R. A. Amarillo Oil Co. (Tex. Civ. App. 
eatty-Nickel Oil Co. v. Smeth- 1923) 253 S. W. 908. 
911) 49 Ind. App. 602, 96 N. 22 Hennessy vy. Junction Oil & Gas 
Daughetee v. Ohio Oil Co. Co. (1919) 75 Okl. 290, 182 P. 666. 
. 263 Ill. 518, 105 N. BE. 308; 23 Indiana Natural Gas & Oil Co. 
Mountain Oil & Gas Co. Vv. V. Wilhelm (1908) 44 Ind. App. 100, 
(1924) 31 Wyo. 9,222 P0670; 86 N. E. 86. 
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question is not so easily disposed of, for there are three sorts of Well 
which may produce gas in quantities sufficient to justify marketing 
well may produce ordinary dry gas from a gas-bearing stratum; ; 
produce gas from a gas-bearing stratum and at the same time 5 
oil from an oil-bearing stratum; or a well may produce oil f rom an 
oil-bearing stratum and also gas from the oil-bearing stratum, compop. 
ly known as “casing head gas.” *4 As to the first class of these welf 
there can be no doubt as to the lessee’s duty to pay the yearly rent 
provided the quantity is sufficient to justify marketing, and the gas 
actually marketed, or the lessee is under a duty to pay whether it is ma 

As to the second class of wells there are a few cases 


keted or not.?> 


24 Withington v. Gypsy Oil Co. 
(1918) 68 OKI. 138, 172 P. 634. 

25 See cases cited footnote 21 of 
this section. 

26 Indiana Natural Gas & Oil Co. 
v. Wilhelm (1908) 44 Ind. App. 100, 
86 N. H. 86. 

Evidence that escaping gas could 
be heard at some distance from a 
well; that gas was transported there- 
from and used by defendant lessee 
for its power plant on another lease, 
from which lines others used gas 
for domestic purposes; that lessee’s 
pumper called it a gas well and 
that when first drilled it produced 
three barrels of oil per day, which 
diminished until it later produced 
only about one-fourth of a barrel 
per day held sufficient to sustain the 
court’s finding that the well was a 
gas well only within the terms of 
the lease, so that lessor was entitled 
to the rental fixed for a gas well. 
Ohio Oil Co. vy. Burch gio) 71 
Ind: App. 33, L246 Ne Hei. 

That well, drilled under oil and 
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on which reserved royalties 
paid, would not excuse paymer 
gas rent, if it was one from Ww 
gas might be produced and pr 
bly sold. Prichard vy. Freeland Oi 
Co, (1917) 80 W. Va. 78%, Same 
E. 871. 

A gas and oil well lease, wh 
provides that the lessee shall deli 
er to the lessor one-sixth of all the 
oil produced and saved from t 
premises, and pay $100 yearly 
each and every well from which gas 
is transported or used off the 
binds the lessor to deliver thes 
fied part of the oil produced 
saved, and, where the wells proaucé 
both oil and gas, the payment ot 
the royalty for the oil does not DI 
vent a recovery of the royalt 
the gas. Pittsburg-Columbia ‘ 
Gas Co. v. Broyles (1910) 46 Iné 
App. 3, 91 N. BH. 754. 

In an action to recover rental f 
gas used under a gas lease, it is 2° 
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head gas is really a vapor from oil found in the casing head. 
ation of vacuum pumps for the purpose of increasing the pro- 
i? usually increases the quantity of such gas. Prior to 1904 


nat the wells produced both 
sas, or that the latter had 
aoved to save injury to the 
and the machinery, where 
rial question raised related 
me the gas had been actual- 
vy defendants for their ben- 
e from the fact of its re- 
‘om the wells. Mathes v. 
Co. (1911) 85 Kan. 162, 
44, 
2e, Taylor v. Peerless Re- 
» (1896) 14 Ohio Cir. Ct. 
7 O. C. D..368, where, un- 
il and gas lease providing 
ent of a fixed rental for gas 
well which produces oil on 
»yalty is paid is not also a 
because it produces a small 
of gas, which is used for 
the boilers on the premis- 
he same effect is Prichard v. 
iWOil Co. (1915) 75 W. Va. 
S. BE. 945, L. R. A. 1915D, 
t that decision was reversed 
ard v. Freeland Oil Co., su- 


ke v. Russell (1915) 75 W. 
. 84 S. E. 948; Wemple v. 
rs’ Oil Co. (1919) 145 La. 
3 So. 232; Twin Hills Gas- 
o. v. Bradford Oil Corpo- 
f(D. C, 1919) 264 F. 440; 

Blackwell Oil & Gas Co. 


s to have been little use made of casing head gas, other than 
oses of operating the wells and it does not seem to have been 
hat the presence of such gas in an oil well made it a gas well for 
vearly rental should be paid. But in that year, or shortly there- 
periments were undertaken by which casing head gas was tak- 
the casing head and by a process of compression and distillation 
to gasoline.2? ‘These processes were not perfected for several 


(19:20) 77 ORL ‘$1, 186 P. 484; 
Withington v. Gypsy Oil Co. (1918) 


°68 Okl. 138, 172 P. 634. 


In the last-cited case the court 
quoted from the brief of counsel as 
follows: “Again it is a matter of 
history and common knowledge that 
the extraction of gasoline from cas- 
ing head gas was practically un- 
known in Oklahoma in 1906, when 
this lease was made. There was no 
commercial manufacture of gasoline 
from the gas of oil wells prior to 
1904 in the United States, and there 
was no plant for such manufacture 
in the Mid-Continent Field until 
1910, or three years after the lease 
in question was made, when D. W. 
Franchot installed the first plant at 
Kiefer, Okl. By the close of the year 
1911 there were only seven plants 
in operation in the Mid-Continent 
Field, making not to exceed about 
2,000 gallons of gasoline daily. 
For several years after the first 
plant was installed the industry 
was in an experimental stage, and 
as late as 1913 gas from only about 
2 per cent. of the total oil wells in 
Oklahoma was used for making gas- 
oline. See Burrell, Seibert, and 
Oberfell, Gasoline from Natural Gas, 
U. S. Bureau of Mines Bulletin, No. 


88.” 


years, and in the meantime leases were made which contained no , 
press provisions for royalties or rentals for casing head gas or its pyas 
ucts. In some cases lessors have claimed to be entitled to gas we ae 

from such wells on the ground that they were gas wells. This g, 
has been denied in some cases *8 and allowed in others.”9 


_§ 191. The free gas clause 


As a part of the consideration for the grant of the privilege of ¢ 
ploration and development of land for oil and gas purposes, a le 
often agrees to furnish free gas to the lessor for domestic pe 
Such provision is commonly known as the “free gas clause.” 
courts have often been called to determine, by way of constructior 
exact limitations of the legal relations of the lessor and lessee as 
by this provision. Such controversies are usually concerned wi 
meaning of “domestic purposes” as the term is here used, whet 


duty of furnishing free gas because it has become burdensome, 


28 The act of the lessec in convert- 
ing into gasoline, to the mutual ad- 
vantage of both contracting parties, 
a part of the oil which previously 
had been wasted by evaporation, 
held not to convert oil wells into 
gas wells so as to render him liable 
for gas well rentals. Locke v. Rus- 
SCENE (CABINS) 7S WY Wels (SUR, Geo Sp Tah 
948. 

Where an oil and gas lease pro- 
vided that the lessor should receive 
one-eighth part of all the oil pro- 
duced, that the lessee should pay 
$200 per annum an each gas-pro- 
ducing well, and that the lessee 
should have the right to use casing 
head gas for the purpose of operat- 
ing the wells, held, that ‘‘casing head 
gas,’ which is a component part of 
oil being produced from wet gas 
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existing only with oil, would no 


receive therefor at the rate of 0 
fourth of all the gas so marketed 
sold,” it was held that the le 
was entitled to one-fourth of | 
proceeds of the gasoline manl fac 
tured from casing head gas. 
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i‘ meaning of the term “domestic” in any contract is neces- 
sendent upon the particular connection in which it is used. 
essee covenants to furnish to the lessor free gas for domestic 
and no limitation is placed upon the amount or extent of 
lessor is not entitled to use an unlimited amount of gas, but 
mited to such use as is customary and reasonable for domestic 
‘80 In the application of this rule it has been held that where 
places no limitation on the amount or place of use, the lessee 
H to gas for heat and light within his dwelling house, and the 
mee of one light within the curtilage.st It was held in one case 
‘ch a provision that the lessor might use the gas for domestic 
on land other than that from which the gas was produced, par- 
where the lessee has impliedly admitted the lessor’s privilege 


-y. Philadelphia Co. (1913) 
. 57s. ts S. H. 755; Har- 
ope Natural Gas Co. (1915) 
a. 207, 84 S. E. 770, hh. Re 
©, 570; Pittsburgh & West 
Gas Co v. Richardson 
ig4 W. Va. 418, 100 S. EH. 
A ju. R. 86. mn the last- 
se the court said: ‘‘The 
of gas to which the defend- 
ntitled under this free gas 
1 his lease is not unlimited, 
nly such amount as is cus- 
and reasonable for his do- 
uses. * * * It cannot be 
it the plaintiff has any ar- 
right to determine such 
Neither has the defendant 
1t to say that he may use 
s; produced to any extent 
is wants, real or capricious, 
mand. He is entitled under 
tract only to so much gas 
charge as is ordinarily used, 
is reasonably necessary for 
ymestic purposes as natural 
isually devoted to.” 
Hall v. Philadelphia Co. 
7a W. Va. 573, 78 S. H. 
e court, in holding that the 


maintenance of a light outside of 
the house was a reasonable use for 
domestic purposes, said: ‘A clear- 
er and more satisfactory index to 
the meaning of the terms than the 
definitions in any of the authorities 
cited is found in the usage or cus- 
tom shown by the evidence to obtain 
in oil and gas regions. Oil and gas 
leases generally provided for free 
gas for the lessor’s dwelling house, 
or one or more dwelling houses on 
the premises. Such a provision is 
usual or customary. It is found in 
most of the printed forms of lease. 
The free gas clause either stipulates 
for an outside light, or it is gen- 
erally by the parties regarded as 
authorizing it. Nearly all lessors 
of improved lands upon which they 
reside have gas for heat and light 
within the dwelling, and also for a 
light in the yard. Advised of this 
well-nigh universal practice, the 
parties may well be supposed to 
have contracted with reference to 
it, and it affords a safer guide for 
interpretation of the clause than 
the definitions furnished us.”’ 
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the discovery and production of gas on the demised premises, or is 
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independent covenant on the part of the lessee to furnish free gas re 


struction to be determined from the language of the contract. 
the covenant to furnish free gas contains no stipulation that the g 


32 Harbert v. Hope Natural Gas 
Con CLOd5)) 76 We WaeecOie S45. ee 
(70; Ta, A. LOLS 57/0. 

33 Hall v. Philadelphia Co. (1913) 
TZN Woy Vid. Oia aio Demand oro melarr= 
bert v. Hope Natural Gas Co. (1915) 
WO. Wa Vas 20a S84 Sabie iO, diceikt. 
AL LOLS Hy) 50) in eittsbmnele 
West Virginia Gas Co. v. Richardson 
(LOWS) 84, W. Was 4185 1010) SS. ke 
220, 9 A. L. R. 86, it was held that 
the lessee might properly install a 
meter to ascertain if gas was 
wasted. 

34 Gillespie v. Iseman (1904) 210 
Pas, obo A. “266s 

An ordinary gas lease contained 
a clause, ‘To pipe gas to the house 


for domestic purposes as soon as 
well is completed.” Held to 
that the gas furnished thereunde 
was to be supplied without char 
Bellevue Gas & Oil Co. y. Penne! 
(1907) 76 Kan. 785, 92 P. 1108 
Where the lease provides that les 
sor shall have “gas free of costt 
heat three stoves in dwelling hous¢ 
it was the duty of the lessor to ai 
mand the gas and to put himsell m 
a position to receive it at or apom 
the well. Not having done so, ¥ 
lessee is not in default and the 1¢ 
sor is not entitled to recover 
value of the gas so to be furnishe 
Lewis v. United Natural Gas Co 
(1920) 75 Pa. Super. Ct. 44. 
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mn production on the premises, it is usually held that the lessee’s 
entirely independent of production on the demised premises.°5 


ana Natural Gas & Oil Co. 
mn (1902) 159 Ind. 398, 64 
Lt; Armitage v. Mt. Sterling 
S Co. (1904) 80S. W. 177, 
waw Rep. 2262. 
ract of June 6, 1890, made 
inted blank, stipulated in 
ithat defendant, a gas com- 
»uld have the exclusive right 
ind operate wells on a small 
laintiff’s land, in considera- 
freof the company agreed to 
zas for four residences, free 
re, as long as gas was ob- 
m the land in paying quan- 
ad to pay a well rental of 
xr year for each well com- 
The provisions in writing 
ed that of the well rental of 
c year $100 should be paid 
and $100 in gas; the cash 
to be made annually in ad- 
»eginning on September 1, 
vhether a gas well is drilled 
The gas payment above 
»egins with this date.’”’ The 
performed the contract for 
rs according to the written 
ons. Held, that both the 
1 the gas payments were to 
annually whether a gas well 
led or not. Kokomo Natural 
Mil Go. v. Albright (189'7) 
App. 151, 47 N. E. 682. 
e an oil and gas company 
lease of land for a term of 
for the sole and only pur- 
drilling and operating for 
m oil or gas,’’ and covenants 
, royalty on oil and gas pro- 
ind also, as additional rent- 
irnish the lessor with natu- 


ther hand, where by express provision, or by construction of the 
: of the lease, the intention is gathered that the duty to furnish 


ral gas for heat and light for his 
house during the term of the lease, 
and the lease contains no forfeiture 
clause, or clause as to the number 
or depths of the wells to be drilled, 
or as to the time when operations 
are to begin, or as to finding oil or 
gas in paying quantities, the lessee 
cannot discharge itself from the ob- 
ligation of the covenant to furnish 
natural gas for domestic purposes 
by ceasing its operations when the 
production of gas ceased from the 
single well which had been drilled. 
Boal v. Citizens’ Natural Gas Co. 
(1903) 23 Pa. Super. Ct. 329. 

A gas lease provided that the les- 
sor should have, free of expense, 
gas from the wells to light and heat 
his dwellings, and the lessees agreed 
to furnish the gas on or before No- 
vember 15th, and the lease also pro- 
vided that the lessee should have 12 
months to drill a well or thereafter 
pay a yearly rental of $56 until a 
well was drilled. Held, that the 
covenant as to free gas was inde- 
pendent of the covenant as to the 
time of drilling the well. Indiana 
Natural Gas & Oil Co. v. Ganiard 
(1910) 45 Ind: App. 613, 91 N. HE. 
362. 

The lessor in a gas lease, stipulat- 
ing that lessor should have free gas 
to light and heat dwellings on the 
premises, or, in lieu thereof, the sum 
of $20 yearly, in advance, is entitled 
to the benefit of such stipulation, 
though no dwelling was maintained 
on the premises. Indiana Natural 
Gas & Oil Co. v. Stewart (1910) 45 
Ind. App. 554, 90 N. BE. 384. 
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free gas for domestic purposes is contingent upon the production of 
from the demised premises, thé lessee is under no duty to furnish free 
gas until gas is produced on the premises and the duty ceases when t 


wells thereon fail.36 


36 Evans v. Consumers’ Gas Trust 
Co. (Gnde Sup) LS9n5) 29 Ne Hi. 39/85 
ol Le Re AS Giviss)) indiana Natural 
Gas & Oil Co. v. Leer (1904) 34 Ind. 
App. 61, 72 N. EB. 283; Weger v. 
Western Supply & Wrecking Co. 
(1916) 199 Ill. App. 34. 

Where an oil and gas lease pro- 
vided that “If gas be found in any 
well or wells, the first party is to 
have on demand sufficient gas for 
domestic purposes on said premises 
free; the second party is to have 
the remainder, together with all gas 
from oil wells,’’ held that the les- 
sor, who was the party of the first 
part, was not entitled to be supplied 
with gas otherwise than from pro- 
ducing gas wells, and no obligation 
to supply him with gas arose from 
its being found in oil wells. Weav- 
er v. Graham (1921) 109 Kan. 450, 
199 P. 924. 
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yearly sum in lieu of furnishing 
for lessor’s premises. Indiana Nat- 
ural Gas & Oil Co. v. Harper (1912) 
50 Ind. App. 555, 98 N. H. 743. 

37 (1920) 86 W. Va. 198, 103 S. 
Ky. 6, 2A. Tel SOISs 


covenant in an oil and gas lease, 
reserving gas well rentals and con 
taining a free gas clause, against 
the rapid exhaustion of the gas by 
the use of pumps, thereby shorteD-— 
ing the period for payment of rent- 
als and the furnishing of free gas. 
It was held, however, that the lease 
contained no such implied covenant. 


D2 


, and that such free gas need not be furnished from wells on the 
ised premises, but might be furnished from other sources.*® In 
tsburg & West Virginia Gas Co. v. Nicholson,!® a lessee sought to be 
.eved from the duty of furnishing free gas to the lessor, where the 
ration of compressors became necessary to accelerate the flow of gas 
1 the effect was to cut off the lessor’s supply of free gas, on the 
vund that the furnishing of free gas to the lessor could only be ac- 
plished by the burdensome expense of installing an additional pump 
he line of the lessor. ‘The court held, however, that the lessee who 
taken gas and furnished free gas to the lessor when the supply was 
ntiful, and to his advantage, could not be relieved of the duty when 
ecame burdensome, 
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§ 192. Royalties for casing head gas 


Where a lease merely contains a provision for rental for producing 
3 wells and a royalty for oil produced, without any provision relative 
rental or royalty for gasoline produced from casing head gas, the 
estion has often been raised as to whether the lessor is entitled to any 
tal or royalty for the gasoline so produced.41 In absence of some 


In Bassell v. West Virginia Cen- 
al Gas Co. (1920) 86 W. Va. 198, 
@S. H. 116, 12 A. L. R. 1398, Pof- 
barger, J., said: ‘But in no 
nt, nor under any circumstances, 
n the lessee escape the obligation 
its contract to furnish free gas 
domestic use in the four dwell- 
houses upon the land, if requir- 
, while it operates any well un- 
r the lease. The lessor’s right to 
ch gas, although collateral, subor- 
ate, and incidental in character, 
-as clearly conferred as that of the 
see to produce the gas from the 
nd. While the lease says he shall 
ave such supply from any well 
“jlled upon the premises, this part 
"the provision is not of the es- 
“nee of the stipulation. Gas from 


any other wells or from any of the 
lessee’s gas lines in the neighbor- 
hood will answer his purposes just 
as well as the gas from the wells 
on his land, provided he obtains it 
in sufficient quantity and for the 
same period of time that such wells 
would furnish it.’ 

40 (1921) 87 W. Va. 540, 105 S. 
BH. 784, 12 A. L. R. 2392. 

41 Locke v. Russell (1915) 75 W. 
Va. 602, 84 S. E. 948; Wemple v. 
Producers’ Oil Co. (1919) 145 La. 
1081, 83 So. 282; Twin Hills Gas- 
oline Co, v. Bradford Oil Corpora- 
tion (D. C. 1919) 264 F. 440; Wolf 
vy. Blackwell Oil & Gas Co. (1920) 
77 Okl. 81, 186 P. 484; Withington 
v. Gypsy Oil Co. (1918) 68 Okl. 
138, 172 P. 634; Hammett Oil Co. 
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federal courts on the theory that casing head gas, and the gasoline Pp 0 
duced from it, are constituent elements of oil ‘The courts in Okla- 


v. Gypsy Oil Co. (1921) 95 OKI. 
AsiOs 28) Pe OU Sits AS Mbeya eros 
Smith v. Pulaski Oil Co. (1922) 88 
OKl. 47, 211 P. 1047; Gilbreath v. 
States Oil Corporation (C. C. A. 
1925) 4 F.(2d) 232; Livingston 
Oil Corporation v. Waggoner (Tex. 
Cive Apps, 29)2i5)) 273) Ss: We 80383 
Connellee v. Magnolia Petroleum 
Co. (Tex. Civ. App. 1926) 279 S. W. 
601; Reynolds v. McMan Oil & Gas 
COR Cire Cie Ao, Qaim YG Sh 
W. 939. 

4% Locke v. Russell (1915) 75 W. 
Va. 602, 84 S. HE. 948; Twin Hills 
Gasoline Co. v. Bradford Oil Cor- 
poration (D. C. 1919) 264 F. 440. 
But see Withington v. Gypsy Oil 
COfope (CLE )alfe)) Kish CO el asi, ale ees (ney 

SICA alelby abel, al(syils (38) yoy, 
232. 

But see Wilkins v. Nelson (1924) 
155 La. 807, 99 So. 607, where it 
was held that a sale of oil, gas, and 
mineral rights, which obligates the 
purchaser to deliver to the seller 
one-eighth part of all oil produced 
and saved from the land, does not 
cover gas, gasoline, or carbon pro- 
duced from the gas; gasoline not 
being susceptible of classification as 
“oil” as used in the contract of 
sale. 
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44 Livingston Oil Corporation y. 


(2d) 232; Twin Hills Gasoline C 
v. Bradford Oil Corporation (D. G 
1919) 264 F. 440; Connelleemy 


App. 1925) 279 S. W. 597. See, ak 
so, dissenting opinion of Justice 
Kennamer in Hammett Oil Co. ¥ 
Gypsy Oil Co. (1921) 95 Okl. 285 


Connellee vy. Magnolia Petroleum 
Co., supra, the court said: 

“The paramount issue involved 
in this appeal is whether, as con- 
tended by appellants, casing he 
gas is oil, and, if so, whether, 
der this lease contract the ap 
lants are entitled to recover t 
royalty: for gasoline manufactured 
from the casing head gas taken fro 
the leased premises. We believe 
that the matter has been settled 
finally by our Supreme Court refus- 


(Tex. Civ. App. 1925) 2173 (Samm 
903. While learned scientists may 
advance all kinds of theories as to 
the origin of oil and gas, and of its 
constituent elements, and may at- 
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a have, however, taken a contrary view. In Wolf v. Blackwell Oil 
zas Co.* it was held that a well was not an “oil well” within the 
ing of a lease reserving to lessor one-tenth of “all the oil and oth- 
inerals,” merely because gasoline was produced as a by-product of 
s. In Hammett Oil Co. v. Gypsy Oil Co.*® a lessee, under a lease 
ch said nothing of the manufacture of gasoline from casing head 
or made any provisions for royalties thereon, executed a sublease 
ating to the sublessee all of the rights and privileges of the original 
, the sublessee covenanting to deliver to the lessee, in a pipe line on 
land, forty per cent. of the oil produced from the land, it was held 
the lessee could not recover from the sublessee forty per cent. of 
gasoline manufactured from casing head gas. The theory upon 
the court proceeded in this case was simply under the terms of 
lease the privilege of producing oil and the duty to pay royalty there- 
did not include the privilege of the manufacture of gasoline from 
ng head gas or the duty to pay royalty thereon as oil. 
Vhere a lease makes express provision for payment of a royalty or a 
ulated sum for gas produced from oil wells, the lessor cannot re- 
r a share of the gasoline manufactured from casing head gas on 
theory that such gasoline is oil, or recover a rental or royalty on 
other basis, but will be limited to the terms of the contract. Thus 
=re the lease provided for a one-eighth royalty on oil, three hundred 
fars per annum for each producing gas well, and fifty dollars per 


.pt to separate the two as differ- 
minerals, in order that conclu- 
a might be drawn that they are 
one and the same thing in the 
=ral accepted theory of the terms, 
boiled down we glean from the 
-imony in this case, the kinship 
_ relation is such that divorce- 
at cannot be supported in fact or 
-. We are therefore justified in 
conclusion, not only as found by 
jury, that casing head gas is oil 
Jart, but that casing head gas isa 
watituent of ofl. * * * 
From the testimony of the wit- 
‘ses and the findings of the jury, 
must conclude that casing head 


Sum.Om & Gas—39 


gas is a constituent element of oil, 
and we believe the trial court, un- 
der the testimony and the findings 
of the jury, should have required ap- 
pellee under this lease contract to 
account to appellants for one-eighth 
of all the gasoline manufactured out 
of casing head gas from this lease.” 

45 (1920) 77 Okl. 81, 186 P. 484. 

46 (1921) 95 Okl. 235, 218 P. 501, 
34 A. L. R. 275. See, also, Smith v. 
Pulaski Oil Co. (1922) 88 Okl. 47, 
211 P, 1047. There was a strong 
dissenting opinion in Hammett Oil 
Co. v. Gypsy Oil Co., supra, by Jus- 
tice Kennamer, with which three 
judges concurred. 
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from the sales.49 Under a lease containing the above provisions, gas 
used by the lessee shall be charged for at the same rates as if sold t 
others.5° Where the lessor’s royalty, by the terms of the lease, was 
fixed at one-eighth part of all the oil produced and saved, delivered, 
of expense, into tanks or pipe lines, and on gas “at the rate of one 


47 Pautler v. Franchot (1925) 108 
Okl. 130, 235 P. 209; .Mussellem 
v. Magnolia Petroleum Co. (1924) 
107 Okl, 183, 281 P. 526. See, also, 
Harrison v. Cummings (1924) 107 
OKI. 98, 230 P. 702. 

48 Poterie Gas Co. vy. Poterie 
(E3870) aE) Weel Gis, aia Ay ZAsV26 

Where oil lease indicated net prof- 
its were to be determined by deduct- 1 
ing from gross income only royalty agreed to pay in cash ‘20 per cent. 
and operating expenses, words “‘net of the value of all oilor gas * * * 
proceeds,” as used in modifying produced, saved, and marketed,” 
clause providing after first four held that thereafter plaintiff and as- 
years half of certain 15 per cent. sociates were entitled to payment of 
of net proceeds from business should the 20 per cent. royalty without de ; 
be paid to first party, meant net duction for net proceeds taxes paid. 
profits. Nathan y. Porter (1918) 36 Forbes v. Mid-Northern Oil Co. 
Cal. App. 356, 172 P. 170. (1925) 74 Mont. 368, 240 P. 818) 

49 Stone v. Marshall Oil Co. 50 Stone v. Marshall Oil Co. (1898) 
(1898) 188 Pa. 602, 41 A. 748; 188 Pa. 602, 614, 41 A. 748. 
Td. (1898) 188 Pa. 614, 41 A. 1119. 
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hth of income dollars per year,” the income referred to is gross in- 
ne.5t 


§ 194. Rents and royalties, by whom and to whom payable 


Rents and royalties for the privilege of exploration and production of 
and gas are, in absence of some special provision in the lease, paya- 

» by the lessee to the lessor. Covenants for the payment of rents and 
yalties run with the land ;5* therefore, upon assignment of the lease, 
nts and royalties are payable by the assignee of the lease to the lessor 
his assigns.53 A lessee does not escape the duty of paying rents or 
yalties by the assignment of his lease, even though his assignee incurs 
ch duty, for the lessee remains bound by privity of contract with the 
ssor.54 An assignee of a lease is under a duty to perform covenants to 


151 Busbey v. Russell (1898) 18 v. Wilcox (1921) 109 Kan. 524, 200 


pneu Ot hk. ba. 10rO).G: D. 27. 
I52 Fennell v. Guffey (1893) 155 
nm, 38, 25 A. 785; Washington Nat- 
ral Gas Co. v. Johnson (1889) 123 
H, 576, 16 A. 799, 10 Am. St. Rep. 
58; Jackson v. O’Hara (1897) 183 
mu. 233, 38 A. 624; Watt v. Equi- 
Lble Gas Co. (1898) 8 Pa. Super. 
ee GLS, 29 Pittsb. Leg. J. (N. 8S.) 
91,43 Wkly. Notes Cas. 215; Coul- 
=r vy. Conemaugh Gas Co. (1900) 14 
a. Super. Ct. 553; MacDonald vy. 
Neil (1902) 21 Pa. Super. Ct. 364; 
-efner v. Light, Fuel & Power Co. 
1915) 77 W. Va. 217, 87S. E. 206; 
-dmonds v. Mounsey (1896) 15 Ind. 
_pp. 399, 44 N. BH. 196; Chaney v. 
shio & I. Oil Co. (1904) 32 Ind. 
~pp. 193, 69 N. HE. 477; Indiana 
Jatural Gas & Oil Co. v. Duling 
1912) 51 Ind, App. 596, 100 N. E. 
6; Ardizzonne v. Archer (1916) 
‘4 Okl. 289, 160 P. 446; Pierce 
‘ordyce Oil Ass’n v. Woodrum (Tex. 
tiv. App. 1916) 188 S. W. 245; 
3reckenridge v. Parrott (1896) 15 
App. Div. 411, 44 N. E. 66; Gordon 


P. 282; Bradford Oil Co. v. Blair 
CUSS6) 1438 Pa. 88, 4 A. 208, of 
Am. Rep. 442; Kidder v. Adrian Pe- 
troleum Co, (1915) 171 App. Div. 
939, 156 N. Y. S. 519; Columbus 
Gas & Fuel Co. v. Knox County Oil 
& Gas Co. (1914) 91 Ohio St. 35, 
109 N. E. 529; Indiana Natural 
Gas & Oil Co. v. Hinton (1902) 159 
Ind. 398, 64 N. B. 224. 

53 Washington Natural Gas Co. v. 
Johnson (1899) 123 Pa. 576, 16 A. 
799,10 Am. St. Rep. 553; Bradford 
Oil Co. v. Blair (1886) 113 Pa. 83, 
4 A. 218, 57 Am, Rep. 442; Fennell 
v. Guffey (1893) 155 Pa. 38, 25 A. 
785; Columbus Gas & Fuel Co. v. 
Knox County Oil & Gas Co. (1914) 
91 Ohio St. 35, 109 N. B. 529; Ed- 
monds v. Mounsey (1896) 15 Ind. 
App. 399, 44 N. H. 196; Indiana 
Natural Gas. & Oil Co. v. Duling 
(1912) 51 Ind. App. 596, 100 N. 
BE. 96.° 

54 Heller v. Dailey (1902) 28 Ind. 
App. 555, 63 N. BE. 490; Columbus 
Gas & Fuel Co, v. Knox County Oil 


lease to another, for the reason that there is neither privity of estate nor 
contract between the lessor and himself after such assignment.>? 


the assignee or grantee of the lessor has the same remedies for 
recovery of rents and royalties as the lessor himself has before 


grant of the reversion.58 


& Gas Co. (1914) 91 Ohio St. 35, 
109 N. E. 529; Pittsburg Consoli- 
dated Coal Co. v. Greenlee (1894) 
164 Pa. 549, 30 A. 489. 

The assignment by lessee of min- 
ing property of his contract to a 
corporation which he formed did not 
relieve him from personal liability 
to pay the royalties contracted for 
and to see that all covenants were 
performed. Hairston v. Hill (1916) 
ILS Via. 839 SiS. Hebi. 

55 Washington Natural Gas Co. v. 
Johnson (1889) 123 Pa. 576, 16 A. 
799, 10 Am. St. Rep. 553. 

56 Washington Natural Gas Co. v. 
Johnson (1889) 123 Pa. 576, 16 A. 
799, 10 Am. St. Rep. 558; Colum- 
bus Gas & Fuel Co. v. Knox County 
Oil & Gas Co. (1914) 91 Ohio St. 
35, 109 N. EH. 529; Chaney v. Ohio 
& I. ‘Oil ‘Co, (1904) "32 Ind) App: 
193, 69 N. BH. 477. 

57 Watts v. Equitable Gas Co. 
(L398), 8 Pa. Supers Cte omen. 29 
Pittsb. Leg. J. (N. 8S.) 221, 48 Wkly. 
Notes Cas. 215; Washington Nat- 
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553. 


50 N. E. 400; 
103 Kan, 4195 73) Ba ose 
v. Goodman Drilling Co. (Tex. C 
App. 1919) 216 S. W. 202; Empire 
Gas & Fuel Co. v. Higgins Oil & Fue 
Co. 


217, 179 Bs 928: Osborn ae AT 
kansas Territorial Oil & Gas Co. 
(1922)) L038) Ark, 75, Lebese 
122. 

Where oil land is sold for taxes, 
and before the expiration of the pe 
riod for redemption the owner e3 
ecutes an oil lease, and thereafter 
another person purchases and takes 
title to the land by deeds from the 
purchasers at the tax sale, which 
deeds are made subject to the oil 
lease, and such person then takes 
an assignment of the oil lease, he 
cannot set up the title to the land 


-" 
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Nhere several owners of separate tracts of land join together in a 
t lease for joint rentals and royalties, the rentals and royalties may 
paid by the lessee to any one of such joint lessors,® but as between 
h joint lessors the royalties and rentals must be divided in proportion 
t the area of the tract of land owned by each of them bears to the 
area covered by the lease, regardless of the ownership of the 
et or tracts from which the oil or gas is produced. One of such 
nt lessors may, however, have decreed to him all of the royalties and 
tals for wells drilled upon his separate tract by proof of a contem- 
neous agreement or understanding between the lessors that rentals 
d royalties should be paid to the owner of the particular tract from 
nich oil or gas should be produced.61 Where a husband and wife, 
yners of separate, noncontiguous tracts of land, executed an oil and 
5 lease of the two tracts, describing each separately therein, the lease 
not a joint lease in the sense that either is entitled to share in the roy- 
jes from the other’s land. 

Where a landowner has leased a tract of land for oil and gas pur- 
ses and later grants or devises distinct portions of the land, subject to 
e lease, to separate individuals, without reserving the rents and roy- 
ties, it is a much mooted question whether an owner of one of the 
ubdivided tracts is entitled to the rents and royalties payable under the 
ses in the proportion that the acreage of his tract bears to that of the 
hole tract, regardless of the fact that the production of gas or oil from . 
hich the royalties accrued may or may not be upon his land, or is only 
4titled to all of the rents and royalties resulting from production on 


hich he has obtained by the deeds and either can receipt for them. 


ainst the lessor in an action for 
»yalties under the lease. MacDon- 
Ad v. O’Neil (1902) 21 Pa. Super. 
t. 364. 

59 When there has been a joint 
servation of royalties, an assign- 
nent by one of the persons jointly 
-ntitled to receive them does not 
‘mount to severance upon which the 
soyalties are apportioned between 
‘he co-lessors, but the assignee be- 
-omes a tenant in common of the 
-oyalties with the other co-lessor, 


Swint v. McCalmont Oil Co. (1898) 
184 Pa. 202, 38 A. 1021, 63 Am. St. 
Rep. 791, 41 Wkly. Notes Cas. 491. 

60 Lynch vy. Davis (1917) 79 W. 
Va. 437, 92 S. H. 427%, L. BR. A. 
1917F, 566; Higgins v. California 
Petroleum & Asphalt Co. (1895) 
109 Cal. 304, 41 P. 1087: 

61 Rymer vy. South Penn Oil Co. 
(1904) 54 W. Va. 530, 46 S. E. 
569. 

62 Lusk v. Green (1926) 114 Okl. 
113, 245 P. 636. 
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case in which this question was raised, the Pennsylvania court held that 
the devisees of portions of a tract of land subject to a lease were enti- 
tled to the rents and royalties accruing in proportion that the acreage of 
the land devised to each of them bore to that of the whole tract. ‘T is 
case was before the court in two different appeals. In the first case the 
court reasoned that because of the vagrant character of oil and gas mak- 
ing possible their drainage from the whole tract by wells on one of the 
separate tracts it would be unjust to permit the owner of one of the 
subdivided tracts to receive all of the rents and royalties, and on this 
basis the court applied the common-law rule of apportionment of rents 
as applied in agricultural leases. In the second appeal the court held 
that the lease created in the lessor two distinct estates or interests, an 
interest in fee in the land, and a separate interest in the royalties which 
did not pass to his children by devise of the land, but descended to them 
as intestate property as tenants in common.® 

The West Virginia court, in Campbell v. Lynch,® followed the Penn- 
sylvania rule in a case where land subject to a lease made by the an- 
cestor was partitioned by his heirs and dower assigned to the widow be- 
fore any wells had been drilled, nothing appearing in the pleadings for 
partition relative to the royalty interest created by the lease.66 In Pitts- 


63 (1894) 160 Pa. 559, 28 A. 934, 
40 Am. St. Rep. 738. 

64 Wettengel v. Gormley (1898) 
US4 Pastopaeoo amor 

Where the lessor in a gas lease 
conveys the land to two persons as 
tenants in common, reserving a life 
interest in the gas, and subsequently 
the cotenants make an equal amica- 
ble partition by quitclaim deeds, 
each will be entitled after the death 
of the life tenant to an equal share 
of the rentals, although all of the 
wells may have been on one of the 
two portions into which the land 
was divided. Harvey vy. American 
Natural Gas Co. (1917) 68 Pa. Su- 
per. Ct. 96. 

65 (1918) 81 W. Va. 374, 94S, B. 
Heo Gis Wetenikve wAv OM Sits; aOndOe 


66 Poffenbarger, J., who wrote the 
opinion of the court in this case, 
adhered strongly to the view that 
an oil and gas lease creates two sep- 
arate and distinct interests in the 
lessor. He says in part: ‘‘The roy- 
alty is a separate and distinct enti- 
ty. It is not the land nor the land 
title. It is a wholly different thing 
from either, and is complete in it- 
self, notwithstanding it comes from 
the land. People buy and sell it as 
they do other rights, without altera- 
tion or disturbance of the land title 
the lease or operations under the 
lease. Though it is a complete 
thing, it is susceptible of legal divi- 
sion. It is the fruit of a burden 
upon the title created by a covenant 
running with the land. An owner 


« tract of land subject to such a 
den may sell and convey the land 
retain the royalty, or sell the 
lty and keep the land. If he 
veys the whole tract, and does 
reserve, or stipulate for, the roy- 
7, it passes with the land to his 
ntee; but if he sells only a part 
the land, the situation is alto- 
her different, as will be shown. 
ase illustrations of legal methods 
dealing with royalties and their 
ceptibilities prove them to be 
sat I have called them, separate 
hl distinct entities, not legally in- 
sent in or annexed to the title to 
+ land, but capable of being held 
ti enjoyed by the holder of the 
Le. The royalty itself embraces 
3 element of title, but it is its own 
le, not the land title, and the same 
cgon may hold both. His convey- 
ce of the land does not necessa- 
yy include the other. Being no 
rt of the subject-matter of a con- 
act of purchase, it does not lie in 
= direct course or path of the con- 
act, wherefore it may or may not 
ve been included. At the most, 
is only collateral to the subject- 
a4tter. When the contract includes 
it does so only presumptively, and 
@ presumption rests merely on eq- 
ty and justice in the interpreta- 
yn of the contract or conveyance, 
in the law applicable thereto. If 
ere is a situation or circumstance 
ising an opposing or conflicting eq- 
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h & West Virginia Gas Co. v. 
ject to an oil and gas lease, was subdivided in a proceeding in bank- 
cy and such subdivisions sold to separate individuals, it was held 
- the purchaser of each subdivision was entitled to all the royalty 
ble from the production upon his particular tract, and Campbell v. 
ach, supra, was expressly overruled. And in Musgrave v. Mus- 
ve 88 the West Virginia court applied the rule announced in Pitts- 
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Ankrom,®? where a tract of land, 


uity, it repels the presumption and 
only title to the land passes, the 
thing expressly contracted for. 
Nothing is added to it by implica- 
tion. * * * As the royalty can- 
not pass to the owner of a subdivi- 
sion, as is claimed, without injus- 
tice and oppression to the owners 
of the others, there is a presumption 
against it, wherefore it is deemed 
not to have passed with his acquisi- 
tion of the land, unless his contract 
expressly included it.” 

Ritz, J., wrote a dissenting opin- 
ion in this case in which he upheld 
the rule laid down in the Indiana, 
Arkansas, and Ohio cases. 

67 (1918) 83 W. Va. 81, 97S. E. 
593,5 A. L. R. 1157. Poffenbarger, 
J., dissented in this case. 

68 (1920) 86 W. Va. 119, 103 S. 
H 302,°16 A. L. BR. 664. In this 
case Ritz, J., wrote the opinion of 
the court and Poffenbarger, J., wrote 
an exhaustive dissent upholding his 
views as expressed in Campbell v. 
Lynch, supra. The latter in the 
course of his opinion said: ‘‘The 
two basic propositions of my posi- 
tion, as set forth in Campbell v. 
Lynch, and in my dissenting opin- 
ion in this case, are that the lease 
vests: (1) Im the lessee either an 
estate for years in the land, in con- 
sideration of rental to be paid first 
in money and then in oil, which 
does not include nor carry title to 
the land or oil, or an incorporeal 
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with those in Wettengel v. Cosniler, supra. 
In Ohio, Indiana, Arkansas and Oklahoma the courts have uniformly 
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and gas the purchaser is entitled to the rents and royalties accruing as ¢ 
result of production on that tract only.6 ‘The principal reasoning upon 


gas,70 


In Texas there is still some doubt as to which of the above rules is 


actually in force.74 


§ 195. 


hereditament, the right to take out 
the oil, in consideration of rental or 
quasi rental to be paid in money 
and then in oil, which does not in- 
clude nor carry title to thé land or 
the oil; and (2) in the lessor another 
incorporeal hereditament, the right 
to demand and have from the les- 
see the rental or quasi rental call- 
ed royalty, from time to time, as it 
shall become due and payable.’’ 

69 Northwestern Ohio Natural Gas 
Co. v. Ullery (1902) 68 Ohio’ St. 
259, 67 N. HE. 494; Fairbanks v. 
Warrum (1914) 56 Ind. App. 337, 
104 IN. BS 9835 D4 Osborn 
Arkansas Territorial Oil & Gas Co. 
GOA) OB) PAT ke aby eeoesemnyva 
122; Kimbley v. Luckey (1919) 72 
Okl. 217,179 P. 928; Pierce Oil Cor- 
poration v. Schacht (1919) 75 Okl. 


Remedies for the nonpayment of rents and royalties 


101, 181 P. 731; Galt v. Metscher 


107 OKI. 253, 231 P. 864. 

70 See Section 170. 

71 Gillette v. Mitchell (Tex. 
App. 1918) 214 S. W. 619; 


950; 
App. 1925) 269 S. W. 829; 
man v. Magnolia Petroleum Co 
(Tex. Com. App. 1925) 273 Siam 
828; 


son v. Glass (Tex, Civ. App. 19 

276 S. W. 1110. For discussion of 

these cases see Section 170. 
72 See Sections 108, 149. 
73 See Sections 109, 161. 


95 


‘4 Lewis v. United Natural Gas 
. (1920) 75 Pa. Super. Ct. 44. 
here plaintiff sues for rental for 
atural gas well, and the lease is 
t between him and defendant, 
no is operating the well under a 
se from another party, a nonsuit 
-an action of assumpsit is properly 
canted. Titley v. Craig (1909) 222 
a. 618, 72 A. 233. 
Im an action for damages for fail- 
e to furnish gas for domestic pur- 
™ses according to the terms of a 
us lease, a complaint alleging that 
-aintiff had received no gas under 
we lease, and had been compelled 
- procure fuel and lights from oth- 
- sources, and that the gas for fuel 
nd lights which should have been 
arnished under the lease was of the 
alue of $100, averred sufficient 
acts for the determination of the 
seasure of damages. Indiana Nat- 
ral Gas & Oil Co. v. Lee (1904) 
4 Ind, App. 119, 72 N. EB. 492. 
%5 Freeman v. Carnegie Natural 
as Co. (1914) 74 W. Va. 83, 81 
E. 572; Peterson V. MeclIntire 

1923) 94 W. Va. 559, 119 S. BE. 
54: Harper v. South Penn Oil Co. 
1916) 77 W. Va. 294, 87 S. E. 
-83; Gardner v. South Penn Oil Co. 
1915) 76 W. Va. 661, 86S. E. 560; 
‘mith y. Linden Oil Co. (1911) 69 
W. Va. 57, 71S. E. 167. 

In an action for an accounting of 
‘Oyalties under a gas lease, it was 
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- oil and gas where the amount due is fixed or the account stated.” 
t where the lessee refuses to pay or deliver royalties, and the amount 
ble or deliverable is unknown, the lessor’s remedy is an accounting 
equity." In such a suit for an accounting of royalty oil all persons 
ing an interest in the subject-matter are necessary parties.”* Delay 
bringing a suit for an accounting for royalties on oil is no defense 
nere the rights of the parties are not prejudiced thereby.” 


competent to order an inspection of 
the gas wells, to determine their ca- 
pacity and the rights of the parties. 
Culbertson v. Iola Portland Cement 
Co. (1912) 87 Kan. 529, 125 P. 81, 
Ann, Cas, 1914A, 610. 

Petition in action against lessee 
of oil wells for an accounting to the 
lessor, considered with provisions of 
lease as to royalties, held to state 
a cause of action. Withington v. 
Gypsy Oil Co. (1918) 68 Okl. 138, 
172 P. 634. 

76 Peterson v. McIntire (1923) 94 
W. Va. 559, 119 S. B. 554. | 

In a lessor’s action for an account- 
ing of royalty on oils produced, the 
assignee of a part of such royalty 
and all persons whose interests are 
involved are necessary parties. 
Gardner v. South Penn Oil Co. 
(1915) 76 W. Va. 661, 86 S. E. 
560. 

Assignees of oil and gas leases 
held necessary parties to a bill by 
the lessors or those in privy with 
them claiming adversely to the as- 
signees, whereby they sought an ad- 
judication limiting the oil and gas 
estates to one of several parcels, and 
an accounting as to all rentals and 
royalties chargeable to that particu- 
lar tract. Harper v. South Penn Oil 
Co. (1916) 77 W. Va. 294, 87 S. E. 
483. 

37 Peterson v. McIntire (1923) 94 
W. Va. 559, 119 S. E. 554. 
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When by the terms of the lease the lessee has the duty of delivering 
the lessor’s share of the oil in the pipe line, a failure to make such de 
liveries after demand by the lessor to do so or make settlement on the 
basis of the oil delivered in the pipe line amounts to a conversion of the 
royalty oil by the lessee. For such conversion the lessor has an action 
and the measure of damages, where the action has been prosecuted with 
diligence, is the highest market value of the property at any time betwe 
the conversion and the verdict, without interest, at the option of the in- 
jured party.”8 

Where the power to do so is expressly reserved in the lease, the lessor 
may terminate the lease by forfeiture for failure of the lessee to pay 
rents and royalties. Forfeiture as a remedy for nonpayment of rents 
and royalties has been fully discussed in previous sections.” 


ar 
CI) 
wad 


§ 196. Division of rents and royalties between life tenant and 
remainderman 


e 


Because of the nature of their respective interests, neither the lif 


78 Clark v. Slick Oil Co. (1923) See, also, Russell v. Producers’ Oi 
88 Okl. 55, 211 P. 496. But see Co, (1920) 146 La. 481, 88 So. Taam 
Denker v. Kay County Gas Co. where the damages were measured 
(1926) 114 Okl. 135, 244 P. 42, by the price received for oil when 
where it was held that the measure sold to others plus interest thereon 
of damages for oil royalties by vir- from date of judicial demand there- 
tue of Comp. St. 1927; $ 59199) is for: 


the value of the oil at time of con- 79 See sections 149, 150, and 151. 
version, with interest from that time. 80 See sections 16, 64, 65, y 
Under the Oklahoma statute it and 67. 

seems that either measure of dam- 81 Blakley v. Marshall (1896) 


ages may be given. 174 Pa. 425, 34 A. 564; Wilson Vv. 
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-, the lease is made by the owner of the land prior to the creation of 
‘life estate, although drilling has not actually begun at that time, it is 
i that the life tenant is entitled to all of the royalties, upon the theory 
the taking of the oil or gas is the act of the original owner, and 
= by taking of all of the royalties the life tenant is doing no more 
1 claiming the yearly profits of the land, as he may do where mines 
-vells are opened at the inception of his estate.8* Where an owner of 
js leased them for oil and gas purposes reserving a royalty and there- 
ar deeded the land to his children reserving a life estate in himself, 
by an express stipulation in the deed stated that the interests of the 
ntees were subject to an existing oil and gas lease and any sale of 
royalties reserved therein, it was held that the tenant for life was 
itled to all of the royalties during his lifetime. Where the tenant 
- life is guilty of waste in taking oil and gas, he is not entitled to in- 
st on the proceeds during his lifetime.** 


st (1897) 43 W. Va. 826, 28 S. erations conducted thereon by the 
781, 39 L. R. A, 292; Ammons remaindermen, for the lifetime of 
Ammons (1901) 50 W. Va. 390, the doweress. 

§. BE. 490; Eakin v. Hawkins 82 Andrews v. Andrews (1903) 31 
03) 52 W. Va. 124, 43S. E. 211; Ind, App. 129, 67 N. E. 461; Fair- 
rrnes v. Keys (1912) 36 Okl. 6, banks v. Warrum (1914) 56 Ind. 
7 P. 261, 45 L. R. A. (N.S.) 178, App. 337, 104 N. E. 983; Bramer 
un. Cas, 1915A, 515; Meredith v. V. Bramer (1919) 84 W. Va. 168, 
spedith (1921) 193 Ky. 192, 235 99 S, BH. 329. 

“W. 757. In Stewart v. Tennant 83 Koen v. Bartlett (1895) 41 W. 
903) 52 W. Va. 559, 44 S. EB. 223, Va. 559, 28 S. EB. 664, Si ik, GR. As 
-was held that one holding a dower 128, 56 Am. St. Rep. 884. 

terest, unassigned, in lands, was 84 Williamson v. Jones (1897) 43 
titled to the interest of one-third W. Va. 562, 27 S. H. 411, 38 L. R. 

the proceeds of oil and gas op- A. 694, 64 Am. St. Rep. 891. 


— ee, | | nee’ * 
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CHAPTER 18 


REMEDIES 
§ 197. Remedies in general. 
198. Ejectment. 
199. Specific performance, action by the lessor. 
200. Specific performance brought by the lessee. 
201. Injunction. 
202. Partition of legal interests in oil and gas or oil and gas lands, 
2038. Partition in kind. 
204. Estates or interests which may be partitioned. 


§ 197. Remedies in general 


gas have been considered generally throughout other parts of this work 


lected for this brief separate treatment are ejectment, specific perform- 
ance, injunction and partition. Damages, forfeiture and cancellation 
are more fully treated elsewhere. 


§ 198. Ejectment 


It has been a much litigated question as to whether an oil and g 
lessee may maintain the action of ejectment against the lessor or a thi 
person. ‘The whole controversy naturally turns upon the nature of. 
interest created in the lessee by the lease. Ejectment is a remedy for 
violation of the right of possession of land. If the lessee does not have 
a possessory interest, it would seem to logically follow that he is not 
entitled to the remedy of ejectment.! 

Perhaps most of the courts, in discussing the nature of the legal inter 
est of the lessee, have directed their attention to the oil and gas, as dis- 
tinct physical objects apart from the land. One group has held that be 


1See section 53. 
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- of the peculiar physical characteristics of oil and gas, and the le- 
lations the landowner has in respect to them, they are not capable 
ership, and therefore the interest created in them by a lease must 
ecessity be incorporeal and nonpossessory.* Another group has 
that the peculiar physical characteristics of oil and gas do not pre- 
them from being subject to ownership as distinct physical subject- 
er apart from the land, and that a lease does create in the lessee an 
e in the oil and gas under the land demised.* But in none of these 
sdictions has the question been squarely met as to whether a lessee 
and for oil and gas purposes could maintain an action of ejectment 


hepherd v. McCalmont Oil Co. 
15) 38 Hun, 37; Wagner v. Mal- 
(1902) 169 N. Y. 501, 62 N. E. 
Heller v. Dailey (1902) 28 Ind. 
555, 63 N. E. 490; Hancock v. 
10nd Plate Glass Co. (1904) 162 
146, 70 N. B. 149; Monagahan 
ount (1905) 36 Ind. App. 188, 
7. E. 579; New American Oil & 
ing Co. v. Troyer (1906) 166 

402, 76 N. BH. 253, 77 N. E. 
- Stahl v, Illinois Oil Co. (1910) 
md. App. 211,90 N. EH. 632; Kol- 
ay vy. Galbreath (1910) 26 Okl. 
110 P. 902, 38 L. R. A. (N. 8.) 
= Rich v, Doneghey (1918) 71 
204,177 P. 86,3 A. L. R. 352; 
shell v. Probst (1915) 52 Okl. 
152 P. 597; Frank Oil Co. v. 
eview Gas & Oil Co. (1911) 29 
3719, 119 P. 260, 48 L. R, A. 
S.) 487; Shaffer v. Marks (D. 
917) 241 F. 139; In re Indian 
ritory JIlluminating Oil Co. 
14) 48 Okl. 316, 142 P. 100; 
te v. Welch (1919) 16 Okl. Cr. 
, 184 P. 786; Bronson v. Carter 
Co. (D. C. 1919) 259 F. 656; 
na Oil & Gas Co. v. Pritchard 
93) 92 Okl. 113, 218 P. 863; 
ddy v. Thompson (C. C. A. 1913) 


seover possession of the land for oil and gas purposes.* 


204 F. 955; Watford Oil & Gas Co. 
vy. Shipman (1908) 2338 Ill, 9, 84 
N. B. 53, 122 Am. St. Rep. 144; Poe 
v. Ulrey (1908) 233 Ill. 56, 84 N. 
E. 46; Gillespie v. Fulton Oil & Gas 
Co. (1908) 286 Ill, 188, 86 N. BE. 
219. 

8 Texas Co. v. Daugherty (1915) 
LOT Matt 2s4, 276 S. Wa iht, Rs 
A. 1917F, 989; Pierce Fordyce Oil 
Ass’n v. Woodrum (Tex. Civ. App. 
1916) 188 S. W. 245; Key. v. Big 
Sandy Oil & Gas Co. (Tex. Civ. App. 
4910) 212 S. W. 300; Hynson Vv. 
Gulf Production Co, (Tex. Civ. App. 
1931) 232 S. W. 873; Davis v. 
Texas Co. (Tex. Civ. App. 1921) 
232 S. W. 549; Texas Co. v. Davis 
(1928) 113 Tex. 212, 254S. W. 311; 
Stephens County Vv. Mid-Kansas 
Oil & Gas Co. (1923) 113 Tex. 160, 
254 S. W. 290, 29 A. L. R. 566; 
Humphreys Mexia Co. v. Gammon 
(19238) 113 Tex. 247, 254 S. W. 296, 
29 A. L. R. 607; Robinson v. Jacobs 
(1928) 113 Tex. 231, 254 Ss. W. 
309; Thomason v. Ham (1923) 113 
Tex. 239, 254 S. W. 316. 

4In Kolachny v. Galbreath (1910) 
296 Okl. 772, 110 P. 902, 38 L. R. A. 
(N. S.) 451, where the action was 
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In some jurisdictions, notably Pennsylvania, the courts have had the 
question squarely presented as to whether a lessee may maintain eject 
ment.5 In considering the interest created by the lease they have cep. 


to cancel the lease, the court held 
that the lease amounted to a grant 
of the right to prospect for oil and 
gas by way of dictum said: ‘‘Hject- 
ment will not lie to recover posses- 
sion of the land covered by such 
lease, against the lessor or his 
grantee, when the lessee has never 
had possession under said lease.’’ 
This statement has been repeatedly 
cited in several later Oklahoma cases. 
See Frank Oil Co. v. Belleview Gas 
Aes COU! (Coy, (Calis)sbalyy PAG) (Ok, als), abil) 
12, POS, “ey Wn Ast, NS (GN Sh) 4hsi703 
Duff v. Keaton (1912) 33 OKI. 92, 
WE eA PAIL A De Nats NG TUNIS IS) Abe 
Barnes vy. Keys (1912) 36 Okl. 6, 
SLATE 12s PAGAL, vil) IGA IRs ZN (ONT, Sin) antes 
Ann. Cas. 1915A, 515; Rich v. Don- 
eghey (1918) 71 Ok]. 2104, 177 P. 
CHB) Zhe, WR, IRS BS) 2 

In Gillespie v. Fulton Oil & Gas 
Coy C908) 2316 Te sis), sib) No 
219, in sustaining the jurisdiction 
of a court of equity to prevent waste 
and irreparable injury at.the suit 
of the assignee of a lease against an 
adverse lessee, the Illinois court 
said: ‘‘The contention that the ap- 
pellant has a complete remedy at 
law is untenable. Ejectment will 
not lie.”’ 

In Watford Oil & Gas Co. v. Ship- 
man (1908); 2383 Tl 12) 84 No a: 
53, 122 Am. St. Rep. 144, the court 
said: ‘“‘A grant of the oil and gas 
passes nothing which can be the 
subject of an ejectment or other 
real action.”’ 

In Guffey v. Smith (1915) 237 U. 
SOM Bib Sa Ct. biG, bio) Ia idaisibigs 
where the action was by a senior 
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lessee to enjoin a junior lessee from 
operating, the court said: ‘It * * 
is settled that in the courts of Ij 
nois the holder of such a lease can- 
not maintain an action of ejectmi 
thereon (here citing Watford Oi 
Gas Co. v. Shipman and Gille 
v. Fulton Oil & Gas Co., supra), 
by the reason of the legislation 
Congress requiring that in acti 
at law in the federal courts of firs 
instance effect shall be given to th 
local laws and modes of proceeding, 
* * * it results that the complain 
could not have maintained an action 
of ejectment in the circuit court.” 
See also Lindlay v. Raydure (D. ee 
1917) 239 F. 928; Petroleum Co 
v. Coal, Coke & Mfg. Co. (1890) 89 
Tenn. 381, 18 S. W. 65; Beatty Oil 
& Gas Co. v. Blanton (D. C. 1917) 
maekisy 1S SVG). p 

5 Karns v. Tanner (1870) 66 Pa 
297; Bartley v. Phillips (1897) 179 
Pa. 175, 36 A. 217; Hendersonma 
Ferrell (1898) 183 Pa. 547, 38 A 
1018; Commonwealth vy. Johns 
(1919) 71 Pa. Super. Ct. 548; Di rk 
v. Johnston (1867) 55 Pa. 164, 98 
Am. Dee. 732; Union Petroleum 
Co. v. Bliven Petroleum Co. (1872) 
72 Pa. 173; Barnsdall v. Bradford 
Gas Co, (1909) 225 Pa. 338.umm 
A: 207, 26 lL. R. A. (N. Sa 
Williams v. Fowler (1902) 201 
336, 50 A. 969; Kelly \veues 
(1906) 213° Pa. 295, 62 Av sgnne 
Am. St. Rep. 547; Chandler v. Hi 
(1911) 161 Cal. 405, 119 Pape 
Ann. Cas. 1913B, 1094; Thomas) 
Hukill (1890) 181 Pa. 298, Tse 
875; Garrett v, South Penn Oil Co. 
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d their attention chiefly upon the interest created in the land, rather 
n in the oil and gas. And in determining whether the lessee’s legal 
rest is possessory and corporeal, or nonpossessory and incorporeal, 
y have looked to the words of the granting clause of the lease. In 
doing they have followed the distinction established by the English 
es between a mining lease and a mining license. A mining lease 
tes a corporeal possessory interest and the lessee may maintain 
ctment. A mining license creates a nonpossessory incorporeal inter- 
, a profit a prendre, and the licensee may not maintain ejectment.® 
t the problem is to distinguish bet-veen a mining lease and a mining 
nse. If the instrument purports to “demise, lease and let” the land 
oil and gas purposes, it is a mining lease. If on the other hand, the 
trument merely grants “the exclusive privilege” of producing oil and 


909) 66 W. Va. 587, 66S. E. 741; 
‘iddy v. Thompson (1913) 204 F. 
meas ©. ©. A. 277; Hwert. v. 
mwbinson (C. C. ‘A. 1923) 289 F. 
1@® 365 A. L. R. 219, and note. 
mS See section 52. 
21 Tiffany, Real Property (1920) 
254; 1 Tiffany, Landlord and 
nant (1910) p. 30; 1 Underhill, 
andlord and Tenant (1909) p. 274; 
arringer & Adams, The Law of 
fines and Mining (1897) p. 53, et 
Wels KR. C. L. 570; 18 BR. C. E. 
_88; Grubb v. Bayard (1805) Fed. 
ns. No. 5,849, 2 Wall. Jr. 81; 
»hnstown Iron Co. v. Cambria Iron 
D. (1858) 32 Pa. 241, 72 Am. Dec. 
B83; Caldwell v. Fulton (1858) 31 
ae 475, 72 Am. Dec. 760; Knight 
Indiana Coal & Iron Co. (1874) 
7 Ind. 105, 17 Am. Rep. 692; Hey- 
ood v. Fulmer (1892) 158 Ind. 
EAN. BE bY4, 18 L. R.A. 492 
1d note; 27 Cyc. 690; note in 26 
Jen. A. (N. S.) 614 on the dis- 
nection between a mineral lease and 
mineral license. 


from certain lands, then it is a mining license.?- On the basis of this 
stinction it has been held in Pennsylvania, and a few other jurisdic- 


8 In Barnsdall v. Bradford Gas 
Co. (1909) 225 Pa. 838, 74 A. 207, 
26 L. R. A. (N. S.) 614, where the 
lease purported to “grant, demise, 
lease and let unto the party of the 
second part * * * all of that certain 
tract of land, * * * for the sole and 
only purpose of mining and operat- 
ing for oil, gas, and other minerals 
and of laying pipe lines and of build- 
ing tanks, stations and structures 
thereon to take care of the said pro- 
ducts,’’ the court held that the in- 
strument created a corporeal, pos- 
sessory estate or interest in the land, 
which may be protected against ad- 
verse claims by the action of eject- 
ment, although the lessee had never 
been in possession. The court said: 
“Tt will thus be seen, by this trans- 
position of the language of the lease, 
that the land itself is granted and 
demised, and not simply the right 
to enter upon and prospect and oper- 
ate for oil and gas. It is not simply 
a privilege given to the lessee to use 
the premises for mining purposes, 
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and that a lessee under the other type could not.'¢ 


may bring ejectment. 
It is believed that doctrine of the Pennsylvania courts which gives 


clusive privilege of taking oil and gas from the land, is unsound. 
reason for this view is that the legal interest created by the two 
of granting clause are the same, and there is no reason why one 
protect his interests by ejectment and the other cannot. 

If the lease purports to grant or “demise, lease and let’ the land for 


he has powers, through the exercise 
of his privileges, to reduce the oil and gas to possession and conversa 


with the exercise of his privileges ; 


but the land itself is demised with 
the right to obtain the minerals 
therein. The title to the oil except 


Cal. 405, 119 P. 516, Age Ca L 
1913B, 1094; Ewert v. Robinson 


the one-eight thereof is vested in 
the lessee, as is also the title to the 
gas and other minerals in the land. 
Under the rule of construction es- 
tablished, not only in other juris- 
dictions, but by our own cases, there- 
fore, the agreement creates a cor- 
poreal interest in the lessee in the 
demised premises, and is not merely 
a license to enter and operate for 
oil and gas.’’ 


(C. C. A. 1923) 289 F, 740, 35 A. 
DR 2ios 

10 Kelly v. Keys (1906) 213 Pa. 
Pa. 295, 62 A. 911, 110 Am. Sta 
547; Priddy v. Thompson (191 
204 F. 9bb, 128 C. 1G) AS aie 

11 Karns v. Tanner (1870) 66 P 
297; 


Par i73. 
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er the lease of the other type; he has the same kind of rights that 
ers shall not take oil and gas by operations thereon or interfere with 
exercise of his privileges; and he has the same sort of powers 
ough the exercise of his privileges, to reduce the oil and gas to pos- 
sion as personal property. 
It is true that powers of the lessee, in either situation, through the 
ercise of his privileges of taking oil and gas, to convert the oil and 
5 from realty to personalty, make the interest savor of a profit a 
=ndre. But it must be recalled that in both situations the lessee is en- 
ed to possession for the purposes of the lease. Where the lease 
ants the “exclusive privilege” of taking oil and gas it usually makes a 
rther grant of the right of possession of so much of the surface as is 
essary for the exercise of the privilege, and if it is not expressly 
anted the courts say it is implied. Under the “demise and let” lease, 
= land is demised for the purpose of taking oil and gas, which means 
‘imited possession of the land to carry out the intent of the grant. 
e lessee’s privileges of being on the land and rights that others shall 
t interfere with the exercise of these privileges or take the oil and gas 
«2 alike under either type of lease. Under neither of them is possession 
the land exclusive in the lessee, except as to such portion of the land 
is necessary for producing oil and gas. How then can it be justly 
id that one lessee may have the remedy of ejectment to protect his 
zht of possession and that it be denied to the other? 
It may be suggested that this inconsistency of the courts in refusing 
se action of ejectment to one lessee and granting it to another may best 
- obviated by refusing the action to all oil and gas lessees. But this is 
et the proper solution. It is true that the legal relations created by 
land gas leases make them look very much like profits, usually classed 
nonpossessory or incorporeal interests. But profits are not alto- 
“ther nonpossessory in nature.!?_ It is intention of the parties to an oil 
nd gas lease, regardless of the type of the drilling clause, that the les- 
-e shall have possession of so much of the surface as may be found 
scessary for the drilling of wells and producing oil and gas therefrom. 
- is always understood that the lessor or his tenants may have posses- 


122 Funk v. Haldeman (1867) 53 Pa. 229. 
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sion of such parts of the surface as are not necessary for oil and ga 
operations. It is true that the possession of the lessee may not be the 


part. If the lessee is prevented from taking such possession as he ig 
entitled to under the lease, or is ousted therefrom by the lessor or g 
other person in possession, he should be able to recover that possession 
in ejectment regardless of the type of the granting clause of his lease, 

Where the lease purports to grant the land for oil and gas purposes, 
it is held that the lessee may maintain ejectment without having entered 
upon the land.18 Where the lease purports to grant the privilege of 
taking oil and gas, the lessee may recover in ejectment if he has actually 
entered and been dispossessed.1* If he has not entered under sucha lease, 
he cannot maintain the action. In a recent federal case involving a 
lease of the former type, the court held actual entry is not a prerequi- 
site to the maintenance of ejectment.16 The court there goes on he 
theory that it is the privilege to enter and the right to undisturbed pos- 


? 


session that is the basis of the action of ejectment. If this is sound, 


are prerequisites for the maintenance of the action of ejectment by 
lessee under one type of lease and not under the other, for the privileges 
of entry and rights of possession under the two leases are the same. 


13 Barnsdall v. Bradford Gas Co. 14 Karns y. Tanner (1870) 66 Pa. 
(S109) 226 Par sss) 74 An 207, 216° 27:9) 
i. Re “AS CN] Si) i6di4 Barkers. 15 Union Petroleum Co. v. Bliven 
Dale (1869) Fed. Cas. No. 988, 3 Petroleum Co. (1872) 72 Pa. 173; 
Pittsb. 190; Williams v. Fowler Kelly v. Keys (1906) 213 Pa. 29 5 
(19102) - 201 Pa. 336, 50) AY 969; 62 A. 9ild, 110) Ame Steen 547; 
Thomas v. Hukill (1890) 131 Pa. Priddy v. Thompson (1913) 204 BF. 
298, 18 A. 875; Garrett v. South 955, 123 C. ©. A. 277; Kolagaam 
Penn Oil Co. (1909) 66 W. Va. 587, v. Galbreath (1910) 26 Okl. 7 2, 
66 S. E. 741; Ewert v. Robinson 110 P. 902, 38 L. R. A. (N.S.) 461 
(C. C. A. 1923) 289 F. 740, 35 A. 16Hwert v. Robinson (C. C. A 
L. R, 219. 1923) 289 F. 740, 36 A. L. R. 2a 
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§ 199. Specific performance, action by the lessor 


here are several reasons why specific performance is not a proper 
edy in the hands of an oil and gas lessor to enforce the covenants of 
lease, particularly those respecting testing and development of the 
1. Suppose the lessor asks for specific performance of the covenant 
he part of the lessee to drill a test well. If the lease employs the 
ill or pay” clause together with the “surrender” clause, specific per- 
ance will not be enforced because the defendant lessee could nulli- 
e decree of the court by surrender of the lease.17 If the ‘‘unless” 
ling clause is used with the “surrender” clause, the result would be 
same. If the “unless” drilling clause is used without the “surren- 
” clause, specific performance will not be enforced, for the lessee is 
- bound to drill or pay. If the “drill or pay” clause is used without 
surrender clause, performance of the covenant to drill will not be 
Sorced because the lessee may discharge that duty by paying the delay 
atal. ayy 

o enforce specific performance of the covenants to drill test wells 
+1 such other wells as may be necessary to properly develop and pro- 
+t the land requires the supervision and direction of the court over a 
msiderable period, and for this reason specific performance would or- 
narily be refused.3® 

Specific performance of a covenant to drill an oil and gas well, if 
ere were no other reasons for its refusal, is too harsh a remedy to be 
ely used. Before the court makes such a decree no one knows for a 
tainty that the well ordered to be drilled will be productive. ‘The les- 
2 is compelled by such decree to spend thousands of dollars with only 
chance of ever recovering it. The lessor is out nothing. Forfeiture is 
metimes considered a harsh remedy, but it is mild as compared to spe- 


12 Fry, Specific Performance (6th v. Western North Carolina R. Co. 

4d. 1920) § 94; Pomeroy, Specific (1879) 99 U. S. 191, 25 L. Ed. 319. 

srformance of Contracts (3d Ed. 18 Fry, Specific Performance (6th 

926) § 289; Rutland Marble Co. Ed. 1920) § 91; Pomeroy, Specific 

Ripley (1870) 10 Wall. 339, 19 Performance of Contracts (3d Ed. 

_ Ed. 955; Southern Express Co. 1926) § 312: 26 Am. & Eng. Encyc. 
of Law, p. 95. 
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cific performance in connection with oil and gas leases. In fact, no court 
has ever rendered an outright decree of specific performance of a cove- 
nant to drill an oil or gas well. In Pennsylvania dnd Kansas the courts 
have rendered decree requiring the lessee to drill within a stipulated 
time, and if he did not that the lease should be forfeited.19 In West 
Virginia it has been held that a covenant of the lessee to furnish free gas 


would be specifically enforced.”® 


§ 200. Specific performance brought by the lessee 


Where a lessee of lands for oil and gas purposes, through a bill in 
equity, seeks to prevent the lessor or a second lessee from operating up- 
-on the land, to prevent the lessor from clouding the lessee’s title by exe 
cuting a second lease, or for removing a cloud upon his title created by 
the execution of the second lease, some courts have held that a decree 
for the plaintiff is a decree of specific performance of the lease, and 
for various reasons have refused relief to the lessee plaintiff.24 Other 
courts, however, have held that such a suit is not for specific perform 


cA 


19 Kleppner v. Lemon (1896) 176 
sere Me Bis) ANG ALOME  1sclevoyopateye \. 
Lemon (1900) 197 Pa. 480, 47 A. 
353; Howerton v. Kansas Natural 
Gas Co. (1910) 81 Kan. 553, 106 
PRAT o4 ue Reese GNems.mo 4. Elow= 
erton v. Kansas Natural Gas Co. 
(1910) 82 Kan. 367, 108 P. 813, 34 
L. R. A. (N. S.) 46; Day v. Kansas 
City Pipe Line Co. (1912) 87 Kan. 
617, 125 P. 438; Alford v. Dennis 
(1918) 102 Kan, 403, 170 P. 1005; 
Brown v. Union Oil Co. of Wichita 


Co. (1913) 72. W. Va. 578, WSnps B. 
755. 

21 Federal Oil Co. v. Western Oil 
Cor (CC. 19102) ee aioe affirm- 
ed) (C.'C. Ay 1191012) U2 Gas Wat- 
ford Oil & Gas Co. v. Shipman 
(1908) 233, Ill. 9, 84 N. ieee 122 
Am. St. Rep. 144; Ulrey v. Keith 
(1908) 237 Ill. 284, 86 N. BE. 698 
Smith v. Guffey (C. C. A. 1912) 202 


(11923), 114 Kane 266. 20 2. 286. 
See also Grubb v. McAfee (1919) 
109 Tex. 527, 212 S. W. 464. 

20 Bassell v. West Virginia Central 
Gas Co, (1920) 86 W. Va. 198, 103 
Sy By, WG; eZ An aie aelewoen wlan 
bert v. Hope Natural Gas Co. (1915) 
16 W. Va. 207, 845. B. 770; . R.A. 
1915H, 570; Hall v. Philadelphia 


26 Okl, 972, 110 P. 902,38 L. Ream 
(N. S.) 451; Superior Oil & Gas Coy 
v. Mehlin (1910) 25 Okl. 809, 108 
P. 545, 138 Am. St. Rep. 942; Hill 
Oil & Gas Co. v. White (1916) 53 
Okl, 748, 157 P. 710; Melton Yau 
Cherokee Oil & Gas Co. (1917) 67 
Okl. 247, 170 P. 691; Lima Oil & 
Gas Co. v. Pritchard (1923) 92 OKI 
118, Sg 0P S863. 
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-e of an executory contract, but to prevent the impairment of the les- 
*s interest in land created by the lease.** 

“n Federal Oil Co. v. Western Oil Co.,?% where a lessee brought an 
ion to remove the cloud from his title created by a second lease and 
revent the second lessee from drilling upon the land, the court, due 
the misleading influence of the doctrine of Venture Oil Co. v. 
tts,24 and the theory that the prospective royalties constituted the 
e consideration for the lease moving from the lessee, held that the 
-ion was one for specific performance of an executory contract, and 
“used a decree for the lessee on the grounds of unfairness and lack of 
ituality of equitable remedy. ‘The courts in Illinois, Indiana and 
<lahoma have followed this holding.*® 

In Watford Oil & Gas Co. v. Shipman *¢ and Ulrey v. Keith,?? the Illi- 
is court held that a lessee under a lease containing a surrender clause 
uld not enjoin the breach of the lease by the lessor for two reasons. 
e of these reasons is that a court of equity will not enforce perform- 
ce of a contract, if there is a power in one of the parties to set the 
~cree aside. Here it is claimed that the power of surrender in the 
ssee is such a power. he other reason is that a contract will not be 
iforced in equity against one party if it cannot be enforced against the 


withheld or refused, but complain- 
ants’ vested freehold right is being 
wrongfully violated and impaired 


22 Guffey v. Smith (1914) 237 U. 
: 101, 35 S, Ct. 526, 59 L. Ed. 856; 
indlay v. Raydure (D. C. 1917) 


39 F. 928; Shaffer v. Marks (D. C. 
917) 241 F. 139; Brunson v. Car- 
tr Oil Co. (D, C. 1919) 259 F. 656. 
In Guffey v. Smith, supra, the 
surt said: ‘Rightly understood, 
nis is not a suit for specific per- 
srmance. Its purpose is not to en- 
sree an executory contract to give 
lease, or even to enforce an execu- 
ory promise in a lease already 
‘iven, but to protect a present vest- 
d leasehold, amounting to a free- 
old interest, from continuing an 
-reparable injury calculated to ac- 
omplish its practical destruction. 
“he complaint is not that perform- 
nce of some promised act is being 


in a way which calls for preventive 
relief. In this respect the case is 
not materially different from what 
it would be if the complainants were 
claiming under an absolute convey- 
ance rather than a lease.”’ 

28 (C, C. 1902) 112 F. 373, affirm- 


.ed (C. C. A. 1902) 121 F. 674. 


24 Venture Oil Co. v. Fretts (1893) 
152 Pa. 451, 25 A. 732. 

25 See cases cited in Section 200, 
footnote 21, supra. 

26 (1908) 233 Ill. 9, 84 N. E. 53, 
122 Am, St. Rep. 144. 

27.(1908) 237 Ill. 284, 86 N. E. 
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other. 


tuality of equitable remedy.?® 


There is a doctrine in equity to the effect that specific performance 
will not be enforced if the defendant has power to revoke the cont act 
and thus nullify the decree of the court.”® But this doctrine has no ap- 
plication where it is the plaintiff and not the defendant who has the 
power of revocation. Therefore it has no application where an oil and 


28 Advance Oil Co. v. Hunt (1917) 
66 Ind. App. 228, 116 N. EH. 340, is 
decided upon the same theory and in 
reliance upon the same authorities 
as the Illinois cases, supra. 

In Superior Oil & Gas Co. V. 
Mehlin (1910) 25 Okl. 809, 108 P. 
545, 188 Am. St. Rep. 942, the ac- 
tion was’ brought to enforce specific 
performance of a contract to execute 
an oil and gas lease. The plaintiff 
was denied relief on the ground that 
under the lease to be executed it was 
optional with the lessee whether he 
would drill or not drill, therefore 
no mutuality of remedy. It was also 
stated that the contract would not 
be enforced because it was unfair 
and unjust. 

In Kolachny v. Galbreath (1910) 
26 OKT 2) OM Po Oa woo lay ek, CAN. 
(N. S.) 451, a first lessee sought to 
enforce his lease against the lessor 
and a second lessee. The lease con- 
tained a surrender clause. On the 
authority of Federal Oil Co. v. West- 
erm’ Oil Co. (Cr; Ce 202s £i2) ae. 
ovo, amrmed (Co Cyan Lo02)e tT 
F. 674; Watford Oil & Gas Co. v. 
Shipman (1908) 2338 Ill. 9, 84 N. E. 
53, 122 Am. St. Rep. 144, and Rut- 
land Marble Co. v. Ripley (1870) 10 
Wall. 339, 19 L. Ed. 955, the plain- 
tiff was denied relief. 
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Here it is claimed that the lease cannot be enforced in equity 
against the lessor because it cannot be enforced against the lessee for | 
reason that the lessee may escape a decree of the court by surrender, In 
other words, there cannot be specific performance where there is no mu- 


= ~ cae f 


r 


In Hill Oil & Gas Co. v. White 
(1915) 53 Okl. 748, 157 P. 710, @ 
action was similar to that in t 
Kolachny Case, supra, and relief 
was denied upon the ground of la 
of mutuality of equitable rem 
and on the ground that the cont 
was unfair and unjust. The case 
Guffey v. Smith (1914) 237 U. 
101, 35 S. Ct. 526, 59 Ll. Ed. Sime 
was brought to the attention of the 
court; it was distinguished on 
ground that the Supreme Court was 
there enforcing an Illinois rule 0! 
property law. 

In Melton v, Cherokee Oil & ( 
Co. (191\7) 67 ORL 247, 170 P. Guy 
and Lima Oil & Gas Co. v. Pritcha rd 
(1923) 92) Ol. LL3) 2Asee ) 
the court continued to refuse relie ef 
to lessee plaintiffs on the groun nds 
that the contract was unfair and un 
just and because there was no mu- 
tuality of remedy. 

29 Fry, Specific Performance (6th 
Ed. 1920) § 94; Pomeroy, Specific 
Performance of Contracts (3d Hd. 
1926) § 289; Rutland Marble Co. 
vy. Ripley (1870) 10 Wall, 339, 19 
L. Ed. 955; Southern Express Co. 
v. Western North Carolina R. Co 
(1879) 99 U. 8. 191, 25 L. Ed.eaae 
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s lessee, who has a power of surrender, brings an action for enforce- 
t of the terms of the lease. The Illinois court cited three cases in 
pport of its holding that the lessee could not have negative specific 
rformance, namely, Rust v. Conrad,*® Rutland Marble Co. v. Rip- 
31 and Southern Exp. Co. v. Western North Carolina R. Co.* The 
st case has been overruled by legislative enactment.*? In the other 
70 specific performance was refused on the ground that the defendant 
d the power of revocation, not the plaintiff, as was true in the Illinois 
ses cited above.*4 | 

The leading authorities on equity state a general rule to the effect 
at a contract will not be specifically enforced against one party unless 
can be enforced against another.35 This is the so-called doctrine that 
yr specific performance there must be mutuality of equitable remedy. 
= is upon this principle, viewing an oil and gas lease as an executory 
ntract, that the courts in Illinois, Indiana and Oklahoma have chiefly 
lied, in refusing equitable relief to a plaintiff lessee as against a de- 
ndant lessor for actual or threatened breach by the latter of the terms 
f the lease. They apply the above rule literally, and say that perform- 
nce cannot be enforced against the lessor because it cannot be enforced 
gainst the lessee due to the presence of the surrender clause which 
‘ives the lessee the power to terminate the lease at any time.%6 


80 (1882) 47 Mich. 449, 11 N. W. 
165. 

31 (1870) 10 Wall. 339, 19 L. Ed. 
»55. 

32 (1879) 99 U. S. 191, 25 L. Ed. 
=19. 

33 Michigan Laws (1883) Act No. 
v3. 

34 See criticism of Watford Oil & 
Jas Co. v. Shipman in 3 Ill. Law 
Rev. p. 43. 

35 Pomeroy, Specific Performance 
>f Contracts (3d Ed. 1926) § 165; 
Fry, Specific Performance (6th Ed.) 
ch. 8. 

36In Watford Oil & Gas Co. V. 
Shipman (1908) 233 Ill. 9, 84 N. EB. 
538, 122 Am. St. Rep. 144, the court 
said: ‘The option of the appellant 


to terminate the lease at any time 
upon the payment of one dollar de- 
prives appellant of the right to spe- 
cific performance, directly or indi- 
rectly, until it has performed the 
contract or placed itself in such po- 
sition that it may be compelled to 
perform the contract on its, part.”’ 

In Melton v. Cherokee Oil & Gas 
Co. (1917) 67 Okl. 247, 170 P. 691, 
the court refused specific perform- 
ance because the plaintiff lessee 
‘had not performed the contract on 
its part, nor placed itself in a posi-- 
tion where it could be compelled to 
perform.” 

In Hill Oil & Gas Co. v. White 
(1916) 53 Okl. 748, 157 P. 710, the 
court said: ‘“‘A surrender clause in 
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scure in principle and in extent, artificial and difficult to understand a 
to remember.” 


follows: “Equity will not compel specific performance by a defendant | 
if, after performance, the common-law remedy of damages would be 
his sole security for the performance of the plaintiff’s side of the con- 
tract (and such common-law remedy would be inadequate).”*® 

If the rule as stated by Ames be applied to the cases where an oil and 
gas lessee brings an action for specific performance of a lease against a 
lessor defendant, a decree for the lessee plaintiff does not turn upon 
whether for a future breach by the lessee plaintiff the lessor defendant 
may have specific performance, but whether for such future breach the 
lessor has an adequate remedy in damages.4® ‘The lessor cannot have 
specific performance of the lessee’s covenants to test or develop the lanc 


by drilling wells for reasons stated in the previous section. His reme- 
dies are damages, an action for delay rental, or termination of the lease 
under a reserved power of forfeiture. Ordinarily damages for breach 


an oil and gas lease, which gives to 
the lessee an option to terminate 
such lease at any time, deprives the 
lessee of the right to specific per- 
formance, until it has performed the 
contract or placed itself in such a 
position that it might be compelled 
to perform the same on its part.’’ 
See 5 Pomeroy’s Equity Jurispru- 
dence (2d Ed, 1919) § 2196. 

37 Pomeroy, Specific Performance 
of Contracts (83d Ed. 1926) § 167 
Fry, Specific Performance (6th Ed. 
1920) §§ 464 to 476; Ames, Mutu- 
ality in Specific Performance (1903) 
3 Col. Law Rev. 1. 

38 Ames, Mutuality in Specific Per- 
formance (1993) 3 Col. Law Rey. 


1, 3 Ill. Law Rev. 601; 5 Pomeroy’s 
Equity Jurisprudence (2d Hd. 1919) 
§ 2191; Parsons, Contracts (6th 
Ed.) 409; lLangdell, Brief Survey 
of Equity Jurisdiction, 1 Hary. Law 
Rey, 361; Blanton v. Kentucky Dis- 
tilleries & Warehouse Co. (C. GC. 
ISO) abr) Ba SUS Bilal. 7 

39 Ames, Mutuality of Specific Per- 
formance (1903) 3 Col. Law Rey, 
1. For the last clause see 3 Ill. Law 
Rev. 612, and 1 Ill. Law Rev. 548) 

40 For application of the rule as 
stated by Ames to the class of cases 
under discussion, see criticism of 
Ulrey v. Keith (1908) 237 Ill. 284, 
86 N. H. 696, supra, 3 Ill. Law Reve 
608, by Henry Schofield. 
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the lessee’s covenants to drill wells for testing and developing the 
d are so uncertain that they are often held inadequate, and this very 
adequacy made grounds of equity jurisdiction to enforce forfeiture 
7 way of cancellation of the lease.4! If the lease contains a drill or pay 
use, the lessor has an adequate remedy at law in his action for delay 
ntal for failure to drill test wells, but he must rely on damages or for- 
-iture for failure to drill additional or offset wells. ‘The presence of 
we surrender clause really takes nothing away from the lessor by way 
= remedy for breach of the lessee’s covenants that he did not have with- 
t it. It is true its very purpose is to enable the lessee to escape all 
rformance if he so desires. But the lessor is not without a similar 
amedy. Practically all oil and gas leases contain a forfeiture clause 
y virtue of which the lessor, for breach of the lessee’s covenants to 
~st and develop the land, may terminate the lease by a declaration of 
rfeiture, and courts of equity ordinarily enforce such forfeitures by 
cellation of the lease, because it is inequitable not to do so. If there- 
ore a court decrees that a lessor shall not execute a second lease, and 
ereafter the lessee fails and refuses to test and develop the land, the 
=ssor may terminate the lease. This may not fit into any of the rules or 
=s exceptions as stated by the courts and learned authorities, but if the 
»rinciple is that specific performance will not be enforced against the 
=ssor unless the court is assured that the lessor has some remedy against 
the lessee for future breaches, the principle is completely served by the 
‘act that the lessor may terminate the lease for future breaches and 
aave just what he wanted in the first place. 


§ 201. Injunction 


The rights of both lessor and lessee arising out of an oil and gas lease 
ay be enforced or protected by injunction, subject, of course, to the 
rules governing injunctions in respect to property interests.4” Equitable 


41See Section 138. Professor 42 Duffield v. Hue (1890) 136 Pa. 
Schofield in his criticism of Ulrey v. 602, 20 A. 526; Hamilton v. Foster 
Keith (1908) 237 Ill. 284, 86 N. EB. (1922) 272 Pa. 95, 116 A. 50; 
696, supra, in 3 Ill, Law Rev. 608, Bubb vy. Parker & Edwards Oil Co. 
expresses the opinion that the lessor (1916) 252 Pa. 26, 97 A. 114; Bur- 
has an adequate remedy in damages. gan V. South Penn Oil Co. (1914) 
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relief by way of injunction to protect the interests of landowners and 
lessees has been discussed to some extent in a previous section.# [py 
those jurisdictions where a lessee may not bring ejectment,** he must re- 
sort to injunction to protect his interests created by the lease. But i 
some jurisdictions, as was’shown in the previous section, the courts 
consider that an injunction by the lessee is an action of negative specific 
performance of an executory contract and should be refused, among 


other grounds, because there is no mutuality of equitable remedy.® 


243 Pa. 128, 89 A. 823; Owens Vv. 
American Natural Gas Co. (1911) 
232 Pa. 522, 81 A. 547; Pittsburgh 
& West Virginia Gas Co. v. Rich- 
ardson (1919) 84 W. Va. 413, 100 
S. BE. 220, 9 A. L. R. 86; Columbia 
Gas & Electric Co. v. Moore (1917) 
81 W. Va. 164, 93S. H. 1051; Castle 
Brook Carbon Black Co. v. Ferrell 
(1915) 76 W. Va. 300, 85 S. H. 544; 
Campbell v. Smith (1913) 180 Ind. 
159, 101 N. E. 89; Indianapolis 
Natural Gas Co. v. Kibbey (1893) 
135 Ind. 357, 35 N. BH. 392; Rich- 
mond Natural Gas Co. v. Davenport 
(1905) 37 Ind. App. 25, 76 N. H. 
525; Hollister v. Vandergriff 
(1892) 30° Ohio Cir, Ct. R. 759; 12 
OhiorCirs Ci Re GNe Ss) psig Work 
v. Warren Oil & Gas Co. (1921) 191 
Ky. 157, 229 S. W. 114; Niles vy. 
Meade (1920) 189 Ky. 243, 224 S. 
W. 854; Minnehoma Oil Co. v. Flor- 
ence (1923) 92 OKI 17, 217 BP. 443 
Tyler v. Wilhite (1923) 97 Ok1. 
159, 222 P. 997%; Cahill vy. Pine 
Creek Oil Co. (1913) 40 OkI. 176, 
136 P. 1100; Rennie v. Red Star 


_Co. v. Guaranty Oil Co. (1919) 145 


Oil Co. (1920) 78 Okl. 208, 190 P, 
391; Prowant v. Sealy (1919) 77 
Okl. 244, 187 P. 235; Elston v. At- 
las Oil Co. (1920) 147 La. 1048, 
86 So. 490; Higgins Oil & Fuel 


laa, 233, 82 So. 206, 5 A. i. Rie 
O’Neil v. Sun Co. (1909) 58 Tex. Civ. — 
App. 167, 123 S. W. 172; Hmdetm 
Johnson (Tex. Civ. App. 1919) 214 
S. W. 575; Simms vy. Reisner (Tex. 
Civ. App. 1911) 134 S. W. 278; Fast 
v. Whitney (1920) 26 Wyo. 433, 187 _ 
P. 192; Guerin v. Sunburst Oil & 
Gas Co. (1923) 68 Mont. 365, 218 
P. 949; Guffey v. Smith (1914) 237 
U. S. 101, 35 S. Ct. 526, 59 Loe 
856; Lindlay v. Raydure (1917) 
239 F. 928; Wright v. Gillespie (C. 
C. A. 1919) 261 F. 46, 171 C. Cas 
642; Shaffer v. Marks (D. C. 1917) 
WAT HE loos 

43 See Sections 12, 13, 14 and 18. 

44 See cases cited in Section 198, 
footnotes, 2, 3 and 4 of this Chapter. 

45 See cases cited in Section 200, 
footnote 21, of this Chapter. 
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- 202. Partition of legal interests in oil and gas or oil and gas lands 


It will be recalled that interests which one may have in oil and gas 
hich partake of the character of real property are of three sorts, viz., 
he interest of a landowner of oil and gas lands, the interest of one who 
yas a separate estate in fee in the oil and gas under a particular tract of 
and, and the interest of an oil and gas lessee. When any of such inter- 
sts are held in cotenancy, the question may be raised as to whether such 
interests may be partitioned. Partition may be voluntary or compulsory, 
d compulsory partition may be in kind or by sale. Under the general 
rinciple that all legal interests held in common are subject to partition 
y judicial proceedings, the law must provide some method of parti- 
ioning legal interests in oil and gas. Partition of such interests by 
judicial proceedings are usually questioned on two grounds: First, that 
a division in kind will result in prejudicing the interest of one of the 
parties; and, second, that the interest of an oil and gas lessee is not an 
interest in land subject to partition. 


§ 203. Partition in kind 


It is a well-established general rule that known mineral lands cannot 
be partitioned in kind, that is, by division of the lands by lines drawn on 
the surface. The reason given is that the minerals may be so unevenly 
distributed beneath the surface that any division on the surface is bound 
to result in unfair division.46 This reasoning is even more weighty when 
applied to partition in kind of oil and gas lands, or legal interests in oil 
and gas. Rock formations are such that it can never be told with cer- 
tainty, in the advance of actual drilling, what portions of a particular 
tract may prove barren and what productive. On these grounds the 
courts have steadily refused to grant partition in kind of legal interests 
in oil and gas.47 Although they have held in a number of cases that par- 


46 Lindley on Mines (3d Ed. 1914) 135; 15 Ann, Cas. 778; 1 Thorn- 
§ 792; Right to Partition Mineral ton, Law of Oil and Gas (3d Ed. 
or Oil or Gas Lands, L. R. A. 1916D, 1918) § 314. 
1154; Partition of Mining Interests 47 Hall v. Vernon (1899) 47 W. 
and Mining Rights, Ann. Cas. 1917D, Va. 295, 34 S. BE. 764, 49 L. R. A. 
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tition may be had by sale and division of the proceeds 48 and there is 
apparently no reason why such interests may not be partitioned in kind 
by the voluntary agreement of the cotenants.*® 


§ 204. Estates or interests which may be partitioned 


Where persons are cotenants of a separate interest in fee of the oil 
and gas under a tract of land, although one tenant cannot force a judi- 
cial partition in kind, he may have partition by sale and division of the 
proceeds.5® So likewise there may be a partition by sale of known oil 
and gas lands by the co-owners of the land.54_ Where, however, the co- 
tenants are merely lessees of the land for oil and gas purposes, their 
right to partition by sale is questioned. In a Kansas case 5? where an 
action was brought for partitioning the interest created by an oil and 
gas lease, it was held that since in that state the ordinary oil and gas 


464, 81 Am. St. Rep. 791; Preston 
v. White (1905) 57 W. Va. 284, 50 
S. E. 236; Cecil v. Clark (1900) 47 
W. Va. 4025 35 Stebe Lisa Ame St: 
Rep. 802; Gulf Refining Co. v. 
Hayne (1915) 138 La. 555, 70 So. 
HiQi9ee elias eve wAt et OniGiD an alelkaijm Amma 
Cas. 1917D, 130; Dangerfield v. 
Caldwell (19107) Lb he bb45 Sl (Ce 
C. A. 400; Robertson Consolidated 
Land Co. v. Paull (1907) 63 W. Va. 
249, 59 S. HE. 1085, 15 Ann. Cas. 775. 

48 Hall v. Vernon (1899) 47 W. 
Va. 295; 34S. B. 764, 49 ly R. A. 
464, 81 Am. St. Rep. 791; Preston 
v. White (1905) 57 W. Va. 284, 50 
S. EH, 236; Dangerfield v. Caldwell 
(290%), Lol Re 55.458 CrCl Ay 400. 

But in Ball vy. Clark (1912) 150 
Ky. 383, 150 S. W. 359, it was held 
that the owner of an undivided in- 
terest in minerals, gases, etc., under- 
lying a particular tract of land, 
could not force a partition by a 
sale of the minerals under the land 
against infants who owned the re- 
maining undivided interest in the 
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minerals, and also an undivided 
half interest in the land, on the 
ground that the minerals were in- 
divisible. 

49 Stevenson v. Yoho (1907) 63 
W. Va. 144, 59 S. EH. 954. 

50In Hall v. Vernon (1899) 47 
W. Va. 295, 34 S. B. 764, 49 Lee 
A, 464, 81 Am. St. Rep. 791, and 
Preston v. White (1905) 57 W. Va. 
284, 50 S. HE. 236, where partition 
by sale and division of the proceeds 
was allowed, the interest was of this 
sort. J 

51 Although no case seems to di- 
rectly so hold, this is the inference — 
to be gathered from the following 
cases: Gulf Refining Co. v. Hayne 
(1915) 138 La. 555, 70 So. 509, Ee 
R. A, 1916D, 1147, Ann. Cas. 19278 
130, and Dangerfield vy. Caldwell 
(1907) 151 F. 554, 81 CL CoA AZUe 
where partition in kind of oil and 
gas lands was refused. 

52 Beardsley v. Kansas Natural 
Gas Co. (1908) 78 Kan. 571, 96 Ps 
859. 
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ase did not create any estate in land, or in the oil and gas, the interest 
the lessee was viewed as personal property and could not be partitioned 
der the Kansas statute which provides only for partition of realty. 
Watford Oil & Gas Co. v. Shipman 58 the Illinois court refused par- 
tion to a lessee for oil and gas purposes on the ground that the oil and 
s lease was “not a conveyance of the interest of one cotenant in the 
mmon property or any part thereof.” And in Zeigler v. Brenneman *4 
1e same court held that the lessees of different cotenants of oil and gas 
ands could not bring partition of their interests,®> but that the cotenant 
2ssor might bring partition in kind, and that the lease of each lessee 
vould attach to that portion of the surface set apart to his respective 
sssee. This is clearly contrary to the principle that known oil and gas 
ands cannot be partitioned in kind.** It is likewise squarely contrary to 
e holding in Gulf Refining Co. v. Hayne.5? Unfortunately there have 
een no decisions upon an oil and gas lessee’s right to maintain partition 


63 (1908) 233 Ill. 9, 84 N. B. 53, 
22 Am. St. Rep. 144. The court 
-ere said: ‘‘Appellant had no right 
a compulsory partition either of 
he oil and gas, considered separate- 
from the land, or of the land it- 
elf. The lease upon which it pred- 
cates its rights is not a conveyance 
»f the interest of one cotenant in the 
‘ommon property or any part there- 
»f. A lease of land to enter and 
srospect for oil and gas is a grant 
»f a privilege to enter and pros- 
rect, but does not give any title to 
the oil and gas until such products 
are found. In the eye of the law 
vil and natural gas are treated as 
minerals, but they possess certain 
Jeculiar attributes not common to 
5Sther minerals which have a fixed 
and permanent situs. Owing to 
-heir liability to escape, these min- 
srals are not capable of distinct 
Iwnership in place. Oil and gas 
while in the earth, unlike solid min- 
srals, cannot be the subject of a dis- 


tinct ownership from the soil. A 
grant to the oil and gas passes noth- 
ing which can be the subject of an 
ejectment or other real action.” 

Despite this holding, the Illinois 
court holds that the interest created 
by an oil and gas lease is a freehold, 
Bruner v. Hicks (1907) 230 Ill. 
536, 82 N. EB. 888, 120 Am. St. Rep. 
332, and is a corporeal, real prop- 
erty interest for the purposes of tax- 
ation, Transcontinental Oil Co. v. 
Emmerson (1921) 298 Ill. 394, 131 
NG By. 645, 16 Al lo. HR. 50%. 

54 (1908) 237 Ill. 15, 86 N. HE. 
597. 

55 The court relied on Watford Oil 
& Gas Co. v. Shipman (1908) 233 
Ill. 9, 84 N. E. 53, 122 Am. St. Rep. 
144. 

56 See authorities cited in Section 
203, footnote 47, supra. 

57 (1915) 138 La. 555, 70 So. 509, 
i. RB. As. 1946D; 1147,, Ann. Cas. 
1917D, 130. 
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in jurisdictions where the legal interest created by an oil and gas ‘a 
is viewed as a possessory interest in land sufficient to maintain ejectmen 


or other real action. 
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CHAPTER 19 
TERMINATION OF OIL AND GAS LEASES 


Methods of termination. 

Termination of lease by surrender under “surrender clause.” 
Express surrender. 

Surrender by operation of law. 

Effect of surrender. 

210. Removal of casing and machinery upon termination of lease. 


§ 205. Methods of termination 


Oil and gas leases may be terminated by expiration of the definite 
;1 by failure to continue production in paying quantities after the 
-finite term has expired ;? by failure to drill test wells or make money 
yments extending the time for drilling where the “unless” drilling 
use is used; by a declaration of forfeiture for breach of express or 
wplied conditions to test and develop the land, protect it from drainage 
ad market the product; by abandonment;5 and by surrender.® 
hese various methods of termination of leases, with the possible ex- 
=ption of surrender, have been fully discussed in previous chapters. It 
emains, therefore, to give some consideration to the termination of 
ases by surrender, and the effects of termination upon the legal inter- 
sts of the parties in improvements made upon the land during the pe- 
od of the lease for the purposes of producing oil or gas. 


206. Termination of lease by surrender under “surrender clause” 


Many oil and gas leases contain a clause, usually spoken of as the 
surrender clause,” whereby the lessee is given the power to surrender 
ne lease at any time. The exercise of this power is generally conditioned 
pon the payment of a sum of money, usually nominal,’ or the payment 


1See Section 85. 5 See Sections 162 to 168. 
2See Section 86. 6 See Sections 105 and 106. 
8 See Section 161. % Hooks v. Forst (1895) 165 Pa. 


‘4See Sections 128, 140, and 149. 238, 30 A. 846; Dill v. Fraze (1907) 
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of accrued rentals. ‘The original purpose of such a clause, as hereto- 
fore explained, was to enable the lessee to escape the duty of paying 


i 


rentals for delay in drilling to the end of the definite term, after the land 
had been shown to be unprofitable for oil and gas purposes by drilling 
conducted on surrounding lands.2 The lease may provide that surren- 
der can only be made after the expiration of a certain period of time, 
and upon the giving of notice to the lessor! A surrender of a lease by 
virtue of the surrender clause is for the benefit of the lessee or his as- 
signs, and cannot be exercised by the lessor or his grantees to terminate 
the lease.” ; 

Where a lease expressly provides for the manner in which the re- 
served power of surrender must be exercised by the lessee, the surrendet 
cannot be made in any other manner without the consent of the lessor.¥ 
In absence of express stipulation in the lease as to the mode of surren- 


169 Ind. 53, 79 N. HB. 971; Ward 8 Brown v. Wilson (1916) 58 Okl 
v. Tripple State Natural Gas & Oil 392, 160 P. 94, L. R. A. 1917B, 
Co. (1909) 131 Ky. 711, 115 S. W. 1184; Burress v. Diem (1909)3m 
819; Gypsy Oil Co. v. Rambo (1920) Okl. 776, 101 P. 1116; Northwest- 
78 Okl. 140, 189 P. 193; Northwest- ern Oil & Gas Co. v. Branine (1918) 
ern Oil & Gas Co. v. Branine (1918) 71 Okl. 107, 175 P. 533, 3 A. L. R 
71 Okl. 107, 175 P. 538, $.A. L. R. 344; Healdton Oil & Gas Comm 
344; Pucini v. Bumgarner (1918) Smith (1921) 80 Okl. 242, 195 PY 
(al OWL WOH, Wy 1, MSS IRIN yey WAR. 

Doneghey (1918) 71 Okl. 204, 177 9 See Section 105. 
Pe c6, 3 Ay ln Ry sb2,) snastern Oil 10 Ward v. Tripple State Natural 
Co. v. Beatty (1918) 71 Okl. 275, Gas & Oil Co. (1909) 131 Ky. 711, 
177 P. 104; Maud Oil & Gas Co. v. 115 S. W. 819. 
Bodkin (919) 75 (OkIS 6, As0N Pe: 11 Hastern Oil Co. v. Beatty 
959; McEntire v. Thomason (Tex. (1918) 71 Okl. 275, 177 P. 104. 
Civ. App. 1919) 200 "S) Wi. 563); 12 Roberts v. Bettman (1898) 45 
Corsicana Petroleum Co. v. Owens W. Va. 143, 30 S. E. 95; Lamar v 
(1920) 110 Tex. 568, 222 S. W. Farmer (1915) 59 Ind. App. 501, 
154; Hinerman v. Baldwin (1923) 109 N. HE. 791; Cohn vy. Clark 
67 Mont. 417, 215 P. 1103; Title (1915) 48 Okl, 500, 150 P. 467, L. 
Insurance & Trust Co. v. Amalga- R. A. 1916B, 686; McKee v. Grimm 
mated Oil Co. (1923) 63 Cal. App. (1916) 57 Okl. 680, 157 P. 308; 
29, 218 P. 71; Shaffer v. Marks McKee v. Grimm (1925) 111 Okl 
(D. C. 1917) 241 F. 189, affirmed 24, 238 P. 835. ; 
Aggers v. Shaffer (1919) 256 F., 13 Ardizzonne y. Archer (1916) 71 
648, 168 C. C. A. 42. See Section Okl. 289, 160 P. 446. 
72 for validity of lease as affected ) 
by the surrender clause. 
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ary.1 


In Title Insurance & Trust Co. 
‘Amalgamated Oil Co. (1923) 63 
. App. 29, 218 P. 71, it was held 
t by depositing a written notice, 
uitclaim deed to the demised 
-mises, and the sum of ten dollars 
legal tender in the lessor’s mail 
<, the lessee had effected a sur- 
ader of an oil and gas lease where- 
he had the power of surrender 
n the payment of ten dollars. 

n Osburn v. Finkelstein (1920) 
Ind. 90, 126 N. BE, 11, where an 
trument of release executed by 
3 lessee used the expression “‘sur- 
iders, cancels, annuls and releas- 
” without using the word ‘“‘quit- 
.im,’’ it was held valid as against 
3 objection that it did not contain 
sranting clause. 

In Marks v. Rushville Gas & Oil 
12 (1908) 11 Ohio Cir. Ct. R. (N. 
me 837, 30 Ohio Cir. Ct. R, 798, 
_indorsement on the lease of sur- 
mder was held valid, regardless of 
ether such indorsement was enti- 
ad to record, and despite the stat- 
‘es of the state require that any 
terest in land must be granted by 
a instrument duly executed, ac- 
towledged and attested by wit- 
asses. 

15 Though an oil and gas lease 
~ovided for surrender, the lessor 
ay refuse to accept a surrender, 
here the lessee denied liability on 
covenant broken, and the surren- 
ar declared acceptance should be a 
aiver. Hefner v. Light, Fuel & 
ower Co. (1915) 77 W. Va. 217, 
7S. B. 206. 
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-, any operative act which gives clear expression of an intention on the 
of the lessee to surrender the premises to the lessor seems to be 
ficient.14 Acceptance of a deed of surrender by the lessor is unnec- 
Writing is unnecessary,’® except when required by the 
se 17 or some provision of the statute,!* or the lease is recorded.!® 


16 Hooks v. Forst (1895) 165 Pa. 
238, 30 A. 846; Cochran v. Shen- 
ango Natural Gas Co., 23 Pittsb. 
Leg. J. (O. S.) 82; Ward v. Trip- 
ple State Natural Gas & Oil Co. 
CLSOSj}KLSL By Wil, PLS Ss. We $19. 

In the case last cited the court 
said: ‘“‘The lease was not put to 
record. Therefore a paper duly 
signed and acknowledged surrender- 
ing it was not necessary. If the 
lease had been recorded, it could 
only be annulled or surrendered by 
an entry duly made and acknowl- 
edged on the margin of the record 
book, on the page on which it was 
recorded, or by an instrument of 
writing signed and acknowledged 
by the lessee, and that could be put 
on the record. But no particular 
form of words is necessary to sur- 
render a verbal lease or one not put 
to record. Any notice, verbal or 
written, will be sufficient that gives 
to the other party definite informa- 
tion or notice that the lease has 
been surrendered, but the original 
lease should be either destroyed or 
delivered to the lessor. If only ver- 
bal notice is given, and the lessee 
retains the written lease, it might 
result in misunderstanding or dis- 
pute as to the time of the surrender 
or in fact whether a surrender was 
made.” 

17 An oil and gas lease provided 
for a penalty of $1 per acre for not 
drilling wells, and that the lease 


—————————— 


es 


18,19 See notes 18, 19 on following 
page 
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§ 207. 


An oil and. gas lease, in absence of an express power in the lessee to 
surrender, may be terminated by release or quitclaim agreed upon be 


tween the parties. 


§ 208. 


An oil and gas lease will be considered as surrendered by operation of 
law where the acts of the parties are inconsistent with the continued ex- 
Thus the acceptance of a new and valid lease by 
the lessee during the existence of the first lease, where the parties in: 
tended the new lease to take effect at once, operates as a surrender of 
Abandonment of the premises by the lessee and re- 
sumption of possession by the lessor may amount to a surrender by op- 
eration of law.?4_ Whether or not there has been a surrender by opera- 


istence of the lease. 


the first lease.” 


could be surrendered by writing aft- 
er unsuccessful test. A dry well was 
drilled, and the property abandoned. 
Held, that the lessee’s failure to 
give written notice of the termina- 
tion of the lease will not render it 
liable for the penalty, as that is only 
imposed for not drilling the well 
within the prescribed period. May 
v. Hazelwood Oil Co. (1893) 152 
Pa. 518, 25 A. 564. 

18 In Heller v. Dailey (1902) 28 
Inids “Apps 5ibib; 60) Ne Ee Ae it as 
held that under the Indiana statutes 
an oil and gas lease is incapable of 
surrender by parol. 

19 Where the lease is recorded it 
is generally held that the surrender 
must be made by an entry duly made 
and acknowledged on the margin of 
the record, or by an instrument 
properly executed and acknowledged 
and filed for record. See Ward vy. 
Tripple State Natural Gas & Oil Co. 
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Express surrender 


Surrender by operation of law 


‘dered by filing a release with the 


(2909) L3d Keys VI LL SiewWe 819. : 

In Farlow v. Frankson (1922) 14m 
Kan. 197, 203 P. 299, it was held 
that a lease was not validly surren- 


register of deeds, when the lessor 
had no notice or knowledge thereo i 

20 Papoose Oil Co. v. Swindler 
(1923) 95 Okl. 264, 221 P. 506, am 

The taking of a new oil and gas 
lease by one of two prior lessees 
granting to him, without reservation 
or limitation, the exclusive right to 
enter and bore for oil and gas, W as 
equivalent to a surrender and aban- 
donment of all his rights and i in- 
terest under the former lease. Gar- 
rett v. South Penn Oil Co. (1909) 
66 W. Va. 587, 66 S. B. 741. q 

21 Barnhart v. Lockwood (1892) 
Lb 2 Pa. eSi2, zo) AG Rie q 

A lease was for five years, and as 
long as oil and gas should be found 
in paying quantities, or the rental 
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n of law is a question of intent to be determined from the facts and 
rcumstances of the particular case.?* 


-§ 209. Effect of surrender 


The general effect of surrender of an oil and gas lease is to terminate 
Ne existing legal relations of the lessor and lessee created by the lease.** 
Vhere, however, the surrender is effected by virtue of a “surrender 
lause” in the lease, the lessee is not relieved from the duty of paying 
elay rental accrued at the date of the surrender,** or the performance 


aid. After development of one 
aying gas well, and fruitless efforts 
find oil, gas from the well was 
sed until after the five-year period, 
vhen the well was disconnected as 
n exhausted well. More than three 
‘ears after the last effort to find 
ore gas or oil, the lessor executed 
. new lease to-a stranger. Held, 
hat a surrender of the lease had 
»een effected. Sult v. A. Hochstet- 
er Oil Co. (1908) 63 W. Va. 317, 
me S. BD. 307. 

22 Andrews v. Andrews (1917) 
B56 Pa. 24, 100 A. 521; Sult v. A. 
SJochstetter Oil Co. (1908) 63 W. 
pale, OL S. HH. 30%. 

23 McKee v. Grimm (1925) 111 
kl. 24, 238 P. 835. 

24 Bettman v. Shadle (1899) 22 
End. App. 542, 53 N. E. 662; Ed- 
monds v, Mounsey (1896) 15 Ind. 
‘App. 399, 44 N. E. 196; Meek v. 
Preston (1869) 3 Ky. Op. 205; Mc- 
Kee v. Grimm (1925) 111 Okl. 24, 
238 P. 835; Cohn v. Clark (1915) 
|48 Okl. 500, 150 P. 467, L, R. A. 
11916B, 686; Dickey v. Coffeyville 
Vitrified Brick & Tile Co. (1912) 
87 Kan. 576, 125 P. 74; Hefner v. 
Light, Fuel & Power Co. (1915) 77 
W. Va. 217, 87 S. E. 206; Roberts 


f other obligations incurred at that time.*® 


v. Bettman (1898) 45 W. Va. 143, 
80 S. E. 95; Lamar v. Farmer 
(1915) 59 Ind. App. 501, 109 N. E. 
791; Amsdell v. Cherry Gas & Oil 
Co. (Sup. 1918) 145 N. Y. S. 826; 
Douthett v. Gibson (1889) 11 Pa. 
Super. Ct. 543. 

Under an oil lease requiring com- 
mencement of one well within 6 
months, and which provided lessee 
might terminate the lease by deliv- 
ering to lessors a quitclaim deed, or 
that it might be terminated at les- 
sors’ option by notice after a fail- 
ure of lessee for 30 days to perform 
any of the covenants, and an exten- 
sion agreement requiring lessee to 
pay a monthly rental in lieu of com- 
mencing operations, as provided, 
where lessee, after failure to make 
certain rental payments, terminated 
the lease by delivering a quitclaim 
deed to the lessors, lessors are not 
entitled to recover the rental charg- 
es for the unpaid months preceding 
termination of the lease. Pellissier 
v. Pan-American Petroleum Co. 
(1923) 62 Cal, App. 543, Be es 
570. 

25 Hefner v. Light, Fuel & Power 
Co. (1915) 77 W. Va. 217, 87S. E. 
206. 


644 


26 Shellar v. Shivers (1895) 171 
Pa. 569, 33 A. 95; Robinson v. Har- 
rison (1912) 287 Pa, 613, 8b <A. 
879; Perry v. Acme Oil Co. (1909) 
44 Ind. App. 207, 88 N. BH. 859; 
Roberts v, Bettman (1898) 45 W. 
Va. 143, 30 S. BH. 95; Gartland v. 
Hickman (1904) 56 W. Va. 75, 49 
S. H. 14, 67 L. R. A. 694; Collins 
v. Mt. Pleasant Oil & Gas Co. (1911) 
85 Kan. 4838, 118 P. 54; Siler v. 
Globe Window Glass Co. (1900) 21 
Ohio Cir, Ct. R. 284, 11 Ohio Cir. 
Dec. 784; Tyler v. Wilhite (1923) 
97 Okl. 159, 222 P. 997; South- 
western Oil & Gas Co. v. Kimball Oil 
& Development Co. (Tex. Ciy. App. 
1920) 224 8. W. 1111. 

27 See cases cited in footnote 26. 

28 Shellar v. Shivers (1895) 171 
Pan D6 Oso Aung. 

29 Ohio Oil Co. v. Griest (1902) 
30 Ind. App. 84, 65 N. E. 534; Per- 
ry v. Acme Oil Co. (1909) 44 Ind. 
App. 207, 88 N. HE. 859; Michaels 
v. Pontius (1922) 83 Ind. App. 66, 
137 N. EH. 579; Collins v. Mt. Pleas- 
ant Oil & Gas Co. (1911) 85 Kan. 
483, 118 P. 54; Standard Oil Co. of 
Louisiana v. Barlow (1917) 141 La. 
52, 74 So. 627; Rennie v. Red Star 
Oil Co. (1920) 78 Okl. 208, 190 P. 
391; Sanders v. Davis (1920) 79 
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Okl, 253, 192 P. 694; Tyler v. Wil- 
hite (1923) 97 Okl. 159, 2220ae 
997; Sattler v. Opperman (1900) 
30 Pittsb. Leg. J. (N. S.) 205; Shel- 
lar v. Shivers (1895) 171 Pa. 569, 
83 A. 95; In re Midland Oil Co. 
(COC, Al n924) 32d) Ls 

Lessee under oil lease drilling an 
unprofitable well may abandon the 
land, and within a reasonable time 
thereafter may exercise right given 
by lease to remove all machinery, 
etc., at any time by removing pipe 
left in the ground, and eight months 
after abandonment was a reasonable 
time within which to remove it. 
Standard Oil Co. of Louisiana v. Bar- 
low (1917) 141 La. 52, 74 So. 627% 

Where an oil lease provides that 
it is to continue for a term of three 
years, unless oil or gas is found in 
paying quantities before their ex- 
piration, and in that event as long 
as the productiveness of the well 
lasts, the words ‘“‘at any time,” in 
one of its clauses, giving the lessee 
“the right * * * to remove any 
or all machinery,’”’ refer to that part 
of the terms which is dependent up- — 
on oil or gas being found in paying 
quantities. Shellar v. Shivers 
(1895) 171 Pa. 569, 38 A. 95. 
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in exceptions. Thus where a lease gave the lessee the right to remove 
achinery and fixtures, but provided that, if he abandoned the lease 
hile there was a well furnishing sufficient gas for the lessor’s dwelling 
use on the premises, such well should be left in condition to be used 
ry the lessor, the lessee could not remove gas piping, thereby cutting off 
1e supply of gas to the lessor’s residence.8® Leases sometimes express- 
7 provide against the removal of casing.24_ A lessee may be prevented 


380 Ohio Oil Co, v. Griest (1902) 
0 Ind. App. 84, 65 N. E. 534. 

31 Johnson v. Hinkel (1915) 29 
ral. App. 78, 154 P. 487. 


| Bal; 


$2 Southwestern Oil & Gas Co. v. 
Simball Oil & Development Co. 
Tex. Civ. App. 1920) 224 S. W. 
Powers v. Bridgeport Oil Co. 
(1909) 238 Ill. 397, 87 N. H. 381. 


m removing casing upon the termination of the lease by judicial de- 
ee, where it would be inequitable to do so.8* If a lessor prevents the 
oval of machinery or fixtures, the lessee may bring his action to re- 
ver the property *8 or restrain the lessor’s interference by injunction.™ 


33 Sattler v. Opperman (1900) 30 
Pittsb. Leg. J. (N. 8S.) 205; Tyler 
v. Wilhite (1923) 97 Okl. 159, 222 
P. 997; Perry v. Acme Oil Co. 
(1909) 44 Ind. App. 207, 88 N. E. 
859. 

84 Rennie v. Red Star Oil Co. 
(1920) 78 Okl, 208, 190 P. 391; 
Tyler v. Wilhite (1923) 97 Okl. 159, 
222 P. 997. 
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CHAPTER 20 
TAXATION OF LEGAL INTERESTS IN OIL AND GAS 
§ 211. Taxation of oil and gas as real property apart from the land, 
212. Taxation of the mineral value of land against the owner. 
218. License or production taxes. 
214. Taxes on income derived from the operation of oil and gas lands, 
215. Taxation of lessee’s interest in oil and gas by including the value o: ': 


leases in fixing the taxable value of capital stock. 


§ 211. Taxation of oil and gas as real property apart from the land 


It is an apparently well settled rule that, where by some proper opera- 
tive act an estate in fee in the oil or gas under a particular tract of land 
has been created in one who is not the owner of the surface of such land, 
such separate interest is taxable as real property.1 As a corollary to 
this rule it is likewise settled that, if one has an interest in oil and gas 
under a particular tract of land less than an estate in fee therein, such — 
interest is not taxable as real property apart from the surface,” in ab- 


1 St. Mary’s Gas Co. v. Elk County 
(CUES99)) ey gd Pas Abiceerdomeae cowl: 
Ridgway Light & Heat Co. v. Elk 
County (1899) 191 Pa. 465, 43° A. 
823; Rockwell v. Warren County 
(1910) 228 Pa. 430, 77 A. 665, 139 
Am. St. Rep. 1006; Moore’s Appeal 
(895) 4 Bal Dist. RE 703s Jones vy. 
Wood Cls9)\5) GO, Ce Diosisno7O: C: 
C. 560; State v. Low (1899) 46 W. 
Va, 451, 33 S. E. 271; Wolfe Coun- 
ty v. Beckett (1907) 127 Ky. 252, 
TOS Sys NYG Cs, ali ie IR, Ne (NE Sh) 
688; People ex rel. Carrell v. Bell 
GUI08) 2st We sisi2) SiG ING By. bos. 
UM) Ie inte Na (ON, Si) 8G, allay. /Niavat, 
Cas. 511; Mound City Brick & Gas 
Co. v. Goodspeed Gas & Oil Co. 
CLO WO) 83 Wan. 316, 209 Pe 002 
Texas Co. v. Daugherty (1915) 107 
Aes APA ANTS IS AN allée ily, 18%. AN. 


1917F, 989; Stephens County y. 
Mid-Kansas Oil & Gas Co. (1923) 
113 Tex. 160, 254 S. W. 290, 29 Am 
iby IR, HAGE. 

2 Rockwell v. Warren County 
(1910) 228 Pa. 430, 77 A. 665, 139) 
Am. St. Rep. 1006; Moore’s Appeal 
(1895) 4 Pa. Dist. R. 703; Statetw 
South Penn Oil Co. (1896) 42 W. 
Va. 80, 24 S. EB. 688: Garter v. ive 
ler County Court (1898) 45 W. Va. 
806, 32 S. H. 216, 43 L, R. A. Tate 
Peterson v. Hall (1905) 57 W. Va. 
535, 50 S. HB. 603; Jones v. Wood 
(1895) 6 ©. CG. D. 538, 9:0) Cara 
560; Kansas Natural Gas Co. Vs 
Board of Com’rs of Neosho County 
(1907) 75 Kan. 835, 89 P. 750smmm 
Mound City Brick & Gas Co. v. Good- 
speed Gas & Oil Co. (1910) 83 Kan. 
Sib, L09) ee 1002; Barnes v. Bee ~ 
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cas under the land. 
'¢. C. 1905) 138 F. 476, affirmed in 
(1906) 147 F. 727, 79 C. C. TRS 2s 
n re Indian Territory luminating 
Jil Co. (1914) 48 Okl. 307, 142. P. 
997. 

3 Graciosa Oil Co. v. Santa Bar- 
yara County (1909) 155 Cal. 144, 
59 P. 483, 20 L. R. A. (N. 8.) Dace: 
reene County v. Smith (1921) 148 
Ark. 33, 228 S. W. 738; In re Ha- 
elwood Oil Co. (1920) 195 App. 
Div. 23, 185 N. Y. S. 809; Wolfe 
County vy. Beckett (1907) £3 By; 
252, 105 S. W. 447, 17 Tie Ree Ne 
§.) 688; Mt. Sterling Oil & Gas Co. 
‘vy. Ratliff (1907) 127 Ky. 1 O4ES; 
‘Ww.993; Raydure v. Board of Sup’rs 
of Estill County (1919) 183 Ky. 84, 
Z08 S. W. 19. 

4State v. Low (1899) 46 W. Va. 
51, 33 S. B. 271; Moore’s Appeal 
(1895) 4 Pa. Dist. R. 703; Jones 
vy. Wood (1895) 6 O. C. D. 538, 9 O. 
®. C. 560. 

In Rockwell v. Warren County 
(1910) 228 Pa. 430, 77 A, 665, 139 
Am. St. Rep. 1006, the court said: 
“While the question has not been 
raised here, it is important to keep 
in mind that the right to tax de- 
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nce of statute providing otherwise. No difficulty arises in the appli- 
tion of these rules where the separate estate in oil and gas sought to be 
xed is clearly a fee. If it is created by an absolute grant in fee of all 
= the oil or gas under the land, or by an exception or reservation of all 
the oil or gas in a grant of the land, the separate estate in oil and gas is 
early taxable, provided, of course, that the land actually contains oil or 
s.4 Where, however, the separate estate or interest in oil or gas sought 
) be taxed as real property is the interest created by the ordinary oil and 
as lease, considerable difficulty arises in the application of the foregoing 
ules. The difficulty arises, not because of the rules themselves, but be- 
use of the different views of the courts as to whether the ordinary lease 
or oil and gas purposes passes a title in fee to a part or all of the oil and 


pends upon the valuation and as- 
sessment of a definite estate in land. 
If there is no land, there is nothing 
to tax, and this principle applies as 
well to minerals as to surface. Be- 
cause there may be a reservation of 
oil and gas by the grantor of the 
surface, or there may be an express 
grant of all the oil and gas under- 
lying one or several tracts of land, 
it does not follow that in point of 
fact there is any such estate in ex- 
istence. When the assessor goes 
upon the land, it is his duty to make 
a valuation upon information or 
knowledge which will furnish some 
definite, fixed basis of valuation. A 
mere naked reservation of oil and 
gas in a deed, without any other 
facts to base a valuation upon, is not 
sufficient to warrant the assessment 
of taxes. Development in the neigh- 
borhood, sales of oil or gas lands in 
close enough proximity to add value, 
or any other element of value which 
may form a basis of valuation, may 
be taken into consideration by the 
assessor or other taxing authorities; 
but it should always be borne in 
mind that real estate is the thing 
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The courts in Pennsylvania, West Virginia,¢ Ohio? and Oklahoma & 
hold that the ordinary lease for production does not create in the lessee 
an estate in fee in the oil or gas under the land, even though the lease 
may last as long as oil or gas is produced in paying quantities,® which is 
taxable as real estate apart from the land. It was held, however, in one 
West Virginia case, if such lease was made to the lessee and his heirs, 


the interest was so taxable.1¢ 


being dealt with, and that oil and 
gas are considered real estate, and, 
if there be no oil and gas, then there 
is no real estate to be taxed.”’ 

5 Rockwell v. Warren County 
(1910)_228 Pa. 430, 77 A. 665, 137 
Am, St. Rep. 1006. 

In Moore’s Appeal (1895) 4 Pa. 
Dist. R. 703, the court said: ‘‘The 
principle deduced from these and 
many other cases is that, where all 
the coal, oil, or other mineral un- 
derlying a tract of land is conveyed 
by deed or lease, the grantee takes 
an estate in land assessable and tax- 
able to him. But if the instrument 
is but a lease for a definite term, 
with the probability or possibility of 
its reversion to the grantor, the es- 
tate is not assessable as land to the 
grantee.”’ 

6 State v. South Penn Oil Co. 
(1896) 42 W, Va. 80, 24 S. BH. 688; 
Peterson v. Hall (1905) 57 W. Va. 
jad, DOS. Be OOS. 

In Carter v. Tyler County Court 
(898) 45 We. Var S0lGes2"Sa Be 2aiG: 
43 L. R. A. 725, it was held that 


the prospective production of oil 
could not be properly charged to the — 
lessee on the personal property 
books of the county, and that while 
oil remains in the ground should be 
regarded as realty and the property 
of the lessor. 

7 Jones v. Wood (1895) 6 O. C. D. 
538, 9 O. C. CG, 560. 

8 In re Indian Territory Illuminat- 
ing Oil Co. (1914) 43 Okl. 307, 142 
P,. 997. In Indian Territory Illumi- 
nating Oil Co. v. Oklahoma (1916) 
240 U. §..522, 36 S. Ct. 458, 60mm 
Ed. 779, it was held leases of Indian 
lands for oil and gas purposes could 
not be taxed as entities, on the 
ground that such a tax would 
amount to the taxation of a federal 
agency by a state government. 

9State v. South Penn Oil Co. 
(1896) 42 W. Va. 80, 24 S. H. 688. 
But see Wolfe County v. Beckett 
(1907) 127 Ky. 252, 105 S. W. 447% 
LTT EAS (ONE Seino Site ' 

10 State v. South Penn Oil Co. 
(1896) 42 W. Va. 80, 24 S. B. 688) 

11 (1907) 75 Kan. 335, 89 P. 7500 
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ck & Gas Co. v. Goodspeed Gas & Oil Co. ?” the same court held that 
e interest created by an oil and gas lease was separately taxable under 
e provisions of the same statute. In the latter case the holding in the 
srmer was distinguished, on the ground the language in one lease 
7inced an intent to create a separate estate, while in the other it did not. 
his attempted distinction is wholly without foundation in reason. 
In an Illinois case 18 an oil and gas lease which purported to grant to 
1e lessee and his heirs all of the oil and gas under particular land was 
ld to create a freehold interest, taxable as real property within the 
neaning of a statute providing that, where any mining right is conveyed 
y deed or lease, it shall be taxable as real estate apart from the land. 
In Texas it is held that, where a lease purports to grant to the lessee, 
is heirs and assigns, all of the oil and gas under a particular tract of 
and, the interest created by such lease amounts to a defeasible fee in the 
il and gas, and is separately taxable as real estate.5 But in a recent 
se 16 the same result was reached under a lease which only purported 
lease the land for oil and gas purposes. 
From the above cases it will be noticed that whether or not the legal 
terest of an oil and gas lessee is taxable as real property depends upon 
he theory of the courts of a particular jurisdiction as to the nature of 
he legal interest created by an oil and gas lease. The statute of a par- 
icular state may be so worded that the lessee’s interest is taxable as real 
or personal property, regardless of the fact that the lease does not create a 


12 (1910) 83 Kan. 136, 109 P. 
002. 

13 People ex rel. Carrell v. Bell 
(1908) 237 Ill. 332, 86 N. E. 593, 
£9 L. R. A. (N.S.) 746,15 Ann. @as. 
511. 

14 Smith-Hurd Illinois Revised 
Statutes (1925) ch. 94, secs. 6 and 
7, are as follows: 

“§. Any mining right, or right to 
dig for or obtain iron, lead, copper, 
coal, or other mineral from land, 
may be conveyed by deed or lease, 
‘which may be acknowledged and 
recorded in the same manner and 
‘with like effect as deeds and leases 
of real estate. 


“7 When the owner of any land 
shall convey, by deed or lease, any 
mining right therein, such convey- 
ance shall be considered as so sep- 
arating such right from the land 
that the same shall be taxable sep- 
arately, and any sale of the land 
for any tax or assessment shall not 
include or affect such mining right.”’ 

15 Texas Co. v. Daugherty (1915) 
107 Tex. 226, 176 S. W. 717, L. R. 
A. 1917F, 989. 

16 Stephens County v. Mid-Kansas 
Oil & Gas Co, (1923) 113 Tex. 160, 
2954S. W. 290, 29 A. L. R. 566. 
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separate estate in fee in the oil or gas. In California,’? Arkansas,"® Tex- 


gas is not created. The Texas court, without question,”® and pos- 


17 California Pol. Code, Sec. 3617. 

18 Crawford. & Moses’ Digest, Sec. 
9792. 

19 Vernon’s Ann. 
UG) AbS Nici (Paley, 

20 Smith-Hurd Illinois Rev. St. 
1925, Ch. 94, Secs. 6 and 7. 

21 Kentucky Statutes 1922, Sec. 
4039. 

22 In Graciosa Oil Co. v. Santa 
Barbara County (1909) 155 Cal. 
A499 P. 483,20 eR. Ae (ONG) 
211, it was held that the legal in- 
terest of the lessee under an oil 
and gas lease might be separately 
taxed as real estate, without regard 
to whether the lease created a sep- 
arate estate in fee in the oil and gas 
in the lessee, where the statute ex- 
pressly provides that the “‘term ‘real 
estate’ includes: * * * (2) All 
mines, minerals, and quarries in and 
under the land, all timber belonging 
to individuals or corporations, grow- 
ing or being on the lands of the 
United States, and all rights and 
privileges appertaining thereto.”’ 

23In Greene County v. Smith 
(1921) 148 Ark. 33, 228 S. W. 738, 
under a statute (Crawford & Moses’ 
Dig. § 9792) defining real property, 
“for the purpose of taxation,’’ ‘‘to 
mean and include not only the land 
itself, whether laid out in town lots 
or otherwise, with all things therein 
contained, but also all buildings, 
structures and improvements, and 
other fixtures of whatever kind 
thereon, and all rights and privi- 
leges belonging or in any wise ap- 


Civ. St. Tex. 
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Ch. 


in Texas was not taxable in Arkan- 
sas. 

24In Wolfe County v. Beckett 
(1907) 127 Ky. 252, 105 S. W. 447, 
17 L. R. A. (N. S.) 688, the coum 
held that, if there was any doubt 
as to whether an oil and gas lease 
could be taxed as a separate real 
property interest, it could be taxed 
under section 4039 of the Kentucky ~ 
Statutes, as re-enacted in Acts 1906 
ch. 22, § 20, which provides: ‘‘Tha 
it shall be the duty of all persons 
owning any real or personal prop- 
erty, mineral rights, or standing 
[branded] trees of any kind what- 
ever, on the lands of another, or 
any coal, oil, or gas privileges, by 
lease or otherwise, or any interest 
therein, in this state, other than in 
the county in which the said owners 
reside, or if they should reside out. 
of the state, to list the property for 
taxation personally or by an author- 
ized agent, in the county where sit- 
uated, at the same time and in the 
same manner as is now required by 
law of resident owners.” 

See, also, Mt. Sterling Oil & Gas 
Co. v. Ratliff (1907) 127 Ky. tyes 
S. W. 993; Raydure v. Board Of 
Sup’rs of Estill County (1919) 183° 
Ky. 84, 209 S. W. 19; Commons 
wealth v. Garrett (1924) 202 Ky. 
548, 260 S. W. 379. 

25 In Texas Co. v. Daugherty (Tex. 
Civ. App. 1913) 160 S. W. 129) the 
court held that under the wording 
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y the Illinois court,?® have elected to disregard the particular provi- 
as of their statutes and rest their decisions on the other grounds. 


212. Taxation of the mineral value of land against the owner 


he known mineral value of land may be added to its value for ag- 
ultural or other purposes in determining its value for the purposes of 
<ation.27. This is not true, of course, as was shown in the preceding 
‘tion, if there has been a total severance of the estate in the oil and 
s,°8 or if by statute the interest of the lessee is made taxable against 
n by statute.2® Where, under the ordinary lease, the lessor retains a 
rtain share of the oil or gas as a royalty, the value of such interest may 
- added to the agricultural value of the land for the purposes of mak- 
g the assessment. If the lessor has disposed of his royalty interest, 
3 value cannot be assessed against him.3! In Kentucky, by virtue of 
atute, a royalty interest retained by a landowner is assessable against 
m as a separate item of real estate.” 


the statute it was unnecessary to 
stermine whether the lease in con- 
oversy conveyed a title to the oil 
d gas in fee, but the Supreme 
ourt in (1915) 107 Tex. 226, 176 
Sw. 717, L. R. A. 1917F, 989, in 
firming the decision, based its af- 
rmance on the theory that such an 
state was created by the lease and 
iisregarded the force of the statute. 

26 People ex rel. Carrell v. Bell 
-1908) 237 Ill. 332, 86 N. EB. 593, 
'9L. R. A. (N. S.) 746, 15 Ann. Cas. 
»11. 

27 Kansas Natural Gas Co. V. 
30ard of Com’rs of Neosho County 
"1907) 75 Kan. 335, $9 P. 750); 
Yarter v. Tyler County Court (1898) 
a5 W. Va. 806, 32 S. EB. 216, 43 L. 
2. A. 725; W. T. Waggoner Estate 
+. Wichita County (C. C. A. 1925) 
3 F.(2d) 962; Shaw v. Watson 


(1922) 151 La. 893, 92 So. 375; 
Palmer Co. v. Police Jury of Red 
River Parish (1918) 142 La. 1076, 
Reson Vagy ST Cye. TG. 

28 See cases cited in footnote 1, 
section 211, of this chapter. 

29 See authorities cited in the pre- 
vious section. 

30 Palmer Co. v. Police Jury of 
Red River Parish (1918) 142 La. 
1076, 78 So. 122; Shaw v. Watson 
(1922) 151 La. 893, 92 So. 375; 
W. T. Waggoner Estate v. Wichita 
County (C. C. A. 1925) 3 F.(2d) 
962. 

31 Shaw v. Watson (1922) 151 La. 
893, 92 So. 375. 

32 Commonwealth Vv. Garrett 
(1924) 202 Ky. 548, 2605S. W. B93 
Moss vy. Board of Sup’rs of Harlan 
County (1924) 203 Ky. 813, 263 S. 
W. 368. 
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§ 213. License or production taxes 


impose a tax as a substitute for the existing ad valorem tax on property. 
The court held, however, that the act did not impose a property tax, but 


does not have the power to impose.38 


33 Louisiana Acts 1920, No. 31, 
p. 31; Kentucky Acts (1918) Ch. 
122; Texas General Laws 1923 (2d 


84 Shaw v. Watson (1922) 151 La. 
893, 92 So. 375; State v. Stiles 
(1915) 137 La. 540, 68 So. 947. 


Called Sess.) p. 98, c. 45; Montana 
Revised Codes 1921, secs. 2297— 
2408; Oklahoma Session Laws 
1907-08, Ch. 71, Art. 2, amended 
CLI0'9) pS 6245 (Ch, Biss early 2a .9) el 
re-enacted (1910) Ch. 44, p. 65, 
amended (1915) Ch. 107, pp. 180— 
183, amended (1916) Ch. 39, pp. 
102-110. The present act is found 
in Compiled Oklahoma Statutes 
1921, Sec. 9814. 


85 Louisiana Acts (1920) No. 31, 
p. 31; Shaw v. Watson (1922) 151 
La. 898, 92 So. 875. q 

36 Raydure v. Board of Sup’rs of 
Estill County (1919) 183 Ky. 84 
209 S. W. 19. 

37 Mid-Northern Oil Co. v. Walker — 
(1922) 65 Mont. 414, 211 P. 353. 

38 McAlester-Edwards Coal Co. Y. 
Trapp (1914) 43 Okl. 510, 141 Ps 
794; Large Oil Co. v. Howard 
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n McAlester-Edwards Coal Co. v. Trapp *® the Oklahoma court held 
t the act of 1908, as amended in 1909 and 1910, did not impose a tax 
on an agency of the federal government in its development of the re- 
rces of Indian lands, or a tax upon the property or royalties of the 
vernment or the Indians, but did tax the property of the lessee within 
state, which it had the power to do, although it be an agent of the 
eral government. The same conclusion was reached in the federal 
strict Court in Oklahoma, but upon an appeal of that case to the Su- 
eme Court it was held that the lessees of Indian lands were agents of 
government, through which it carried out its agreement with the 
dian tribes, and that the act in question provided for a license or oc- 
pation tax upon these agencies, which the state did not have the power 
impose. After this decision the Oklahoma act was amended, so as 
provide for exemption of lessees of Indian lands from the payment 
“the gross production tax, but in lieu thereof to levy an ad valorem tax 
yon the property of such agencies within the state** But the act was 
~ain amended in 1916, and the Oklahoma court again held that the act 
d not provide for a license or occupation tax upon federal agencies, 
t a tax upon the production of oil and gas within the state, and there- 
wre a property tax.4 This decision was reversed in a per curiam opin- 
»n of the Supreme Court, upon the authority of Choctaw, O. & G. R. 
9. v. Harrison.* 


rison (1914) 235 U. S. 292, 35 S. 
Ct. 27, 59 L. Hd. 234. 

41In re Gross Production Tax of 
Wolverine Oil Co. (1915) 53 Okl. 
94, 154 P. 368, L. R, A. 1916F, 
141; Oklahoma Session Laws (1915) 
pp. 180-183, Ch. 107. 

42 In re Skelton Lead & Zinc Co.’s 
Gross Production Tax for 1919 
(1921) 81 Okl. 134, 197 P. 495; 
Large Oil Co. v. Howard (1917) 63 


£917) 63 Okl. 143, 163 P. 537; 
hoctaw, O. & G. R. Co. v. Harrison 
1914) 235 U.S. 292, 35 S. Ct. 27, 
Mei. Hd. 234; Large Oil Co. Vv. 
‘oward (1918) 248 U. S. 549, 39 
_ Ct. 183, 63 L. Ed. 416; Howard 

Gypsy Oil Co. (1917) 247 U.S. 
03, 38 S. Ct. 426, 62 L. Ed. 1239; 
illespie v. Oklahoma (1921) 257 
"BS. 601, 42 S. Ct. 171, 66 L. Ed. 
38; Jaybird Mining Co. v. Weir 


1926) 271 U.S. 609, 46S. Ct. 592; 
0 L. Ed. 1112; In re Gross Pro- 
uction Tax of Wolverine Oil Co. 
1915) 53 Okl. 24,154 P. 363, L. R. 
L916, 141. 
39 (1914) 43 Okl. 510, 141 P. 794. 
40 Choctaw, O. & G. R. Co. v. Har- 


Okl. 143,:163 P. 5387. 

43 (1914) 235 U. S. 292, 35 S. 
Ct. 27, 59 L. Ed. 234; Large Oil Co. 
v. Howard (1918) 248 U.S. 549, 35 
S. Ct. 183, 63 L. Ed. 416. See, 
also, Howard v. Gipsy Oil Co. (1917) 
947 U. S. 503, 38 S. Ct. 426, 62 L. 


Ch. 20 
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The Montana court, in Mid-Northern Oil Co. v. Walker, held that 
an act of that state requiring every person engaged in the production of 
oil or other minerals in that state to pay a tax equal to 1 per cent. of the 
gross value of the oil produced is a license or occupation tax, but that a 
lessee of public lands located in that state is not an agent of the United 
States and exempt from the payment of the tax for that reason. The 
Supreme Court of the United States affirmed this dec:sion, but did so 
upon the ground that consent was given to levy such tax by the act of 
Congress authorizing the leasing of such lands for mineral purposes, 


§ 214. Taxes on income derived from the operation of oil and gas 
lands | 


A statute of Oklahoma makes every person in the state liable to a tax 
upon his entire net income acquired from all sources, except such as 
may be exempt from taxation by some law of the state or the United 
States.46 Under this act the state of Oklahoma sought to tax lessees of 
restricted Indian lands upon the net income derived from their opera- 
tion, but the Supreme Court of the United States held that the tax was 
invalid as applied to such class of persons, on the ground that it is a tax 
on a federal agency.** 


Ed. 1239. In Jaybird Mining Co. 
v. Weir (1926) 271 U. S. 609, 46 
SP Cin, Hs 0) 10 10Xel, ilitatyS etek) 
Supreme Court held that section 
9814 of the Oklahoma Statutes of 
1921, providing for an ad valorem 
tax on minerals, was an attempt to 
tax a federal agency when assessed 
upon ore produced from Indian 
lands. To this opinion there is a 
strong dissent by Justice Brandeis. 
See T. R. Powell, Indirect Encroach- 
ment on Federal Authority by the 
Taxing Powers of the States, 31 
Harvard Law Rey. 321; J. H. Cohen 


and K. Dayton, Federal Taxation of 
State Activities and State Taxation 
of Federal Activities, 34 Yale Law 
Ae. h)'7- 

44 (1922) 65 Mont. 414, 210°5Re 
Sobers 

45 Mid-Northern Oil Co. vy. Walker 
(1925) 268 U. S. 45, 45 S. Ot. 440) 
69 L. Ed. 841. =a 

46 Oklahoma Session Laws 1915, 
Ch. 164. 

47 Gillespie v. Oklahoma (1921) 
257 U. S. 501, 42 S. Ct. 171, 66mm 
Ed. 338. 
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. 215. Taxation of lessee’s interest in oil and gas by including the 
value of leases in fixing the taxable value of capital stock 


The lessee’s interest in oil and gas may be taxed indirectly by the in- 
+Jusion of the value of such leases in estimating the amount of the an- 
qual franchise tax payable by corporate lessees. Thus, where a statute 
provides that all corporations doing business in the state shall pay a 
license tax of five cents on each hundred dollars of the proportion of its 
uthorized capital stock represented by business transacted and proper- 
located in the state, and that, in ascertaining the amount of author- 
ized capital stock represented by business transacted and properly locat- 
ed within the state, the sum of the business and the total “tangible prop- 
erty” of the corporation within the state shall be divided by the sum of 
the total business of the corporation and the total “tangible property” 
of the corporation wherever situated, it was held that oil and gas leases 
were property, and should be included in the total amount of the “tangi- 
ble property” of the corporation.** The Oklahoma court held that, al- 
though oil and gas leases held by a corporation were not directly taxable 
under the laws of that state, they might be taxed indirectly by taking 
the stock of the corporation as the measure of their value ; 49 but where 
such leases were on Indian lands the Supreme Court of the United 
States held that it was beyond the power of the state to assess and col- 
lect such tax in this manner, on the ground that the corporate lessee was 
a federal agency.®° 


48 Transcontinental Oil Co. v. Em- 
merson (1921) 298 Ill. 394, 131 N. 
B. 645,16 A. L. R. 507. 

49In re Indian Territory Ilumi- 
nating Oil Co. (1914) 43 OKI. 307, 
142 P. 997. 

50 Indian Territory Illuminating 
Oil Co. v. Oklahoma (1916) 240 Wr 
S. 522, 36 S. Ct. 453, 60 L. Ed. 779. 
The court in this case said: “A tax 


upon the leases is a tax upon the 
power to make them, and could be 
used to destroy the power to make 
them. If they cannot be taxed as 
entities they cannot be taxed vicari- 
ously by taxing the stock, whose 
only value is their value, or by tak- 
ing the stock as an evidence or meas- 
ure of their value.” 
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MECHANICS’ LIENS 

§ 216. Introductory. 

217. Lien for labor. 

218. Lien for materials furnished. 

219. Necessity of contract. 

220. Property or interests subject to lien. 

221. Amount of lien. 

222. Filing notice of claim, 

223. Priority. 


§ 216. 


amount of their claims. The right to such a lien is, in some jurisdictions, - 


statutes expressly providing for liens for furnishing labor and materials _ 
in the operation of mines and oil and gas wells. Although a contract 
with the person whose property is benefited is necessary before a lien can — 
be created for labor or materials furnished,® the lien owes its existence | 


1 Stark v. Petty Bros. (1922) 195 
Ky. 445, 243 8. W. 50; McHlwaine 
yY. Brown (Pa. 1887) TL A. 4537 
Haskell v. Gallagher (1898) 20 Ind. 
App. 224, 50 N. E. 485, 67 Am. St. 
Rep. 250; Showalter v. Lowndes 
(1904) 56 W. Va. 462, 49 S. HB. 448, 
3 Ann. Cas. 1096; Kanawha Oil 
& Gas Co. v. Wenner (1912) 71 W. 
Va 47%, (6 Seb 189185) 4oe dua ets cas 
(N. S.) 559, and note. 

2 McEwen Mfg. Co. vy. Anadarko 


Producers’ Oil & Gas Co. (1925) 115 — 


Okl. 127, 241 P. 493; Oil Well Sup- 
ply Co. v. Farmers’ Nat. Bank of 
Chickasha (1925) 112 Okl. 17, 239 
P. 585; Gray v. Magdalena Oil Co. 
(Tex, Civ. App. 1922) 240 S. W. 
693. 

Code Civ. Proc. § 1183, subd. 2, 
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Introductory 


bas 


oF 
as amended by St. 1911, p. 1313, — 
giving persons who perform labor ine 
any mining claim a lien, is only stat- 
ute on mechanics’ liens applicable 
to an oil well. McCreary v. Toronto 
Midway Oil Co. (1918) 38 Cal. App. 
Oe ai ease ; 
Rey. St. art. 5623, prescribing pro- 
cedure to fix liens of laborers and 
materialmen on buildings, railroads, " 
etc., does not give a lien to one who 
drills an oil well on the premises, 
and who is given a lien by Vernon’s — 
Ann. Civ. St. Supp. 1918, antsaa 
5639a—5639d. Banner Oil & Gas Co. 
v. Gordon (Tex. Civ. App. 1921) 235 
S. W. 945. d 
3 Littler v. Robinson (1906) 38 
Ind. App. 104, 77 N. B. 1145* Tie 
tler v. Friend (1906) 167 Ind. 36, 
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217 LIEN FOR LABOR 


> the statute, and cannot be restricted or enlarged by the contract. The 
=ndency of the courts seems to be to construe the provisions of the stat- 
te which create the lien strictly, because in derogation of the common 
aw, and to construe the provisions relative to enforcement of the lien 
berally, because of their remedial character.5 Such statutes are held 
ot to be retrospective.* Because of the dissimilarity in the provisions of 
arious statutes, the decisions of the courts in one jurisdiction are of little 
alue as precedents in another. 


§ 217. Lien for labor 


A mechanic’s lien for labor performed in the drilling and operating of 
il and gas wells can only be acquired by the performance of such labor 
as is contemplated by the particular statute.*_ Labor, within the meaning 
f the statutes, is held to mean actual manual services performed in the 
actual drilling or operating of wells.§ Where the statute limits the kind 


8 N. BE. 238; Cameron Refining Co. 
. Jerman (1925) 110 Okl. 272, 238 
437; Oil Well Supply Co. v. 
armers’ Nat. Bank of Chickasha 
(2925) 112 Okl. 17, 239 P. 585. 

4 Waggoner v. Oliver (Tex. Civ. 
LApp. 1923) 256 S. W. 302; 40 Cor- 
pus Juris, p. 42. 

540 Corpus Juris, p. 49, 1163; 
Ball v. Red Square Oil & Gas Co. 
f (1923) 113 Kan. 763, 216 P. 422; 
Barton v. Wichita River Oil Co. 
| (ex. Civ. App. 1916) 187 S. W. 
1043; McCreary v. Toronto Midway 
Gil Co. (1918) 388 Cal. App. 17, 
175 P. 87; Danaldson v. Orchard 
'Grude Oil Co. (1907) 6 Cal. App. 

641, 92 P. 1046. 

6Whitmore Oil Co. v. Harper 
(1925) 168 Ark. 1079, 202 -SHwW. 
662. 

7 McCreary v. Toronto Midway Oil 
Co. (1918) 38 Cal. App. 17, aT See 
87; Skinner v. Quadrangle Oil Co. 
(1923) 112 Kan. 742, 212 P. 684; 


Sum.Or & Gas—42 


Hunt v. Stribling (1916) 57 Okl. 
507, 157 P. 741; Gallagher v. Karns 
CLESD) (27. Eun (N. ¥.)) 875; Me- 
Clellan v. Haley (Tex. Com. App. 
1923) 250S. W. 413; Bell Oil & Re- 
fining Co, v. Price (Tex. Civ. App. 
1923) 251 S. W. 559. 

8 Williams v. Hawley (1904) 144 
Cal. 37, 77 EP. 762; Bunt. v. Strib- 
ne (1916) 57 Ol. 607, 157 PB. 741. 

Merely ‘‘watching’”’ a lease while 
doing work for other people is not 
“labor” within Vernon’s Ann. Civ. 
St. Supp. 1918, art. 5639a, giving 
liens to laborers upon lands, leases, 
or personal property thereon; ‘“‘la- 
bor” as used in the statutes mean- 
ing manual work. Bell Oil & Re- 
fining Co. v. Price (Tex. Civ. App. 
1923) 251 S. W. 559. 

Code Civ. Proc. § 1183, provides 
that any person who performs la- 
bor in a mining claim; or in or upon 
real property worked as a mine, ei- 
ther in the development thereof or 


of labor for which a lien may attach, a lien will not attach for other la- 
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bor.2 Where, however, the statute does not restrict the character of la- 
bor for which a lien will attach, a laborer will be entitled to lien if he 
does work that is necessary in the drilling and operation of wells.1° 


in working therein by the subtrac- 
tive process, has a lien upon the 
same. Plaintiff was employed by 
defendant on an idle oil claim part 
of the time as watchman, and at 
other times in pumping oil from the 
claim for use in the boiler. Held, 
that for his services in pumping oil 
he was entitled to a lien, but for his 
services as watchman he could only 
look to defendant’s personal liabili- 
ty. Danaldson y. Orchard Crude Oil 
Co. (19107) 6 Cak App. 641592) Bs 
1046. 

Under a contract for drilling an 
oil well whereby the drillers were 
to receive compensation for drilling, 
shut-down time, and underreaming, 
compensation for lost time caused by 
defendants’ failure to provide mate- 
rial and supplies for continuous la- 
bor is allowable; such lost time 
being ‘“‘labor’’ within the laborer’s 
lien statute. McClellan v. Haley 
(Tex. Com. App. 1923) 250 S. W. 
413. 

9 Neither Vernon’s Ann. Ciy. St. 
Supp. 1918, art. 5639a, giving liens 
for furnishing labor or material, ma- 
chinery or supplies used in drilling 
an oil or gas well, nor article 5621, 
giving liens for furnishing labor and 
machinery, fixtures or tools for 
erecting any building or improve- 
ment, give a lien either against the 
owner of machinery or the owner of 
an oil well for hauling tools, ma- 
chinery, and casing for drilling the 
same. Gray v. Magdalena Oil Co. 


(Tex, Civ. App. 1922) 240 S. Wl) 


693. 

10 Under Laws 1880, c. 440, giy- 
ing a lien to ‘‘any person who shall 
hereafter perform any labor in or 
about the sinking, drilling, or com- 
pleting of any oil well,’ held, that 
a person exploding torpedoes to in- 
crease the flow of oil was entitled to 
a lien. Gallagher v. Karns (1882) 
AAW dshivne (GNi5 Wa) 3'"5- 

Person employed by contractor, 
through his agent or subcontractor, 
to haul machinery on oil and gas 
leasehold to develop such property, 
if price agreed on is not paid, is un- 
der Comp. St. 1921, §§ 7464, 7466, 
entitled to lien, not only on lease- 
hold, but on machinery and equip- 
ment located thereon. Commercial 
Oil Corporation v. Lumpkin (1925) 
IIR COMME akisity. eta em ah aiy/- 

One who, as laborer, under agree- 
ment with subcontractor, hauls with 
team casings onto leasehold to be 
used as part of machinery or equip- 
ment for drilling well thereon, is 
entitled to lien as laborer under 
Comp. St. 1921, §§ 7464, 7466. 
Cleveland v. Hightower (1925) 108 
Okl. 84, 234 P. 614. 

Tools and equipment used in sink- 
ing oil and gas well which form no 
part of well or completed work are 
neither labor or material, within 
Rev. St. 55—207 et seq., relating to 
liens on oil and gas leaseholds and 
pipe lines. 
dry & Supply Co. v. Allen (1925) 
119 Kan. 770, 241 P. 450. 


SumM.O1 & Gas 


' Ch. 2 


Marion Machine, Foun- — 
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§ 218. Lien for materials furnished 


To entitle a materialman to a lien under the statute, the materials fur- 
nished must actually be used in the development and operation of the 
premises'? and become a part thereof, thereby increasing their value.’ 
The question has sometimes been raised as to whether materials fur- 
nished for the drilling and operating of oil and gas wells have been used 
in the erection of a building or structure, in the words of the statute It 
has been held that oil well casings, when put together and cemented in 
place ;!® that an oil well, together with the derrick, engine, and other ap- 
pliances ;!4 that a derrick; or an oil well!®—are “structures,” within 
the meaning of various statutes, entitling persons to liens who furnished 
materials for their construction. Where the statute provides for a lien 
on an oil well for the furnishing of labor or materials in its construction, 
it is held that the well consists, in addition to the hole in the ground, of 
the drive pipe which is inserted in the ground, the casing, and the iron 
tubing necessary for the construction and operation of the well.7 Liens 
have been allowed to one who furnished well casing,!® tools used in the 


boring of a well,!® and gas for fuel used in drilling.*° 


11 Moore v. Carey Bros. Oil Co. 
(Tex. Com. App. 1925) 269 S. W. 
75, 39 A, L. R. 1247; Continental 
Supply Co. v. Bankers’ Oil Co. 
(1922) 110 Kan. 468, 204 P. 692. 

12 Cleveland v. Hightower (1925) 
108 Okl. 84, 234 P. 614. 

Rev. St. § 3184, giving a lien to 
one who performs labor or furnish- 
es machinery or material for dig- 
ging, drilling, boring, operating, or 
completing an oil or gas well, does 
not give such lien to one who sells 
to the contractor machinery neces- 
sary in the work of construction, 
but which does not become a part 
of the structure. Jerecki Mfg. Co. 
vy. Struther (1897) 14 Ohio Cir. Ct. 
R. 400, 8 O. C. D. 5. 

13 Moore v. Carey Bros. Oil Co. 
(Tex. Com, App. 1925) 269 S. W. 
tp, 39.4. L. BR. 1247. 


14 Haskell v. Gallagher (1898) 20 
Ind. App. 224, 50 N. EB. 485, 67 Am. 
St. Rep. 250. 

15 Showalter v. Lowndes (1904) 
56 W. Va. 462, 49 S. BE. 448, 3 Ann. 
Cas. 1096. 

16 Kanawha Oil & Gas Co. v. Wen- 
ner (1912) 71 W. Va. 477, 76S. E. 
893, 43 L. R. A. (N. S.) 559, and 
note. 

17 Devine v. Taylor (1894) 12 Ohio 
Gir, Ct. R. 7123, 4.0, 6. .Dr 228. 

18 Moore vy. Carey Bros. Oil Co. 
(Tex. Com. App. 1925) 269 S. W. 
7m, 39 A. . RK. 1247. 

19 Appeal of Vandergrift (1877) 
83 Pa. 126. 

20 Haskell v. Gallagher (1898) 20 
Ind. App. 224, 50 N. E. 485, 67 Am. 
St. Rep. 250. 
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§ 219. Necessity of contract 


Liens for labor or materials furnished in drilling and operating oil and 
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gas wells arise only when such labor or materials are furnished by vir- 
tue of a contract, express or implied, with the lessee or owner of the oil 
and gas lands,” or by a contract with a contractor or subcontractor act- _ 


ing for such lessee or owner.” Such contract may be written or oral. 


21 Mutual Oil & Gas Co. v. Chris- 
tie (1925) 115 Okl. 129, 241 P. 474. 

A lien for labor and material will 
attach where the labor is performed 
for, or the material furnished to, 
the owner of an oil and gas lease, 
to his agent, or to a contractor, for 
the development or improvement of 
the lease or of the property used in 
connection therewith. Woodmansee 
v. W. R.S. Oil & Gas Co. (1923) 113 
Lal. AB, PAU IR Pars 

For work and material supplied 
to one contracting to drill and op- 
erate an oil well for the owner of a 
lease, there is no lien under Ver- 
non’s Ann, Civ. St. Supp. 1918, art. 
56389a, providing for a lien for work 
and material supplied under a con- 
tract with the owner. Burk Bur- 
nett-Mann Oil Co. v. Robertson (Tex, 
Civ. App. 1922) 240 S. W. 1046. 

22 Where one of two or more par- 
ties jointly interested in oil and gas 
lease agreed, in consideration of in- 
terest to be assigned him, to drill 
test well, and another agreed to 
furnish machinery and casing, and 
it was agreed that in case of pro- 
duction entire lease should be de- 
veloped and cost thereof borne pro 
rata, agreement constituted mining 
partnership, and laborers and mate- 
rialmen were entitled to lien on 
leasehold and all machinery, sup- 
plies, and appliances, under Comp. 


St. 1921, § 7464. Young v. Krumme © 
(1925) 109 Okl, 145, 236 P. 606. 

A contractor, under an agreement 
to furnish all labor, material, and 
machinery, and to drill a well for 
oil and gas, where the amount to be 
paid by the landowner for the drill- 
ing was stipulated, and the agree- — 
ment further provided that the con- 
tractor should have a certain inter- 
est in the well, if oil or gas was 
found, and nothing if it was not 
found, and the drilling resulted in 
a dry hole, was not entitled to a 
mechanic’s lien, under Laws 1919, 
c. 235, § 1, against the owner’s land. 
Bassett v. Carpenter (1923) 14 Kan. © 
828, 220) RB. 1028. 

In looking to development of oil 
and gas leasehold, contracts made 
by owner thereof with persons refer- 
red to in Comp. St. 1921, §§ 7464,” 
7466, as contractors, subcontractors, 
laborers, and materialmen, must be 
construed in reference to such stat- 
utes, and where person claiming lien 
falls within such classifications, and 
amount due is not paid, person ren- 
dering such service or furnishing 
such material is entitled to lien on 
leasehold and equipment thereon. 
Commercial Oil Corporation v. 


23 Mutual Oil & Gas Co. v. Chris- 
tie (1925) 115 Okl. 129, 241 23 
474, 
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§ 220. Property or interests subject to lien 


The language of the statutes must necessarily be the guide in deter- 
mining whether particular property or interests are subject to a me- 


Lumpkin (1925) 113 Okl. 158, 241 
P. 137. 

Under Comp. St. 1921, §§ 7464, 
7466, relative to oil and gas lease- 
holder materialman under subcon- 
tractor has lien from same time and 
in same manner and to same extent 
as if material had been furnished 
at instance of original contractor, 
but where no primary liability exists 
from leaseholder to original contrac- 
tor, materialman has no lien. Bren- 
ner Oil Co. v. Dickason-Goodman 
Lumber Co. (1925) 108 Okl. 257, 
236 P. 44. 

A lien for labor and material will 
attach where the labor is performed 
for, or the material is furnished to, 
the owner of an oil and gas lease, 
to his agent or to a contractor for 
the development or improvement of 
the lease, or of the property used in 
connection therewith. Meadows V. 
Bolin Oil Co. (1921) 108 Kan. 228, 
194 P. 916. 

In order to sustain a judgment 
foreclosing the fee title to land in 
a suit to enforce a lien for labor 
performed in drilling an oil and gas 
well, which was drilled under an 
oil and gas lease from the owner, 
it was necessary for the plaintiff to 
show, not only that the lessor owned 
the land described in the notice of 
a lien and that an oil or gas well 
was drilled thereon, and that plain- 
tiff performed the work in question, 
but that the well was drilled pur- 
suant to some authority emanating 
from the owner of the land or his 


agent. Littler v. Robinson (1906) 
38 Ind. App. 104, 77 N. E. 1145. 

In an action to enforce a me- 
chaniec’s lien for work performed in 
the drilling of an oil well for one 
alleged to have a leasehold inter- 
est in the land, no recovery can be 
had in the absence of any evidence 
that the party who employed plain- 
tiff was ever directed or authorized 
by the lessee to dig a well. Littler 
v. Friend (1906) 167 Ind. 36, 78 
N. B. 2388. 

Where well drilling contractors 
contracted with A to complete an 
oil well which they had begun, the 
lessee of the well continuing to make 
all payments for drilling direct to 
the contractors, who in turn paid A’s 
payroll, such arrangement did not 
amount to an assignment of the con- 
tract to A, but A was a subcontrac- 
tor, so that one furnishing material 
to A was entitled to a lien on the 
lease, under Vernon’s Ann, OCiva Su 
Supp. 1918, arts. 5639a, 5639b; a 
“sybeontract” being a contract un- 
der or subordinate to a previous 
contract, and a “subcontractor” be- 
ing one who contracts with a con- 
tractor to perform part or all of the 
latter’s contract. Republic Supply 
Co. v. Allen (Tex. Civ. App. 1924) 
262 S. W. 1138. 

Where materials used on a gas and 
oil lease described in a lien state- 
ment were ordered by the president 
of the corporate owner of the lease 
or by his wife or son, and the mate- 
rials were received and used on the 
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chanic’s lien for labor or materials furnished in the drilling or operation 


of oil and gas wells. It was held in one jurisdiction that the ordinary — 


oil and gas lease did not create an interest in land to which the ordinary 
mechanic’s lien would attach.24 This, and other grounds of inapplicabil- 
ity, resulted in the enactment in some states of special statutes giving 
liens for labor and materials furnished in the drilling and operation of 
oil and gas wells upon the legal interest of the oil and gas lessee, and all 
appurtenances used in connection therewith.”® Other jurisdictions have, 


lease, held, that the defendant can- 
not escape liability therefor, though 
it was not shown that the party or- 
dering had authority from corpora- 
tion to purchase material. Conti- 
nental Supply Co. v. Bankers’ Oil 
Co. (1922) 110 Kan. 468, 204 P. 
692. 

Where after vendee’s breach of a 
contract for the sale of material and 
equipment and an oil and gas lease, 
vendor urged that the work of drill- 
ing the wells as stipulated in the 
contract go on, and suggested to 
vendee a driller to employ, and ad- 
vanced money for the work and oth- 
erwise busied himself to see that the 
provisions of the contract and lease 
pertaining to the development of his 
land were carried out, upon which 
the vendee acted, a finding was war- 
ranted that the vendee became the 
agent of the vendor for the purpose 
of employing the drillers who are 
therefore entitled to a lien, under 
Rev. St. 55—207 to 55—210, on the 
oil-producing material and equip- 
ment on the premises. Mendenhall 
v. Verdigris River Producing Co. 
(1924) 115 Kan, 7295 224° Pi 925. 

24 Phillips v. Springfield Crude Oil 
Co. (1907) 76 Kan. 783, 92 P. 1119; 
Martin v. Springfield Crude Oil Co. 
GEIOT)) eit Kam, VSibule 92 Peaeltali9)s 
Hastern Oil Co. v. McEvoy (1907) 
76 Kan. 515, 89 P. 1048. 


25In Meadows v. Bolin Oil Co. 
(1921) 108 Kan. 228, 194 P. 916) 
the Kansas statute, sections 4996 
and 4997 of the General Statutes of 
1915, are quoted 
See, also, Skinner v. Quadrangle Oil 
Co. (19123) 112 Kan. 742, 202s 
684; Ball v. Red Square Oil & Gas 
Coe (1923)) Lis) Kant 763) s2liGues 
422; Woodmansee vy. W. R. S. Oil 
& Gas Co. (1923) 113 Kan: (Gem 
PRIUS 182 PATS), 

For discussion of the Texas stat- 
ute, Vernon’s Sayles’ Ann. Civ. St. 
1914, art. 5628, and Vernon’s Ann. 
Civ. St. Supp. 1918, arts. 5639a— 


5639h, see the following cases: 
Williams v. Magouirk (Tex. Civ. 
App. 1921) 235 S. W. 640; Moore 


v. Carey Bros. (Tex. Civ. App. 1922) 
246 S. W. 1083; Duty v. Texas & 
Cushing Oil & Development Co. 
(Tex. Civ. App. 1922) 240 5Caine 
495; McClellan v. Haley (Tex. Civ. 
App. 1922) 237 S. W. 627: Secus 
rity Banking & Investment Co. vy. 
Flanagan (Tex. Com. App. 1923) 
254 8. W. 761; Elliott v. Big Jack 
Petroleum Co. (Tex. Civ. App. 1923) 
255 S. W. 1018; Crowley v. Adams 
Bros. & Prince (Tex. Civ. App. 1924) 
262 S. W. 883. See, also, Muller v. 
Campbell (1924) 97 Okl. 91, 222 
P. 980; Cleveland vy. Hightower 
(1925) 108 Okl. 84, 234 P. 614; 
Oklahoma Comp. St. 1921, § 7464; 
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in the opinion. 
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see of the land.*? 


hompson v. Hickman (1924) 164 
‘Ark. 469, 262 S. W. 20; Crawford 
Moses’ Dig. § 6941. 

26 Stark v. Petty Bros. (1922) 195 
Ky. 445, 243 S. W. 50; McElwaine 
vy. Brown (Pa. 1887) 11 A, 453; 
Harley v. O’Donnell (1890) 9 Pa. 
Co. Ct. R. 56; Haskell v. Gallagher 
(1898) 20 Ind. App. 224, 50 N. E. 
/485, 67 Am. St. Rep. 250; Kana- 
' wha Oil & Gas Co. v. Wenner (1912) 
71 W. Va. 477, 76 S. EB. 898, 43 L. 
R. A. (N. S.) 559; Showalter v. 
Lowndes (1904) 56 W. Va. 462, 49 
§. BE. 448, 3 Ann. Cas. 1096. 

27 Thompson v. Hickman (1924) 

—6-164 Ark. 469, 262 S. W. 20. 
28 Atlas Supply Co. v. Bank of 
Commerce of Okmulgee (1924) 101 
Okl. 57, 223 P. 159; Ball v. Red 
Square Oil & Gas Co. (1923) 3s 
Kan. 763, 216 P. 422; Woodmansee 
vy. W. R. 8. Oil & Gas Co. (1923) 
113 Kan. 637, 216 P. 276; Meadows 
y. Bolin Oil Co. (1921) 108 Kan. 
228, 194 P. 916; Williams v. Ma- 
gouirk (Tex. Civ. App. 1921) 2385S. 
W. 640. 

29 Meadows v. Bolin Oil Co. 
(1921) 108 Kan. 228, 194 -P; 916; 
Woodmansee v. W. R. S. Oil & Gas 
Co. (1923) 113 Kan. Gaus LUGE: 
276. 
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y construction, made their ordinary mechanic’s lien statutes fit the oil 
nd gas business. A lien for labor and materials furnished in drilling 
n oil well does not attach to the landowner’s legal interest, where the 
jenor contracts with a drilling contractor employed by an oil and gas 
Such liens do, however, attach to the whole lease- 
old interest of the lessee, and to such machinery and fixtures as have 
yecome attached to and become a part of the leasehold interest.*8 As to 
vhat are appurtenances within the meaning of the statutes must depend, 
na large measure, upon the facts and circumstances of the particular 
se.22 A lien will attach to an equitable interest in an oil and gas lease. 


Under Comp. St. 1921, § 7464, 
any person who, under a contract 
with the owner of any oil and gas 
lease, shall furnish any material and 
supplies used on said lease, shall 
have a lien on the material and 
supplies so furnished, and on the 
whole of such leasehold and all oth- 
er fixtures and appliances thereon, 
used in operating said lease. Atlas 
Supply Co. v. Bank of Commerce of 
Okmulgee (1924) 101 Okl. 57, 223 
Pals o5 

Vernon’s Ann. Civ, St. Supp. 1918, 
art. 5639b, does not give a laborer 
employed by a contractor for drill- 
ing an oil well a lien on the contrac- 
tor’s drilling tools; it expressly pro- 
viding that the lien thereby given 
is created in the same manner and 
to the same extent as the one giv- 
en the contractor by article 5639a, 
which applies only to property own- 
ed by the one who employs the con- 
tractor. Elliott v. Big Jack Petrole- 
um Co. (Tex. Civ. App. 1923) 255 
Ss. W. 1018. 

Vernon’s Ann. Civ, St. Supp. TLS; 
art. 5639a, providing for liens in 
favor of contracting laborers on land 
or leasehold interest therein or oil 
pipe line or gas pipe line, including 
the right of way for the same or 
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Thus, where one furnished labor and materials to a party in possession 
under an executory contract to have an interest in the lease assigned to 


lease for oil and gas purposes, the 
buildings and appurtenances, and on 
the materials and supplies so fur- 
nished, and on said oil well, gas 
well, water wells, oil or gas pipe 
line, mine or quarry, for which 
same are furnished, etc., does not 
subject to the lien drilling machin- 
ery and casing in the well and on 
the ground at the scene of opera- 
tions. McClellan v. Haley (Tex, Civ. 
App. 1922) 237. S. W. 627: 

A derrick, engine, pumps, rotary, 
casing, drill joint, swivel, crown 
block, traveling block, line shaft, 
and drill were not appurtenances to 
an oil or gas well intended to be, 
but not, drilled, or a leasehold which 
has ceased to exist, or a leasehold 
interest which, if it did exist at time 
suit was filed, was not sought to be 
subjected to a lien under Acts 35th 
es. CUT) ie. Wises a CViernonis 
Ann: iCive st. supp. Lone. art. 
5639a), giving a lien for labor per- 
formed under contract in drilling, 
maintaining, or repairing oil or gas 
well on the land or leasehold inter- 
est and appurtenances; the word 
“appurtenances’”” meaning attached 
to or belonging to another thing as 
principal and passing as an inci- 
dent to such principal. Williams v. 
Magouirk (Tex. Civ, App. 1921) 235 
S. W. 640. 

One who performed labor in drill- 
ing oil well with tools, materials, 
machinery, and supplies furnished 
by owner did not have a lien on such 
materials, machinery, and supplies, 
under Vernon’s Ann. Ciy. St. Supp. 
1918, art. 5639a, giving persons who 
“nerform labor or furnish materials, 
machinery or supplies’ in the drill- 
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ing of an oil or gas well a lien on 
“the materials and supplies so fur- 
nished.” Security Banking & In- 
vestment Co. v. Flanagan (Tex, 
Com. App. 1923) 254 S. W. 761. 
Vernon’s Ann. Civ. St. Supp. 1918, 
art. 5639a, providing that laborers 
who under contract with the owner — 
of any gas, oil, or mineral leasehold 
interest in land shall perform labor 
in digging, drilling, etc., shall have 
a lien on the whole of such land or 
leasehold interest therein, or lease 
for oil and gas, and the buildings 
and appurtenances, ete., for which 
the labor was performed, does not 
provide for a lien on property other 
than that of the owner of the oil 
well, leased premises, or person with | 
whom the contract for labor was 
performed, and hence oil well casing — 
purchased before labor for the seller 
was performed was not subject to a 
lien therefor filed against the latter 
pursuant to section 5639d, though 
the seller retained possession and 
was given a permissive right to use — 
it while digging the well, and an Op- 
tion to repurchase in the event that 
oil was developed. Duty v. Texas- 
Cushing Oil & Development Co. 
(Tex. Civ. App. 1922) 242 S. We 
49\5. ; ; 
In view of the practice of remoy- 
ing steel casings in oil and gas wells — 
found to be dry holes, and the fact 
that casing sold to the owners of a 
lease was subsequently removed and 
sold by purchasers at a sale under. 
a deed of trust of the lease estate, 
it was properly found that it never 
became attached to the realty as 
part of the leasehold, but remained 
personal property, so that the sell- 
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§ 221. 


s were entitled to recover against 
the purchaser for conversion based 
on their right to foreclose a lien on 
such casing, under Vernon’s Sayles’ 
Ann. Civ. St. 1914, art. 5628 and 
Vernon’s Ann, Civ. St. Supp. 1918, 
art. 5639a. Moore v. Carey Bros. 
Oil Co. (Tex. Civ. App. 1922) 246 
& w..1083. 

A pipe line constructed and used 
, solely for the marketing of the prod- 
uct of a particular oil and gas lease, 
though extending beyond the 
boundaries thereof, is within the op- 
eration of Gen. St. 1915, § 4998 
(Laws 1909, c. 159, 8 3), giving a 
labor or material lien upon the 
whole of such leasehold, the build- 
ings and appurtenances, and upon 
the oil and gas well for which they 
were furnished, and upon all other 
oil wells, fixtures, and appliances 
used in the operating for oil and 
gas purposes on the leasehold for 
which such material and supplies 
were furnished and labor performed. 
Ball v. Red Square Oil & Gas Co. 
(Tex. Civ. App. 1923) 113 Kan. 763, 
216 P. 422. 
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aim, the lien will attach to the equitable interest of the assignee, as well 
to the appurtenances erected upon the land.*° A lien does not attach 
o oil produced, or to the proceeds of the sale thereof.** 


Amount of lien 


A lien on the casing and drilling rig used in drilling an oil well attaches 
or the full contract price of the labor, where the owner of the lease does 
t fix any price to be paid for drilling the well.8* Where well supplies 
re sold and furnished to the owner of an oil and gas lease and used 
hereon, and such materials and supplies are delivered at different times, 
‘but under one general contract, the materialman’s lien for all items 
attaches from the date the first item is delivered.88 The amount and ex- 


The lien under Gen, St. 1915, §§ 
4996, 4997, will attach to the cas- 
ing and drilling rig furnished by the 
owner of a lease and used in drilling 
a well. Skinner v. Quadrangle Oil 
Co. (1923) 112 Kan. 742, 212 P. 
684, 

30 Muller v. Campbell (1924) 97 
Okl. 91, 222 P. 980. See, also, 
Ball v. Red Square Oil & Gas Co. 
(1923) 113 Kan. 763, 216 P. 422. 

31 Black v. Giarth (1912) 88 Kan. 
338, 128 P. 183; Crowley v. Adams 
Bros. & Prince (Tex. Civ. App. 1924) 
262 S. W. 888. 

32 Skinner v. Quadrangle Oil Co. 
(1923) 112 Kan. 742, 212 P. 684. 

33 Atlas Supply Co. v. Bank of 
Commerce of Okmulgee (1924) 101 
OL 57, 229 PR. 159: 

Where each sale of materials con- 
stituted a separate contract, no lien 
against an oil and gas lease could 
be maintained for any item furnish- 
ed more than four months before 
filing of lien statement. Baxter v. 
Cherryvale Oil Co. (1924) 117 Kan. 
47, 230 P. 298. 
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tent of the lien for labor or materials is governed by the contract. Com- 
pensation for time consumed in waiting for supplies to be furnished by 
the owner of an oil and gas lease may be included in the lien, where the 
contract provides that the driller shall be paid for such time.** A laborer 
is entitled to the agreed amount of wages; but, if the contract upon which 
the lien is dependent provides for payment other than in money, tender 
of such other payment precludes him from obtaining a lien for that 
amount.®® 


§ 222. Filing notice of claim 


The statutes provide that to perfect a lien the lienor must file a notice 
or statement of his claim.3® Such notice or statement must substantially 
comply with the statute.37 Where the statute requires that the contract 
be filed, in absence of a written contract, the lienor may file an itemized 
account of the claim, supported by affidavit showing it to be correct.%8 


34 Skinner v. Quadrangle Oil Co. 
(1923) 112 Kan. 742, 212 P. 684. 
35 Hays Drilling Co. v. Sartain 
(IG) Ass) ALES COAL, alls AAstsy 122 {mills 
A mechanic’s lien attaching under 
Ky. St. § 2464, for work done on 
property under a contract with one 
who had an executory contract to 
purchase the lease, after the rescis- 
sion of the executory contract for 
purchase, to the extent that the 
work done had enhanced the value 
of the property, does not entitle the 
contractor to a lien for the amount 
to which he was entitled under his 
contract, aS a penalty for delay oc- 
contract. Stark v. Petty Bros. 
(1922) 195 Ky. 445, 243 S. W. 50. 
Under Complete Tex. Sti 1920, art. 
5639a (Vernon’s Ann. Civ. St. Supp. 
1918, art. 5639a), one who per- 
formed services in drilling and car- 
ing for an oil and gas well for an 
interest therein and compensation 
in money for certain work was enti- 
tled to a mechanic’s lien against the 
leasehold interest and oil well equal 


to and co-ordinate with the lien of 
materialman for casing and other 
supplies furnished. Wagner Supply 
Co. v. Bateman (Tex. Civ. App. 
1924) 260-S. W. 672. 

36 Ball v. Red Square Oil & Gas Co. 
(1923) 113 Kan. 768, 2116 RP. 422e 
Continental Supply Co. vy. Bankers’ 


Oil Co. (1922) 110 Kan. 468, 2047 


P. 692; Price v. Preston (1924) 103 
Okl. 47, 229 P. 437; MeClellan vw 
Haley (Tex. Com. App. 1923) 2505S. 
W. 413; Mulloy v. Humble Oil & 
Refining Co. (Tex. Civ. App. 1923) 
250 S. W. 792; Burk-Burnett-Mann 
Oil Co. v. Robertson (Tex. Ciy. App. 
1922) 240 S. W. 1046; Marion Ma- 
chine, Foundry & Supply Co. y. Al- 
len (1925) 119 Kan. 770, 24s 
450; McHlwaine vy. Hosey (1893) 
LSibs Und ea8ds 3b) Ne eek 

37 Price v. Preston (1924) 1038 
Ok]. 47, 229 P. 437. 

38 Banner Oil & Gas Co. v. Gordon 
(Tex. Civ. App. 1921) 235 Siuiwe 
945. 


@ts. 


89 Ball v. Red Square Oil & Gas 
ae Gloas) 118 Kan. 763, 216 P. 
2. 

In action to enforce statutory lien, 
amendment to the statement to 
ow correct date on which last 
~ork was performed and material 
rnished held properly allowed. 
»rice v. Preston (1924) 103 Okl. 47, 
a9 P. 437. 

40 Amendment’ of materialman’s 
Gen statement previously filed in 
ourt clerk’s office is within discre- 
ion of trial court. Hemisphere Oil 
Gas Co. v. Oil Well Supply Co. 
1924) 104 Okl. 83, 230 P. 245. 

A lien statement which recites 
hat the plaintiff claimed a lien in 
accordance with the laws of Okla- 
noma may be amended by changing 
Lhe word “Oklahoma” to ‘‘Kansas,” 
in view of Code Civ. Proc. § 653 
«Gen. St. 1915, § 7561), relating to 
~he amendment of lien statements. 
Sontinental Supply Co. v. Bankers’ 
Dil Co. (1922) 110 Kan. 468, 204 P. 
692. 

41 Logue & Thompson v. Williams 
(1923) 98 Okl. 160, 221 P. 10338; 
McClellan v. Haley (Tex. Com. App. 
1923) 250 S. W. 413; Bell Oil & 
Refining Co. v. Price (Tex. Civ. App. 
1922) 251 S. W. 559. 
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ome statutes require that the statement of the claim for lien shall be 
rified by the claimant or some other person having knowledge of the 
But an affidavit of a corporation claimant to a lien statement made 
7 an agent need not recite that he has personal knowledge of the facts.*® 
ien statements may be amended within the discretion of the court.‘ 
“otice of the lien must be filed within the time prescribed in the statute.“ 
he statutes ordinarily require that the notice of lien contain a descrip- 
on of the property,*” the name of the employer or owner, the amount of 
je claim and the time when labor and materials were furnished. A sub- 
antial compliance with these requirements is usually held sufficient. 


42 Orth v. West View Oil Co. 
(1893) 159 Pa, 388, 28 A. 180. 

An affidavit to fix a lien on well 
casing under Vernon’s Sayles’ Ann. 
Civ. St. 1914, art. 5628, and Ver- 
non’s Ann. Civ. St. Supp. 1918, art. 
5639a, is sufficient, if it describes 
the casings without a description of 
the leasehold or estate or land on 
which it was used sufficient to create 
a lien under Vernon’s Sayles’ Ann. 
Civ. St. 1914, arts. 5622, 5624, since 
the latter refer to the affidavit of 
materialman seeking a lien on hand 
as well as a _ building erected. 
Moore v. Carey Bros. Oil Co. (Tex. 
Civ. App. 1922) 246 S. W. 1083. 

Under Vernon’s Ann. Civ. St. Supp. 
1918, arts. 5639a, 5639b, 5639d, 
and Rev. St. 1911, arts. 5621-5639, 
affidavit filed by claimant of mate- 
rialman’s lien on drill pipe which 
described land on which such pipe 
was to be used as ‘“‘certain land, 
premises and leasehold of land in 
what is known as the Markham Oil 
Field, in Matagorda county, Tex., 
the description of which land and 
mineral lease thereon is unknown to 
this affiant,’’ held insufficient to fix 
lien. Continental Supply Co. v. Gil- 
lespie (Tex. Civ. App. 1925) 269 S. 
W. 859. 


\ 
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§ 223. Priority 


In accordance with the general rule governing priorities as between in 
cumbrancers of property, all subsequent lien holders or purchasers for 
value with notice of a prior lien take subject to it. Some statutes specif- 
ically provide that a mechanic’s lien is entitled to priority over all sub 
sequent liens or claims to the property.“ In some jurisdictions, where 
the statute provides that the lien relates back to the date upon which labor 


or materials were first furnished, such lien has priority over mortgages 
made and recorded prior to the filing of the notice of lien.4* But, where 
the lien does not relate back to the date of furnishing materials or labor, 
a mortgage recorded prior to filing notice of the lien has preference over 


it? 


43 Under Comp. St. 1921, § 7464, 
any person, who, under a contract 
with the owner of any oil and gas 
lease, shall furnish any material 
and supplies used on said lease, shall 
have a lien on the material and sup- 
plies so furnished, and on the whole 
of such leasehold and all other fix- 
tures and appliances thereon, used 
in operating said lease, and such lien 
shall be preferred to all other liens 
or incumbrances which may attach 
subsequent to the furnishing of such 
material and supplies. Atlas Sup- 
ply Co. v. Bank of Commerce of Ok- 
mulgee (1924) 101 Ol. 57, 223 P. 
59% 

Where corporation is organized to 
take over producing oil and gas 
lease belonging to another company, 
and as the only consideration there- 
for issues its stock to shareholders 
of old company in lieu of shares 
held by them therein, the new cor- 
poration is not an innocent purchas- 
er for value without notice of ma- 
terialman’s lien against lease, 
though lien statement on file in 
court clerk’s office did not correct- 
ly describe land. Hemisphere Oil & 


Gas Co. v. Oil Well Supply Co. 
(1924) 104 OKl. 83, 230 P. 245, 


259 S. W. 168; Baxter v. Cherry- 
vale Oil Co. (1922) 111 Kan. 621, 
208 P. 568. 

An assignee’s lien upon property 
for labor performed by assignor re- 
lates back, when fixed, to the time 
when the work was performed, and — 
takes precedence of all claims at- 
taching to it since that time. Crow- 
ley v. Adams Bros. & Prince (Tex. 
Civ. App. 1924) 262 S. W. 883. — 

45 In a proceeding under Ky. St. 
§ 2463, to have a certain sum ad- 
judged a mechanic’s lien on an oil 
and gas lease, where there was nO 
issue made in the pleadings on the 
validity of a mortgage regular on 
its face, the court was without ju- 
risdiction to hold the mortgage in- — 
valid, or to adjudge the mechanic’s 
lien filed after its recording prior y 
and superior to it. Gordon v. House 4 
(1923) 201 Ky. 45, 255 S. W. 846. . 
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CHAPTER 22 


ABILITY OF OPERATOR OF OIL AND GAS WELLS FOR INJURIES 
TO THE PERSON OR PROPERTY OF OTHERS 


224. In general. 
225. Injuries to persons. 
5144. Injuries to property. 


§ 224. In general 


The rules of law governing the liability of a lessee or operator of oil 
ad gas wells or pipe lines for injuries done to the person or property of 
other are not different from the rules which ordinarily govern liabili- 
- for injuries to person and property. For this reason it seems unnec- 
sary to do more in a work of this kind than call attention to some of 
ese rules, as they have been applied in some of the situations arising 
t of the operation of oil and gas wells. 


§ 225. Injuries to persons 


An oil and gas lessee or operator owes an invitee upon his premises 
1e duty not to injure him through negligent acts. But where a person 
s merely a licensee the owner or operator is only liable for injuries re- 
ulting from wanton or willful acts, or from a dangerous or defective 
ondition of the premises of which he had knowledge. Where the own- 
‘r of a city lot leased the premises for oil and gas purposes, but con- 
‘nued to occupy a house on the premises with the consent of the lessee, 
he lessor and the members of his family were held to be invitees, and 
he lessee liable for injuries to one of them for injuries resulting from 
he lessee’s negligence in maintaining an oil tank in a dangerous and 
4nsafe condition.1 But where a lessee capped a producing well, and as 


1 Constantin Refining Co. v. Mar- it for the purpose of allowing the 
in (1922) 155 Ark. 1938, 244 9. W. gas.to blow the water out of it must 
+. exercise care so as not inflict injury 

The owner of a gas well situated upon the person or property of one 
lear a public highway, on opening driving in the highway. Snyder v. 


a result of such capping a crater was formed on adjacent lands by es- 
caping gas, it was held that the lessee was not liable for the death of a 
child attracted to the place by this unusual phenomenon and killed by an 
explosion of the gas, caused by the lighting of a match by another spec- 
tator.2. Even though the lessee or operator be negligent, if the injured 
person by his negligent act or conduct contributes to such injury, there 


can be no recovery. 


Philadelphia Co. (1903) 54 W. Va. 
149, 46 S. B. 366, 63 EL. R.A. 806, 
102 Am. St. Rep: 94m: 

2Primmer vy. Harris (1921) 51 
Gale App. 40) L916 Tes 92a 

Where a boy went from the high- 
way to a well defendant was employ- 
ed to torpedo, and was injured when 
the gas ignited, he cannot recover 
therefor. Beatty v. E. I. Du Pont de 
Nemours Powder Co. (1912) 84 A. 
WO, PRG JER, G5, 

Under Ky. St. § 2726—8, intend- 
ed for protection of mine employees, 
failure to fence and protect mine 
air shaft opening does not render 
owner liable to mere licensee using 
path eight feet away.  Shaver’s 
Adm’r y. Louisville Gas & Electric 
Cor U9 2b). Zi0t iy SiO 2GSRSe Wi. 
1082. 

3 Persons using horses on a high- 
way in close proximity to a gas well 
have the right to presume that the 
owner will not open it without warn- 
ing, and are not guilty of contrib- 
utory negligence in failing to turn 
and fly from it, or in failing to give 
warning of their presence. Snyder 
v. Philadelphia Co. (1903) 46S. EH. 
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366, 54 W. Va. 149, 63 L. R. A. 896, 
102 Am, St. Rep. 941. 
Where the evidence in an action 
for negligently causing the death of 
plaintiffs’ husband and father show- 
ed that he was an experienced min- 
er of oil, and had walked with a 
lighted lantern within 40 feet of a — 
recently opened and very active gas. 
well with full knowledge of its ex- 
istence, the court was justified in 
taking the case out of the hands of 
the jury and entering a compulsory 
nonsuit. McClaffertz v. Fisher (Pa. 
1885) 2 A. 60. 
Where, by reason of the leaking — 
of a natural gas well, gas escaped 
into a neighboring cellar and ex. / 
ploded, killing plaintiff’s decedent, 
and the jury, in answer to such ques: > 
tions, found the negligence of de- 
fendant was the cause of the death, 
and that the well was not safely con- 
structed, and that the officers of de- 
fendant were negligent, the findings 
being neither contradictory nor de- 
structive of plaintiff’s right of recoy- 
ery, a motion for judgment in fayor 
of defendant was properly denied. 
Coffeyville Mining & Gas Co. v. Car- 
ter (1902) 70 P. 635, 65 Kan. 565. 
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§ 2251/. 


The drilling and operation of oil and gas wells is a lawful business and 
1ot a nuisance per se.* 


Injuries to property 


Such a business may, however, become a nui- 
sance, and be enjoined as such, depending upon the facts and circum- 
stances of a particular situation. If a well may be so drilled and operat- 
ad in a particular location without becoming a nuisance to surrounding 
yroperty owners, only the unlawful operation of it will be enjoined.® 
he drilling of a gas well at a distance of one hundred and fifty feet 
from a dwelling house will not be enjoined as a nuisance, where it is not 
shown that water, oil, or gas will be found in such quantities that it can+ 
ot be controlled, so as to prevent appreciable injury to the property of 
others.6 But a lessee will be prevented from drilling a well in such a 
location as will endanger the lives of persons lawfully using the surface, 
if it is shown that he could drill at another place equally advantageous to 
himself.’ 

A landowner has a right that the surface water collecting upon his 


land shall drain away over the lower land of his neighbor. ‘This re- 


4 McGregor v. Camden (1899) 47 
W. Va. 193, 34 S. B. 936. 

5 McGregor v. Camden (1899) 47 
W. Va. 193, 34 S. HB. 936. 

6 Windfall Mfg. Co. v. Patterson 
(1897) 148 Ind. 414, 47 N. E. 2, 37 
L. R. A. 381, 62 Am. St. Rep. 532. 

7 Gulf Pipe Line Co. v. Pawnee- 
Tulsa Petroleum Co. (1912) 34 Okl. 
m5, 127 P. 252, 41 L. R.A. (CN. 8.) 
1108. 

A preliminary injunction will not 
be issued against the drilling of an 
oil or gas well through a part of 
a coal mine from which all coal has 
been extracted except what is neces- 
sary for props, upon numerous affi- 
davits by miners, engineers, and 
chemists that there would be great 
danger of explosions in the mine 
from the escape of gas through leaks 
in the casing likely to be caused by 
the falling of rocks or the slipping 


of the earth above, and from cor- 
rosion thereof by sulphur water, 
when these averments are contra- 
dicted by numerous affidavits equal- 
ly entitled to credit; especially so 
in view of the fact that special, pre- 
cautions are to be taken in this in- 
stance to prevent leaks, and the fur- 
ther fact that there is much doubt 
as to the respective rights of the 
miner and the owner of the fee. 
Rend v. Venture Oil Co. (C. C. 1891) 
48 F. 248. 

The owner of a gas well, situated 
near a highway, can open it to al- 
low the gas to blow the water out 
of it, though the noise is such as 
to frighten horses or persons on the 
highway. Snyder v. Philade'phia 
Co. (1903) 46 S. E. 366, 54 W. Va. 
149, 63 L. R. A. 896, 102 Am. St. 


Rep. 941. 
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mains true, even though such water becomes contaminated to some ex- 
tent by the operation of oil and gas wells upon the dominant land, 
But the dominant owner cannot subject the servient land to an unrea- 
sonable flowage by pumping salt water from oil wells on the dominant 
land, and allowing it to flow upon and collect on the servient land, so 
as to render it valueless for agricultural purposes. In some jurisdic. 
tions statute fixes a duty upon oil and gas operators not to permit oil or 
salt water to flow over the surface of lands.® A violation of the statute 


is an actionable injury.!° 


In some jurisdictions it is held that one who impounds oil in a pipe’ 
line or tank is liable for damage caused by its escape, regardless of his 
Thus, where oil escaped from a pipe line and poisoned 
the water in a creek, killing the plaintiff’s cattle, the defendant was held 
liable, although no negligence was shown in the construction of the pipe 
line.44 In other jurisdictions there seems to be no liability, in absence 


negligence. 


8 Niagara Oil Co. v. Ogle (1912) 
1t slnide =29)25) 9S INe eels COs 42) lus 
Re AG GN. Se)! 74s Amn iGass aoa: 
67; Niagara Oil Co. 
(1910) 48 Ind. App. 238, 91 N. H. 
825. 

Instruction that one permitting 
salt water to flow from his oil and 
gas wells into creek running through 
land of another, thereby polluting 
and poisoning stock water in his 
pasture, to injury of such other, 
was liable, held not erroneous for 
failure to characterize such action 
as negligence. Owen-Osage Oil & 
Gas Co. v. Long (1924) 231 P. 296, 
104 Okl. 242. 

Where an oil syndicate claims the 
ownership of all the waste oil on the 
field and diverts the mixed oil and 
salt water by ditches into a natural 
drain, closed by a dam, for the pur- 
pose of separating and saving the 
oil, the syndicate is responsible for 
all the actual damages occasioned to 
the estate below by the escape of salt 
water and oil over or through the 
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vy. Jackson ~ 


fi 


dam. McFarlain v. Jennings-Hey- — 
wood Oil Syndicate (1907) 43 So. 
lUGy5), Walley IWel. ei7/— 

In action against an oil company 
for damage caused by salt wate 
and B. S. permitted to run across 
plaintiff's lands, in which the com- 
pany pleaded that another company, 
a tenant of the plaintiff, contributed 
to the injury, evidence from which 
jury could reasonably separate the 
damages caused by the two compa- 
nies held to warrant refusal of di- 
rected verdict for defendant on the- 
ory that damages caused by each 
company could not be separated. 
Kay & Kiowa Oil Co. v. Moore 
(19:23) 96 Ol, 2475 2210S see 

9Oklahoma Compiled Statutes 
1921, § 7969. 

10 Owen-Osage Oil & Gas Co. Vv. 
Long (1924) 104 Okl. 242, 230°B8 
296; Pulaski Oil Co. v. Edwards 
(1923) 92 Okl. 56, 217 P. 876; Midas 
Co. Gasoline Co. v. Bavk (1923) 95 
ORM 29) 20t Be oade 

11 Texas Co. y. Earles (Tex. Civ. 


2251, 


p. 1914) 164 S. W. 28; Texas Co, 
Giddings (Tex. Civ. App. 1912) 
8 S. W. 1142. In Hauck v. Tide 
Yater Pipe Line Co. (1893) 153 Pa. 
6, 26 A. 644, 20 L. R. A. 642, 34 
m. St. Rep. 710, it was held that, 
here oil escaped from a pipe line 
d destroyed plaintiff’s spring, the 
fendant was liable for the dam- 
es, regardless of its negligence 
1 permitting the oil to escape. The 
urt went on the theory that the 
cape of the oil and pollution of 
e spring amounted to a nuisance. 
12 Jennings v. Davis (1911) 187 
* 703, 109 C. C.,A. 451; McMurray 
- Prairie Oil & Gas Co. (1911) 159 
o. App. 6238, 141 S. W. 463; Win- 
aett v. Carnegie Natural Gas Co. 
$908) 37 Pa. Super. Ct. 204; 
3tandard Oil Co. v. Glenn (1918) 
74 Okl. 24, 176 P. 900; Behling v. 
Southwest Pennsylvania Pipe Lines 
(1894) 160 Pa. 359, 28 A. 777, 40 


‘4m. St. Rep. 724; Northup v. Eakes- 


(1918) 72 Okl. 66, 178 P. 266; 
Yodd v. Prairie Pipe Line Co. (1921) 
108 Kan. 485, 196 P. 623; Coffey- 
wille Mining & Gas Co. v. Carter 
(1902) 65 Kan. 565, 70 P. 635; 
Avery v. Wallace (1924) 98 Okl. 
155, 224 P. 515; Clement v. United 
‘States Pipe Line Co. (1916) 253 
Pa. 187, 97 A. 1070. 

13 Jennings v. Davis (1911) 187 
F. 703, 109 C. C. A. 451. 

Where an oil pipe line broke at a 
point where it crossed a river, as 
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“ negligence.!* In accordance with this view it has been held that one 
ansporting oil through a pipe line is not liable for damages resulting 
om leakage, if in the construction of the pipe line he has exercised that 
cree of care which would be exercised by a man of ordinary prudence 
der the same circumstances and conditions, if the whole risk were his 
nJ18 If the leakage of oil or gas from the pipe line or tank, although 


the result of an extraordinary flood, 
but it was shown that the breaking 
could have been prevented, had de- 
fendant used proper care in con- 
struction and maintenance, by rein- 
forcing the joints with clamps, de- 
fendant was not relieved from liabil- 
ity, on the theory that the break- 
ing of the line was the result of vis 
major. McMurray v. Prairie Oil & 
Gas Co. (1911) 141 S. W. 463, 159 
Mo. App. 623. 

In an action for injuries to plain- 
tiff’s land by its being overflowed by 
oil escaping from defendant’s pipe 
line, evidence held to warrant a find- 
ing that the injury was caused by 
defendant’s specific negligence in 
failing to secure the pipe line by 
clamps. McMurray v. Prairie Oil & 
Gas Co. (1911) 141 S. W. 463, 159 
Mo. App. 623. 

The mere fact that leakage in an 
oil pipe line was caused by the blow- 
ing out of a rubber gasket between 
the two parts of a joint does not 
constitute evidence of negligence in 
the construction or operation of the 
pipe line or in the quality of the ma- 
terials used, and the owner cannot 
be held liable for damage caused 
to the property of another by such 
leakage without. evidence of negli- 
gence in one or the other of such 
particulars. Jennings v. Davis 
(1911) 187 F. 7038, Tog ‘CG. C. Ay 
451. 
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a result of the operator’s negligence, is not the direct or proximate cause 
of the injury, such operator cannot be held liable.4 

A lessee of land for oil and gas purposes is under a duty not to cause 
unnecessary injury to the surface of the land, and is liable in damages 


for a breach of such duty. 


The rights of a lessee that others shall not enter on the leased land 
and take oil and gas, the privileges of the lessee to take oil and gas re~ 
gardless of the fact that such taking reduces the flow in neighboring 


14 Plaintiff’s house was on the 
bank of arun. A pipe line was laid 


in the run up to the oil wells above. 


plaintiff’s house. A branch line 
from a well across the run connect- 
ed with the main line near plaintiff’s 
house. Oil tanks on the main line 
caught fire. The burning oil flowed 
down the run, past plaintiff’s house, 
till it reached a dam built to pre- 
vent its descent into the village, and 
the heat from the oil burning in the 
dam caused the branch line to burst, 
and plaintiff’s house caught fire and 
was consumed. Held, that the lay- 
ing of the pipe lines in the run was 
not the proximate cause of the burn- 
ing of plaintiff's house. Behling yv. 
Southwest Pennsylvania Pipe Lines 
(USS) AUGO Pa. vo bo yecicmAGn dil. ot 
Wkly. Notes Cas. 209, 40 Am. St. 
Rep. 724. 

Plaintiff owned buildings near de- 
fendants’ pipe line, one of which 
was occupied as a blacksmith shop. 
The blowing out of a gasket from 
a pipe joint caused a leakage of oil 
which spread over the ground 
around and under plaintiff’s build- 
ings. When the blacksmith came to 
his shop there was oil under it, the 
floor being above ground, and also 
in front. He started a fire, heated 
a piece of iron, and cut off a piece 
on the anvil, and allowed such piece, 
which was red hot, to fall through 
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a crack in the floor where it set fire — 
to the oil and plaintiff’s buildings 
were destroyed. Held that the act 
of the blacksmith, which was that 
of an independent intervening agent, 
for which defendants were not re- 
sponsible, was negligent as matter ; 
of law, and was the proximate cause — 
of plaintiff’s loss. Jennings v. Da- — 
vis (1911) 187 F. 708, 109 C. Cig 
451. ; 
Where several persons operating 
separate oil and gas leases negli- 
gently allowed crude oil to escape 
into a creek, where it was ignited 
and carried by wind and flow upon 
plaintiff’s barn, which was totally 
destroyed, they were jointly and 
severally liable. Northup yv, Hakes 
(L918) 2:2) OI 6:6; 17 Seeeecinios 

15 Wemple v. Pasadena Petroleum 
Co. (1920) 147 La. 582, 85 So. 230g 
Franz Corporation vy. Fifer (1924) — 
295 F. 106; Pulaski Oil Co. v. Con=— 
ner (1916) 62 Okl. 211, 162 P. 46euuue 
L. R. A; 1917G, 1190. 7 

Where, after building a road, a 
lessee abandons exploration for ol iy 
before drilling a well, he is liable 
for injury to the land caused there- 
by, though the landowner has n 
interest in the oil. Coffindaffer vy. 
Hope Natural Gas Co. (1914) 81 S. 
Ht. 966, 74 W. Va. 107, 52 I: eas 
CN. S))) 473, 
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16 See Sections 9, 22, 28 and 37, 
pra. In this connection see Lou- 


il Co. (1919) 145 La. 233, 82 So. 
- &6 A. L. KR. £11; Hague v. 
heeler (1893) 157 Pa. 324, 27 A. 
4, 22 L. R. A. 141, 37 Am. St. 
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lis, and the duties of the landowner or lessee not to waste oil or gas 
uve been discussed in previous sections.1¢ 


Rep. 736; People’s Gas Co. v. Ty- 
ner (1892) 181 Ind. 277, 31 N. HO. 
59,16 L. R. A. 448; 31 Am. St. Rep. 
433; Greenfield Gas Co. v. People’s 
Gas Co. (1892) 181 Ind. 599, 81 N. 
E. 61; Texas Pacific Coal & Oil Co. 
v. Comanche Duke Oil Co. (Tex. 
Civ. App. 1925) 274 S. W. 193. 
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CHAPTER 23 


DRILLING CONTRACTS 
§ 226. In general. 
227. Construction. 
228. Performance or breach. 
229. Performance by driller. 
22914. Performance by driller excused or waived. 
230. Performance or breach by the owner or lessee. 
231. MDriller’s right to compensation. 
232. Driller’s rights upon breach by the owner or lessee. 
233. Remedies of the owner for breach by the driller. 


§ 226. In general 


It is a common practice in the oil and gas industry for owners or les- 
sees of oil and gas lands to enter into contracts with persons engaged in ; 
the business of drilling wells for the drilling of one or more wells for the 
purpose of testing their lands for oil and gas purposes. The considera 
tion for the promise to drill may take various forms, but it usually is a 
promise to pay a specified or determinable sum of money upon comple- 
tion of a well or wells, or the grant of a share in the production. The 
rules and principles of law governing contracts in general are applicable 
to this class of contracts in respect to their formation, operation, inter- 
pretation and discharge. 

_ A contract for the drilling of a well must be sufficiently definite and 
certain in its terms to express or import the duties to be performed bj 
the parties thereto. ‘Thus where a contract did not provide the dep 
to which a well should be drilled it was held incomplete? Likewise 
where the contract provided that the driller, as a part of the considera- 
tion for the contract, was to have the first chance at other drilling at the 
price paid in a certain oil field by reliable operators, it was held that 
such promise was too indefinite to be effective.® 


1 On all matters pertaining to con- 2 Gibson v. Texas Co, (Tex. Civ. 
tract for drilling oil and gas wells App. 1922) 239 S. W. 671. a 
the reliable authorities on the law of 3 Emery Bros. v. Mutual Benefit 
contracts should be consulted. Oil Co. (1918) 73 Okl. 94, 1755m% 

210. 
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A contract for the drilling of wells does not lack mutuality of con- 
ideration, although the driller has not promised to drill them where the 
»wner’s promise is supported by an executed consideration, that is, the 
»eginning of operations on other leases.‘ 

A contract to drill an oil well is not within the provision of the stat- 
ite of frauds requiring all contracts not to be performed within one 
year to be in writing for the obvious reason that such contract may well 
ye performed within the space of a year. But where the consideration 
for the drilling of a well or wells is a promise to give to the driller an 
interest in the lease or the lands drilled upon, such contract is within 
the provision of the statute of frauds requiring all contracts for the sale 
f land or interest therein to be in writing.® Where, however, the drill- 
r enters upon the land and drills a producing well, such contract may 
be enforced upon the doctrine of part performance.? 

Where a contract to drill an oil well is induced by fraudulent repre- 
sentations, it may be rescinded by the injured party. Thus where a 
driller was induced to enter into a contract to drill a well and to deposit 
a certain sum of money with a bank to secure the performance of his 
| promise in consideration of a promise to convey to him an interest in the 
lease by representations that there were already paying wells upon the 
‘Jand and that a pipe line was being built, such representations were not 
immaterial and mere matters of opinion, but representations of material 


4 Paragon Oil Co. v. A. B. Hughes the cost of plugging the abandoned 
& Sons (1922) 193 Ky. 532, 236 S. well. The third person furnished 
W. 963. the firm with work. Held, that the 

A firm sunk a well for gas or oil, furnishing of work constituted a 
but, finding neither, they abandoned consideration for the undertaking to 
the well, without plugging it as re- pay for the cost of plugging the 
quired by Burns’ Ann. St. 1901, § abandoned well, whether or not such 
7511. Thereafter a third person be- plugging was done in the manner 
came the holder of a gas and oil lease provided by law. McDonald v. Car- 
covering the premises. He sunk a lin (1904) 163 Ind. S420 02 Ne EH. 
well for gas or oil, but the work was 961. 
interfered with by water from the 5 Lincoln v. Kirk (Tex. Civ. App. 
abandoned well. He then plugged 1923) 243 S: W.. Ou. 
the latter well. The firm and the 6 Lincoln v. Kirk (Tex. Civ. App. 
third person then agreed if the third 1923) 243 S. W. 671. 
person would furnish the firm with % Lincoln v. Kirk (Tex. Civ. App. 
work in sinking wells he could take 1923) 243 S. W. 671. 
from the money due for such work 
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fact upon which he might rely, even though he had the opportunity to 
investigate the premises and determine their value, and he could rescind 
the contract and recover the amount deposited.® 

A contract calling for the performance of labor or services is ordina- 
rily held not to be assignable by the one who has the duty to furnish such 
labor or services on the ground that performance by another would be 
different from that contracted for.2 Where, however, from the entire 
contract it appears that a certain result, and not the personal service of 
the promisor, was contracted for, such contract may be assigned.” In 
accordance with this principle, it has been held that a contract to drill 
oil and gas wells may be assigned.14 


§ 227. Construction 


The general rules of construction which are applied in ascertaining 
the meaning of other contracts are applicable to the construction and 
interpretation of contracts for the drilling of oil and gas wells.!? In 


8 Morton v. Brinks (1921) 108 (Tex. Civ. App. 1922) 240 S. W. 
Kan. 743, 197 P. 210. See, also, 581; Galey v. Mellon (1896) 1727 
Hull-Tex Oil Ass’n v. Pipes (Tex. Pa. 448, 33 A. 560. 

Civ. App. 1922) 240 S. W. 994; In the last-cited case the court 
Danciger v. Hammond (Tex. Civ. said: ‘‘This action is founded upon 
App. 1924) 265 S. W. 193. In Over- a contract for drilling an oil well. 
by v. Mona Marie Trust (Tex. Civ. The personal performance of the 
App. 1922) 240 S. W. 581, it was work by the legal plaintiff could not 
held that person negotiating for a have been contemplated by the par- 
contract to drill a well on certain ties at the time the contract was 
' lands in return for an interest in made. The work, of necessity, re- 
the lease was under no duty to dis- quired the labor and attention of 
close to the other contracting party a number of men; and it does not 
that a well on an adjoining lease appear that because of his knowl- 
had recently been found productive. edge, experience, or pecuniary abili- 

91 Williston on Contracts (1920) ty, or for any other reason, Galey 
§ 413. was especially fitted to carry it on. 

105 Corpus Juris, p. 383; Devlin There is nothing of a personal na- 
v. Mayor, etc., of City of New York ture about it, and its personal per- 
(1875) 63 N. Y. 8; Rochester Lan- formance by him was not the in- 
tern Co. v. Stiles & Parker Press Co. ducement nor of the essence of the 
(1892) 185 N. Y. 209, 31 N. EB. contract.” 

1018; Anson on Contracts (2d Am. 12 Bain v. White (1919) 256 F. 
Ed. 1907) § 294. 428; 16% GC. Cy AS BGs Skelly Oil 
11 Overby v. Mona Marie Trust Co. y. Cassidy (C. C. A. 1924) 298 
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lany cases the courts have found it necessary to apply these rules to 
etermine the legal relations created by, and the character and extent of 
he work to be done by, this class of contracts.43 It is sometimes neces- 
ary to determine the meaning of certain terms used in these contracts 
‘rom the standard of interpretation of those engaged in this particular 
dustry.4 The peculiar physical characteristics of oil and gas making 


4. 699; California Well Drilling 
Yo. v. California Midway Oil Co. 
m9i8) 178 Cal. 837, 177 P. 849; 
. J. Yawger Co. v. Buttz (1910) 
45 Ind. App. 659, 91 N. E. 568; 
‘Argonia Oil & Gas Co. v. Wasson 
41922) 111 Kan, 124, 206 P. 320; 
Niles v. Meade (1920) 189 Ky. 243, 
24 8. W. 854; Texas Granite Oil 
Co. v. Williams (1923) 199 Ky. 146, 
250 S. W. 818; Winnett Pac. Oil 
Co. v. Wilson (1925) 74 Mont. 318, 
239 P. 1040; Gem Oil Co. v. Cal- 
lendar (1918) 70 Okl. 214, 173 P. 
820; Finch y. Pulaski Oil Co. (1925) 
110 OkKl. 270, 237 P. 599; Taylor 
y. Limburg (1916) 62 Pa. Super. 
Ct. 132; Gibson v. Texas Co. (Tex. 
i\Giv. App. 1922) 239 S. W. 671; 
‘Covington Oil Co. v. Jones (Tex. Civ. 
App. 1922) 244 S. W. 287; Osceola 
Oil Co. v. Stewart Drilling Co. (Tex. 
Civ. App. 1922) 246 S. W. 698; 
Security Banking & Investment Co. 
y. Flanagan (Tex. Civ. App. 1922) 
241. S. W. 702; Merritt v. Gray 
(Tex. Civ. App. 1924) 262 S. OW: 
539: Hammond vy. Decker (1907) 
46 Tex. Civ. App. 232, 102 S. W. 
#53; Danciger Vv. Hammond (Tex. 
Ciy. App. 1924) 265S. W. 193; Law 
vy. Swift (Tex. Civ. App. 1925) 271 
Ss. W. 106; Bell-Burke Oil-Cor Vv 
O’Neil (Tex. Civ. App. 1922) 242 S. 
W. 251; Osage Oil & Gas Go. V: 
Caulk (Tex. Civ. App. 1922) 243 S. 
W. 551; Small-Lynch Co. v. Mid- 
west & Gulf Co. of Texas Trust Es- 
tate (Tex. Civ. App. £O24)); 269) S: 
W. 163; Ranger Cisco Oil Co. Vv. 


‘Consolidated Oil Co. of Texas (Tex. 


Civ. App. 1925) 239 S. W. 648; 
Pagenkopf v. Phelps (Tex. Civ. App. 
1923) 253 S. W. 619; Henderson v. 
Kessel (1923) 93 W. Va. 60, 116 S. 
E. 68. 

13 In the following cases the pro- 
yisions of the contracts were with 
reference to the depth of the well to 
be drilled: Gibson v. Texas Co. (Tex. 
Civ. App. 1922) 239 S. W. 671; Cal- 
icornia Well Drilling Co. v, Califor- 
nia Midway Oil Co. (1918) 178 Cal. 
337, 177 P. 849; Merritt v. Gray 
(Tex. Civ. App. 1924) 262 S. W. 
539. 

In Gibson v. Texas Co., supra, 
where the contract was incomplete 
because it did not specify the depth 
to which the well should be drilled, 
it was held that the court would not 
construe the contract to mean that 
the driller had contracted to drill to 
such depth as was necessary to pro- 
duce oil, for the reason parties con- 
tracted upon the basis of a common 
understanding that oil might not be 
produced by a drilling to any depth. 
The court permitted the introduc- 
tion of parol evidence to show a con- 
temporaneous parol agreement to 
the effect that the well should be 
drilled to such depth that in the rea- 
sonable judgment of the driller the 
land was properly tested. 

As to construction of other provi- 
sions, see cases cited in Section 227, 
footnote 12, supra. 

14 California Well Drilling Co. v. 
California Midway Oil Co. (1918) 
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necessary prompt development to prevent their drainage through well 
on adjoining lands, and the uncertainty of the result of drilling opera 
tions, make time of the essence in most all drilling contracts. 


§ 228. Performance or breach 


Most of the litigation respecting drilling contracts has arisen out o! 
- matters respecting their performance or breach and the remedies there- 
for. ‘The same legal principles which generally govern in respect to the 
discharge of contracts by performance or breach are applicable to th 
type of contracts now under consideration, Each party to such a con- 
tract is under a duty to substantially perform the obligations impose d 
upon him thereby, unless performance is waived, excused or discharged 
by the breach of the other party. 


§ 229. Performance by driller 


As contracts for drilling wells for oil and gas are usually drawn, it i 
necessary for the driller to perform all or a part of his duties thereun- 
der as a condition precedent to his right to recover the agreed compen- 
sation therefor. What constitutes performance in a given situation 
must, of course, depend upon the terms of the particular contract and 
the acts of the driller in compliance therewith. 

From the very nature of the oil and gas business and the result 
sought to be obtained by contracts for drilling oil and gas wells, it is in- 
cumbent upon the driller to exercise a reasonable degree of diligence in” 
the matter of commencement, continuance and completion of the work of 
drilling. Where time for commencement or completion of well is fixed 
by the contract, it is held to be of the essence.’® Failure to begin the 


178 Cal. 337, 177 P. 849; Twin & Hayslip v. Wilcox Oil Co. (Tex 
States Oil Co. v. Westerly Oil Co. Civ, App. 1923) 253 S. W. 641. 
(19:23) 93 OK. 297%, 2210) EF si 15 Niles v. Meade (1920) 189 Ky. 
Henderson v. Kessel (1923) 93 W. 243, 224 S. W. 854. 

Va. 60, 116 S. EH. 68; Gem Oil Co. 16 Jackson yv. Anglin (Tex. Civ. 
v. Callendar (1918) 70 Okl. 214, App. 1928) 252 S. W. 1085; Niles 
173 P. 820; Bain v. White (1919) v. Meade (1920) 189 Ky. 248, 224 
256 FY. 428,167 C. C. A. 556; Smith S. W. 854. 
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rilling of a well within the time limit fixed by the contract is not ex- 
used by driller’s inability to perform them arising out of casualties 
ithout fault on his part, where the conditions of the contract were not 
impossible of performance when the contract was entered into.? 

It is the duty of the driller, and contracts very often expressly re- 
uire, that the work be done in a careful and workmanlike manner. If 


the driller has completed the well, he is entitled to compensation there- 


17 Niles v. Meade (1920) 189 Ky. 
43, 224 S. W. 854. 

18 Collier v. Monger (1907) 75 
an. 550, 89 P. 1011; Banner Oil 
Gas Co. v. Gordon (Tex. Civ. App. 
1921) 235 S. W. 945; Phelps v. 
Horner (1923) 199 Ky. 589, 251 S. 
. 666; Winnett Pac. Oil Co. v. Wil- 
son (1925) 74 Mont. 318, 239 P. 
1040. In Bain v. White (1919) 256 
F. 428, 167 C, C. A. 556, where 
contract provided that the well 
should be drilled to the depth of 


/2,000 feet and be a “good, clean 
ihole’? when completed, it was held 


that the contract was not performed 


‘where the piping was left in such 


condition that mere lapse of time 


-or an attempt to withdraw it would 


obstruct the well. The court said: 
“By a good clean hole is not to be 
understood one which is free from 
mud, but one which is free from 
those things, the presence of which 
would render the hole incapable of 
the uses for which it was designed.” 
19 Banner Oil & Gas Co. v. Gor- 
don (Tex. Civ. App. 1921) 235 S. 
W. 945; Phelps v. Horner (1923) 
199 Ky. 589, 251 S. W. 666. 
Whether one who commenced 
drilling a 3,500-foot oil well and 
drilled to a depth of between 40 
and 50 feet on the day, on or before 


or, if the work has been done in a workmanlike manner.’® If the point 
is controverted it may raise a question of fact for a jury.1® But evi- 


which his contract required him to 
begin drilling, with an engine rig, 
and bit admittedly insufficient with 
which to continue the work, com- 
menced the well as contemplated by 
the contract, which required that he 
not only begin drilling on or before 
such date but that he prosecute the 
drilling with reasonable and pru- 
dent dispatch to completion, or 
merely did so as a pretense or sub- 
terfuge to prevent forfeiture of his 
bond or save his rights under the 
contract, held for the jury. Jack- 
son v. Anglin (Tex. Civ. App. 1923) 
252 S. W. 1085. 

A verdict allowing recovery by 
plaintiff for drilling a well and for 
extra work in bailing it out, not- 
withstanding defendant’s claim that 
the well had been ruined by plain- 
tiff’s negligence, held not flagrantly 
against the evidence, some of which 
tended to support plaintiff’s claim 
that the trouble resulted from the 
improper shooting of the well by 
defendants. Phelps v. Horner 
(1923) 199 Ky. 589, 251 S. W. 666. 

The burden of proof is on plain- 
tiff, who alleges that defendant, in 
the performance of his contract to 
shoot an oil well for plaintiff, was 
negligent in the explosion of a squib 
therein. Davidson v. Humes Torpe- 
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dence to the effect that after a driller ceased drilling others drilled deep- 
er and found oil in greater quantities is insufficient alone to require sub- 
mission to the jury of the issue as to whether the well had been drilled 
in a workmanlike manner.”° 

If the contract requires that the well be of a certain depth or width, 
the driller cannot recover for the drilling unless he has substantially 
complied with the terms of the contract. ‘Thus where a contract re- 
quired that the well be 554 inches in diameter the drilling of a 4/4-inch 
well is not a substantial compliance, even though the well of smaller bore 
is just as effective for proving the land did not contain gas and at the 
same time less expensive to the owner.”* 


. oil-bearing 


do Go. (1898) 188 Pa. 335, 41 A. 
649. 

One who had contracted to 
“shoot”? an oil well with a torpedo 
ran the bailer down to the bottom 
of the hole, which extended some 
feet below the oil-bearing rock, and, 
finding it clear, lowered the torpedo 
till it stopped, and then exploded it. 
It was discovered that the shot had 
been exploded 200 feet above the 
rock, and thereafter 
slate, etc., continually fell in from 
the place of explosion. After lower- 
ing the torpedo, the contractor did 
not run the measuring line down, 
to see whether it had reached the 
bottom, but there was no evidence 
that it was customary to do so; nor 
was there evidence that the falling 
of slate was so unusual a result of 
shooting a well that it was evidence 
of negligence per se. Held, as a 
matter of law, that the contractor 
was not negligent. Hast End Oil Co. 
v. Pennsylvania Torpedo Co. (1899) 
190 Pa. 350, 42 A, 707, 44 Wkly. 
Notes Cas. 33, 29 Pittsb. Leg. J. (N. 
Sh) Blo 

20 Banner Oil & Gas Co. v. Gordon 
(Tex. Civ. App. 1921) 235 S. W. 
945. 


21 Gillespie Tool Co. v. Wilson 
(1888) 123 Pa. 19, 16 A. 316, ig 
this case the court said: “It is no 
answer to say that, for the purpose 
of testing the territory, a 44-inch 
well was as good as a 5 %-inch well, 
nor that reaming out the well to 
give the width and depth required 
by the terms of the contract would 
have subjected defendants to addi- 
tional expense without any corre- 
sponding benefit. That was their 
own affair. They contracted for the 
boring of a well of a specified depth, 
dimensions, etc., and they had a 
right to insist on at least a substan- 
tial performance of the contract ac- 
cording to its terms. That was not 
done, and the court was clearly right 
in refusing to submit the case to the 
jury on evidence that would not 
have warranted them in finding sub- 
stantial performance of the contract. — 
The equitable doctrine of substantial 
performance is intended for the pro- — 
tective relief of those who have 
faithfully and honestly endeavored 
to perform their contract in all ma- 
terial and substantial particulars so 
that their right to compensation 
may not be forfeited by reason of 
mere technical, inadvertent, or un- 
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Where a contract is not clear in its meaning, it sometimes becomes a 
question of construction for the court, as well as a question of fact for 
he jury, to determine whether the driller has fully performed his con- 
ract and is entitled to compensation.”* Thus where a contract provid- 
-d that the well be drilled “into the oil sand, or to a depth of 3,500 feet 
£ required by the said first party,” it was held that the contract was not 
complied with by drilling into oil sand at any depth, for the term “oil 
sand” as used in the contract meant a producing oil sand.?* Contracts 
sometimes provide for payment to the driller upon completion of the 


ell. 


important omissions or defects. It 
is incumbent on him who invokes 
its protection to present a case in 
hich there has been no willful 
mission or departure from the 
terms of his contract.” 

In Law v. Swift (Tex. Civ. App. 
1925) 271 S. W. 106, it was held a 
driller could not excuse his failure 
to drill a well to the required depth 
on the ground that no benefit would 
result to the owner thereby. 

See, also, Covington Oil Co. v. 
Jones (Tex. Civ. App. 1922) 244 S. 
W. 287; Empire Gas & Fuel Co. v. 
Couch (Tex. Civ. App. 1920) 226 S. 
'W.1103: Bain v. White (1919) 256 
|i 428, 167 C. C. A. 556. 

22 California Well Drilling Co. v. 
| California Midway Oil Co. (1918) 
mre Cal. 327, 177 P. 849; Hender- 
gon v. Kessel (1923) 93 W. Va. 60, 
116 S. BE. 68; Empire Gas & Fuel 
Co. v. Couch (Tex. Civ. App. 1921) 
226 S. W. 1103; Gibson v. Texas 
Co. (Tex. Civ. App. 1922) 239 S. W. 
671; Britton v. Cotton States Pe- 
troleum Co. (Tex. Civ. App. 1926) 
283 S. W. 887; Bain ‘v. White 
11919) 256 F. 428, 167 C. C..A. 
556. 


Under such contract, where the driller contracted to drill a well 
-hrough a certain sand, unless oil or gas were found in paying quantities 
at a lesser depth, the drilling of the well through the specified sand and 
leaning it out was held to amount to a completion of the well. 


23 California Well Drilling Co. v. 
California Midway Oil Co. (1918) 
U8 Cal. Sat, 177 P. 849, 

To drill an oil well in a good and 
workmanlike manner within the 
terms of a contract does not include 
placing it in complete condition for 
permanent preservation by placing 
therein a packer and tubing and re- 
moving salt water therefrom. Col- 
lier v. Monger (1907) 75 Kan. 550, 
Sour Ler. 

Under a contract to drill an oil and 
gas well and to go to the Mississip- 
pi limestone unless a good quantity 
of oil or gas is struck or otherwise 
at the option of the employer, the 
contractor agreeing to do the drill- 
ing in a good and workmanlike man- 
ner, and the employer agreeing to 
give $1 per foot for the drilling, 
the contractor was entitled to the 
contract price for drilling the well 
when he reached the Mississippi 
limestone, if the work was done in 
a good and workmanlike manner. 
ra: 

24 Henderson v. Kessel (1923) 93 
W. Va. 60, 116 S. E. 68. 

“Completion of well” within oil 
well drilling contract, allowing 30 


Ch, 2% 
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§ 22914. Performance by driller excused or waived 


One contracting to drill a well may claim performance or defend z 
action for nonperformance, if he can establish that full performance on 
his part has been waived, some valid excuse for nonperformance, or 
prior breach by the other contracting party. 

A drilling contractor cannot excuse his failure to commence or com- 
plete a well within the time prescribed in the contract on account of the 
happening of events without his fault, if the contract was not impossible 
of performance when entered into,® nor excuse his failure to drill the 
well the proper width or depth, on the ground that the well as drilled is 
sufficient to test the land or that in-his opinion it would be a waste of 
money to drill deeper.?® Where the contract provides that the well is — 
to be drilled to a certain depth, unless the owner instructs that the drill- 
ing be stopped before that depth is reached, the driller may recover the ~ 
agreed compensation to the extent of his performance although the well _ 
is not drilled to the depth mentioned in the contract, if he can.show that — 
the work was discontinued at the request of the owner.”? If, after the — 
owner orders drilling stopped, he takes charge of the well and damages 
it so that drilling cannot be continued, the driller is entitled to his com- 
pensation.*8 Likewise, if drilling is stopped and the owner accepts the 


days after completion in which to 
operate and test the well, meant the 
clearing of the well after reaching 
the specified depth so that the sand 
reached might give that flow of pro- 
duction by its own force, or by 
pumping, which would result from 
a well so prepared in the ordinary 
and usual manner for making prepa- 
ration for such test. Twin States 
Oil Co. v. Westerly Oil Co. (1923) 
93 OK), 29'7, 2210! BP. 8:39 

In an action to recover a balance 
due on a contract to drill an oil well 
to a particular depth, unless paying 
sand was found at a lesser depth, 
denial of an instruction that the 
burden was on plaintiff to show that 


,ing sand in order to secure payment 


it had not passed through oil-bear- 


for drilling the entire depth held 
not error. Osceola Oil Co. v. Stew- 
art Drilling Co. (Tex. Com. App. 
1924) 258 S. W. 806. : 

25 Niles v. Meade (1920) 189 Ky. 
243, 224 S. W. 854. 

26 Law v. Swift (Tex. Civ. App. 
1925) 271 S. W. 106; Covington Oil 
Co. v. Jones (Tex. Civ. App. 1922) 
244 8. W. 287; Gillespie Tool Co. 
Vv. Wilson (1888) 123 Pa. 19, 6 
MB BG- f 

27 Empire Gas & Fuel Co. v. Couch ~ 
(Tex. Civ. App. 1921) 226 S. W. 
THOR. 

28 Under a contract to drill an oil 


» 
22914 PERFORMANCE BY DRILLER EXCUSED OR WAIVED 685 


ell, he cannot complain if the driller does not drill further.*® Accept- 
ce in such case is ordinarily a question of fact.8° Where the owner 
or lessee agrees to furnish material such as casing to be used in the drill- 
ng of the well and the well is not completed within the time required 
yecause of the owner’s breach of his part of the contract, he cannot com- 
jlain because of the driller’s breach.#4_ Breach by the driller may like- 
ise be waived by supplemental contracts or agreements ** or by the 
ction of the owner recognizing the existence of the contract after a 


reach by the driller. 


tion therefor.3* 


ell for a stipulated sum to a depth 
f 2,800 feet, unless oil be found in 
paying quantities before reaching 
that depth, which contained a pro- 
vision that, if a showing of oil is 
found, the drilling shall cease, and 
the owners of the lease shall be no- 
tified, to enable the owners to test 
out the showing, and where, at a 
depth of 2,763 feet, a showing of oil 
‘is found, the drilling stopped, the 
owner notified, and he takes charge 
of the well and tests it out, and in 
so doing plugs the bottom of the 
well so it is not possible to drill 
deeper, held, that the owner is not 
justified in refusing to pay the con- 
tract price because the driller did 
not complete the drilling to a depth 
of 2,800 feet. Miller v. Brosius 
(1923) 113 Kan. 652, 216 P. 294. 
29 Roberts v. Burleson (Tex. Civ. 
App. 1926) 284 S. W. 632; Cali- 
fornia Well Drilling Co. v. Califor- 
nia Midway Oil Co. (1918) 178 Cal. 


But where the owner repudiates the contract 
he driller cannot continue the well to completion and claim the compen- 


337, 177 P. 849; Henderson v. Kes- 
sel (1923) 93 W. Va. 60, 116 S. 
E. 68. 

30 Roberts v. Burleson (Tex. Civ. 
App. 1926) 284 S. W. 632. 

81 Robinson v. Rispin (1917) 34 
Cal. App. 536, 165 P. 979; Texas 
Granite Oil Co. v. Williams (1923) 
199 Ky. 146, 250 S. W. 818; Holiday 
Oil Co. v. Smith (1924) 100 Okl. 
172, 228 P. 775; Southwestern Oil 
& Refining Co. v. Morgan (Tex. Civ. 
App. 1926) 280 S. W. 320. 

32 Pagenkopf v. Phelps (Tex. Civ. 
App. 1923) 253 S. W. 619; Hunt 
vy. Woods (1925) 168 Ark. 407, 270 
S. W. 505. 

33 Niles v. Meade (1920) 189 Ky. 
243, 224 S. W. 854; Bettes v. Mid- 
Texas Petroleum Co. (Tex. Civ. App 
1922) 243 S. W. 753. 

34 Craig v. Higgins (1924) 31 
Wyo. 166, 224 P. 668; 8 Williston 
on Contracts (1920) § 1298. 
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§ 230. Performance or breach by the owner or lessee 


Under the ordinary drilling contract, the principal duties of the 
owner or lessee are to permit the driller to continue the work until the 
well is finished and to pay the agreed price provided in the contract upon 
the completion of well. An act of the owner or lessee which prevents th 
driller from continuing the work of drilling, in absence of a special pro- 
vision in the contract, amounts to a breach.®5 A driller who has substan- 
tially performed his duties under the contract is entitled to compensation, 
and a failure or refusal of the owner or lessee to make such payment in 
the time and manner provided in the contract amounts to a breach there- 
one ee 

But in addition to these general duties the owner or lessee very often 
agrees to furnish water, fuel or casing to be used by the driller,3? to’ 
place certain sums of money in escrow as a security for his promise to 
compensate the driller,3* or to make extra compensation to the driller 
for delay caused by the fault of such owner or lessee.3® A failure by 


35 Cadillac Oil & Gas Co. v. Robert 
Lovelace & Co. (1923) 198 Ky. 267, 
248 S. W. 883; Marland Refining 


lumbian Oil, Asphalt & Refining Co. 
(1904) 144 Cal. 670, 78 PP, 28%e 
Texas Granite Oil Co. v. Williams 


Co. v. Dunigan (1924) 104 OkI. 
194, 230 P. 869; Smith v. Boyde 
C1924), 17 Kank i609) 2812) PP 870% 
Southwestern Oil & Refining Co. v. 
Morgan (Tex. Civ. App. 1925) 280 
S. W. 320; Holiday Oil Co. v. Smith 
(GS24) LOO Oki Zem2iziombee aioe 
Letcher v. Maloney (1918) 70 Okl. 
6b; U2) Be -92. 

36 Bailey v. Fredonia Gas Co. 
(CUOMO) S25 Ken 746 lO Sie aalite: 
Collier v. Monger (1911) 84 Kan. 
107, 123 RP. 385; Red Bank Oil Co: 
Vv. Cook (1925) 1156 OK W63, 242 
PPS: 

37 Hezlep v. A-1 Oil & Gas Co. 
(2923) 2 Kane 6h 2a Prsgsil 
Robinson v. Rispin (1917) 33 Cal. 
App. 586, 165 P. 979; Cook vy. Co- 


(1923) 199 Ky. 146, 250 S. W. 8185 
Security Banking & Investment Co. 
v. Flanagan (Tex. Com. App. 1923) 
254 S. W. 761; Upham Gas Co. of 
Texas v. Agnew (Tex. Civ. App. 
L925) 2708S. We LOSite 
38 Pen O Tex Oil & Leasehold Co. 
v. Fairchild (Tex. Civ. App. 1928) 
252 S. W. 847; Homa-Okla Oil Co. 
v. Parsons (1925) 115 Oki. 1, 246 
Pe LoGse 
39 Richards v. Van Byery (Tex. 
Civ. App. 1922) 243 S. W. 631; 
Security Banking & Investment Co. 
v. Flanagan (Tex. Com. App. 1923) 
254 8. W. 761; Shanks v. Giese Oil 
& Gas Co. (1924) 116 Kan. 525, 
BOT P, ook; 


sontract by him.‘ 


40 A well-drilling contractor is en- 
Litled to fair compensation for the 
ength of time his drilling rig was 
dle at a well, at the request of em- 
dloyer to suspend operations, so that 
atter might have opportunity to sell 
che lease, and to decide whether he 
ould have the well drilled deeper 
r the work stopped altogether. 
hanks v. Giese Oil & Gas Co. 
(1924) 116 Kan. 525, 227 P. 261. 
Where, after being notified that 
arties contracting to drill were 
orced to shut down for lack of wa- 
er which was to be furnished by the 
arty letting the contract, the latter 
wired them to let the drillers go, 
and stop expense until he got there, 
a shutdown in obedience to this in- 
struction did not come within pro- 
visions for suspending or abandon- 
ing work, and is governed by a pro- 
' vision for payment for delays caused 
iby him. Richards v. Van Every, 
(Tex. Civ. App. 1922) 243 S. W. 
631. 

Under a well-drilling contract, 
providing for stipulated damages to 
the driller for delays ‘‘within the 
control of’? the employers, but that 
such provision should not be appli- 
cable in event of strikes, riots, etc., 
“or anything beyond the control of” 
the employers, the exculpatory con- 
ditions under the former phrase 
must be of the same kind and char- 
acter as those specifically enumerat- 
ed in the latter, which, to give ef- 
fect to all the language used, should 
be considered not as necessarily ex- 
cluding every imaginable condition 
not within the employers’ physical 
control, but as explanatory of and a 
guide in determining the character 
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he owner or lessee to perform these duties amounts to a breach of the 


and kind of conditions which should 
exempt them from doing the things 
essential to the prosecution of the 
work. Security Banking & Invest- 
ment Co. v. Flanagan (Tex. Civ. 
App. 1922) 241 S. W. 702. 

Under a drilling contract requir- 
ing the company employing the con- 
tractor to furnish him supplies and 
materials and to pay for any shut- 
down time caused by its failure to 
do so, failure to pay for such shut- 
down time is no ground for aban- 
donment of the contract, unless a 
prior demand for such payment is 
made and there is not enough money 
in a bank as required by the con- 
tract to secure such payment after 
such demand. Pen O Tex Oil & 
Leasehold Co. v. Fairchild (Tex. Civ. 
App. 1923) 252 S. W. 847. 

A contract for the drilling of cer- 
tain wells provided that defendant 
should furnish casing pipe and shoes, 
to be delivered on the ground, of 
such sizes as it might select, and 
should be properly inserted and 
used in the wells by plaintiff, and 
carried to the bottom, if possible, 
without diminishing the size, except 
in cases where it was found abso- 
lutely unavailable after the use of 
under-reamers and other applianc- 
es. Plaintiff drilled a hole 1,420 
feet deep, and, being of the opinion 
that it was impossible to put eight- 
inch casing, which he had been us- 
ing, to any greater depth, informed 
defendant of such fact, and asked 
for six-inch drive pipe for further 
use. Defendant did not comply, 
whereupon plaintiff abandoned the 
work. Held, that defendant’s fail- 
ure to furnish such pipe constituted 
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a breach of contract entitling plain- 
tiff to recover for the work. Cook 
v. Columbian Oil, Asphalt & Refin- 
ing Co. (1904) 144 Cal. 670, 78 P. 
287. 

Where by well-drilling contract 
defendant agreed to furnish gas to 
contractor for fuel, but reserved 
right to stop drilling at any depth 
desired, and defendant did discon- 
tinue operations at a depth less than 
agreed depth, profits that contrac- 
tor would have earned by drilling to 
agreed depth which it could have 
done, but for defendant’s failure to 
furnish fuel, held not recoverable 
in absence of showing that contrac- 
tor would have been permitted to 
drill to agreed depth if there had 
been no shortage of fuel. Upham 
Gas Co. of Texas v. Agnew (Tex. Civ. 
App. 1925) 270 S. W. 1081. 

Oil drilling contractor’s petition 
alleging that owners had agreed to 
furnish suitable casing, and that 
contractor was delayed for a period 
of 42 days, during which time he 
was required to fight water, because 
of owner’s failure to furnish prop- 
er casing, and that inferior grade 
of casing furnished by owners was 
not heavy enough to withstand the 
water pressure, held to plead con- 
tractor’s right to recover damages 
for such delay. Security Banking & 
Investment Co. v. Flanagan (Tex. 
Com. App. 1923) 254 S. W. 761. 

Where a leak in the casing of an 
oil well prevented the completion of 
the well to the depth agreed upon 
until the casing was replaced or re- 
paired, and the lessee refused to pay 
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Ch, 


the contractor for the replacing or 
repair of the casing at the price 
fixed by the contract for extra work, 
the contractor was justified in re- 


ite Oil Co. v. Williams (1923) 193 
Ky. 146, 250 S. W. 818. q 
Where a contract for drilling an 
oil well provided that, when the well 
is completed, contractor shall de- 
liver it to the oil company free and 
clear from all incumbrances for la- 
bor, work, or material used on or 
in connection with the drilling of 
the well, and that the oil company 
shall have casing on the location in 
sufficient quantities so that the con- | 
tractor shall not be delayed in the 
prosecution of the drilling of the 
well, and the company agrees to pay 
the contractor a stipulated sum pel 
day for each day of delay in drilling © 
caused by the company, provided 
that, if the delay is caused by some 
act over which the company has no 
control, then it shall not be liable 
for the payment, and, where the 
company purchases casing of a 
standard make used extensively in 
the county oil fields, and where de- 
lay over 56% days occurs in connec- 


é 


tion with a fishing job caused by a 


ie 


with the delay, and not liable for 
the expenses Of the fishing job. Hez- 


Kan. 661, 212 P. 881. 


231 


41 Banner Oil & Gas Co. v. Gordon 
Tex. Civ. App. 1921) 235 S. W. 
45; Henderson v. Kessel (1923) 
13 W. Va. 60, 116 S. BE. 68; Phelps 
» Horner (1923) 199 Ky. 589, 251 
3. W. 666; Lankford v. Jetter Drill- 
ng Co. (Tex. Civ. App. 1923) 261 
Weimer v. Prince & 


4 W. 666; Collier v. Monger (1911) 
84 Kan: 107, 113 P. 385; Taylor 
. Limburg (1916) 62 Pa. Super. 
e 132. ; 

42 California Well Drilling Co. v. 
California Midway Oil Co. (1918) 
478 Cal. 337, 177 P. 849; Lankford 
rv. Jetter Drilling Co. (Tex. Civ. App. 
11923) 251 S. W. 587; Empire Gas 
.& Fuel Co. v. Couch (Tex. Civ. App. 
1920) 226 S. W. 11038; Shanks Vv. 
/Giese Oil & Gas Co. (1924) 116 Kan. 
525, 227 P. 251; Smith & Hayslip 
y. Wilcox Oil Co. (Tex. Civ. App. 
1923) 253 S. W. 641; Eldora Oil 
Co. v. Thompson (Tex. Com. App. 
1922) 244 S. W. 505; Griffith v. 
Johnson (Tex. Civ. App. 1926) 283 
S. W. 608. 

A contract provided that plaintiff 
should drill not less than 2,000 feet 
of oil wells at a specified price “‘per 
foot sunk,’’ and should receive the 
amount earned for each foot of hole 
sunk in accordance with ‘“‘the said 
scale of prices.’”’ The contract also 
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§ 231. Driller’s right to compensation 


Where a driller has substantially performed his duties as prescribed 
y the contract, he is entitled to compensation therefor in accordance 
vith the provisions of the contract.* 
on must necessarily depend upon the terms of the contract and the ex- 
«nt of performance.‘ Compensation is ordinarily due when the work 
; completed.48 ‘The same principles are applicable to extra work agreed 


The amount of such compensa- 


provided that, if the drilling should 
be stopped by defendant before 400 
feet had been sunk in any one hole, 
it would pay the cost of moving the 
drilling outfit to another place, in 
addition to the amount earned for 
the number of feet sunk, and that, 
should the work be stopped on any 
well for any cause after a depth of 
400 feet had been sunk, then the 
plaintiff should move the rig at his 
own cost and expense to the place 
designated by defendant. Held, 
that where plaintiff in good faith 
drilled a hole to a depth of 580 feet, 
when, by reason of the breaking of 
a stem or bit attached to the drill, 
without plaintiff's fault or negli- 
gence, the well could not have been 
drilled deeper, and was thereupon 
abandoned, plaintiff was entitled to 
recover the contract price therefor. 
Cook vy. Columbian Oil, Asphalt & 
Refining Co. (1904) 144 Cal. ‘670; 
TSP, 28s 

43 Red Bank Oil Co. V. Cook 
(1925) 115 Okl. ES, 242 Ba L985 
Pace v. Olvey (Tex. Civ. App. 1926) 
2382 S. W. 940. 

A contract that one party shall 
drill a certain number of wells, and, 
if gas be found in any or all of them 
in paying quantities, the other par- 
ty shall own and possess such well 
or wells by paying the cost of drill- 
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to be done by the driller.44 Where operations are suspended at the re. 
quest of the owner or lessee, or because he has failed to furnish the ma- 
terials agreed, the driller is entitled to a reasonable compensation fo: 
the time his machinery is idle.4® A breach of the contract by the driller 
bars his action for compensation unless the other party has waived the 
breach.46 Compensation for drilling an oil or gas well may be made 


ing, implies that a payment is 
due wherever a paying well has 
been drilled. Bailey v. Fredonia 
Gas Co. (1910) 82 Kan. 746, 109 P. 
411. 

Plaintiff contracted with defend- 
ant to drill an oil well and perform- 
ed the contract and sued for the 
price. Defendant, to show the 
action was prematurely brought, 
pleaded and proved a local custom 
of requiring plaintiff on defendant’s 
furnishing the material to case the 
well. Defendant refused for an un- 
reasonable length of time to furnish 
the material. Held not to postpone 
plaintiff’s right of recovery under 
the contract. Collier v. Monger 
((Cal@ataty) F328 deceit, al (y7/, alals} le Bhi5). 

44 Texas Granite Oil Co. v. Wil- 
liams (1923) 199 Ky. 146, 250 S. 
W. 818; Cadillac Oil & Gas Co. v. 
Robert Lovelace & Co. (1923) 198 
Ky. 267, 248 S. W. 8838. 

A contract for drilling an oil well, 
which provided for payment for 
drilling at a stated price per foot 
to where the casing might be set, 
and that when the casing was set 
the contract should be deemed com- 
pleted, but also provided compensa- 
tion for drilling in with a rotary at 
stipulated prices per day, when con- 
strued as a whole authorized com- 
pensation at the stipulated daily 
rate for drilling in after the casing 
was set, since ‘‘drilling in’’ means 
drilling after the casing has been 
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set, and that provision is not nulli- 
fied by the provision relating to the 
completion of the well. Smith & 
Hayslip v. Wilcox Oil Co. (Tex. Ciy. 
App. 1923) 253 S. W. 642. 

Where a drilling contract provid- 
ed for payment of certain sums for 
each foot drilled, and provided fur- 
ther that, should the formations in 
drilling show oil or gas in any sand, 
the contractor agreed to shut down 
and notify owner, ‘‘who shall give 
instructions about drilling into said 
formation and during which period 
of time of testing, cleaning or swab- 
bing the well or pulling the casing 
or underreaming, or in any other 
such diversion from drilling caused 
by party of the first part [owner], 
is to pay to party of the second part 
[contractor] $100 per day,’’ the con- 
tractor was entitled to compensation 
for services in underreaming only 
when requested by the owner. El- 
dora Oil Co. v. Thompson (Tex. 
Com. App. 1922) 244 S. W. 505. 

45 Richards v. Van Every (Tex. 
Civ. App. 1922) 243 S. W. 631; Se= 
curity Banking & Investment Co. v. 
Flanagan (Tex. Com. App. 1923) 
254 S. W. 761; Shanks v. Giese Oil 
& Gas Co. (1924) 116 Kan. 525, 227 
Be 2 bie 

46 Lamont Gas & Oil Co. v. Doop 
& Frater (1913) 89 Okl, 427, 136 
P. 392; - Pagenkopf v. Phelps (Tex. 
Civ. App. 1928) 2538 S. WwW. ‘6algs 
See, also, section 229, supra. 
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ontingent upon the discovery of oil or gas in paying quantities, but a 
ontract will not be so construed in absence of a clear expression or im- 
lication of such intent by the contract.4* The driller may, however, 
rorfeit his right to compensation by failure to take proper precautions 
n drilling and casing the well so as to make it productive where the 
sand drilled into is actually productive Where such failure is due to 
nstructions of or interference by the owner, the driller does not lose his 
“ight to compensation.4® Where the owner or lessee fails or refuses to 
nake payments for amounts due, the driller may abandon the contract 
nd bring his action for the work already done.*? 


§ 232. Driller’s rights upon breach by the owner or lessee 


If the owner or lessee fails or refuses to perform his duties under the 
contract, thereby delaying or preventing performance by the driller, the 
latter may recover damages for the injury sustained thereby.54 If the 


47 The courts in construing con- 
tracts for the drilling of oil wells 
are not disposed to imply warran- 
‘ties as to the production or the 
quantity and quality thereof, such 
| matter not being within the driller’s 
power to control, and unless the 
-eontract by express terms or clear 
implication makes payment of his 
compensation dependent upon his 
securing production, the driller is 
entitled to his pay when he has drill- 
ed the well to the depth required 
by the contract; provided that, if 
oil is encountered in the drilling, 
he is bound to take proper action 
to make the well productive. Pa- 
genkopf v. Phelps (Tex. Civ. App. 
1923) 253 S. W. 619. 

48 Pagenkopf v. Phelps (Tex. Civ. 
App. 1923) 253 S. W. 619. See, 
also, Griffith v. Johnson (Tex. Civ. 
App. 1926) 283 S. W. 608. 

49 Pagenkopf vy. Phelps (Tex. Civ. 
App. 1923) 253 S. We cGu/9) 


50 Phelps v. Horner (1923) 199 
Ky. 589, 251 S. W. 666; Texas Gran- 
ite Oil Co. v. Williams (1923) 199 
Ky. 146, 250 S. W. 818; Califor- 
nia Well Drilling Co. v. California 
Midway Oil Co. (1918) 178 Cal. 
$37, 177 _P. 849; A. J. Yawger Co. 
v. Buttz (1910) 45 Ind. App. 659, 
91 N. BE. 568; Ball v. Red Square 
Oil & Gas Co. (1923) 113 Kan. 763, 
216 P. 422; Bailey v. Fredonia Gas 
Co. (1910) 82 Kan. 746, 109 P. 
411; Osceola Oil Co. v. Stewart 
Drilling Co. (Tex. Civ. App. 1922) 
246 S. W. 698; Pagenkopf v. 
Phelps (Tex. Civ. App. 1923) 253 
S. W. 619. 

51 Robinson vy. Rispin (1917) 33 
Gal. App. 536, 165 P. 979; Hezlep 
v. A-1 Oil & Gas Co. (1923) 112 
Kan. 661, 212 P. 881; Holiday Oil 
Co. v. Smith (1924) 100 Okl. 172, 
228 P. 775; Marland Refining Co. 
vy. Dunigan (1924) 104 Okl. 194, 
230 P. 869; Twin States Oil Co. v. 
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delay in drilling is caused by the act of the owner or lessee under a pow- 
er given him by the contract, the rights of the driller are not violated 
and he has no remedy unless the contract also provides for compensation 
for such delay.5* The driller may waive a breach by the owner, and in 
such instance has no action for damages.53 If the act of the owner or 
lessee amounts to a breach of a condition of the contract which exoner- 
ates the driller, at his election, from the duty of further performance, 
the latter may bring his action for the work already done and for dam- 
ages for the breach.54 If damages for the breach are stipulated in the 
contract, such must be the measure of recovery.5> If the damages are 
not liquidated, the amount thereof must depend somewhat upon the cir- 
cumstances of the particular case, but in general should be such as to 
recompense the driller for the loss he has suffered.56 Damages for the 


Westerly Oil Co. (1923) 93 Okl. 
291, 220) Pe “Ss9e, Cadillac Ours 
Gas Co. v. Robert Lovelace & Co. 
(1923) 198 Ky. 267, 248 S. W. 883; 
Pen O Tex Oil & Leasehold Co. v. 
Fairchild (Tex. Civ. App. 1923) 252 
S. W. 847;. Security Banking & In- 
vestment Co. v. Flanagan (Tex. 
Com. App. 19238) 254 S. W. 761; 
Craig v. Higgins (1924) 31 Wyo. 
166, 224 P. 668; Letcher v. Maloney 
(IGNIESY 7) COND (Sly, Ih) 12 ay 

52 Argonia Oil & Gas Co. v. Was- 
son (19122) 211 Kan. 124, 206 PB: 
320; Richards v. Van Every (Tex. 
Civ, App. W922) 223eSe Wy. 638d: 
Security Banking & Investment Co. 
v. Flanagan (Tex. Civ. App. 1921) 
241 S. W. 702. 

53 Hunt v. Woods (1925) 168 Ark. 
407, 270 S. W. 505. 

54 Marland Refining Co. v. Duni- 
fan (L924) 04 Oki gaa 230 es 
869; Pen O Tex Oil & Leasehold Co. 
v. Fairchild (Tex. Civ. App. 1923) 
252 S. W. 847. 

55 Security Banking & Investment 
Co. v. Flanagan (Tex. Civ. App. 
OZ) CAM Se Ven ihu ae 

56 Letcher v. Maloney (1918) 70 


Okl. 65, 172 P. 972; Marland Re- 
fining Co. v. Dunigan (1924) 104 
Okl. 194, 230 P. 869; Cadillac Oil 
& Gas Co. v. Robert Lovelace & Co. 
(1923) 198 Ky. 267, 248 S. W. 8833 
Holiday Oil Co. v. Smith (1924) 
LOOVORL, 12) 2218 Ps Wiib. 

Damages for breach of contract 
to transfer stock of trust on com 
pletion of oil wells was to be com- 


ceive it. 
Trust (Tex. Civ. App. 1925) 278 Si 
W. 321. i 

Measure of damages to makers of 
notes, wholly payable by drilling oil 
wells at specified price, by payees’ 
breach of contract by refusal to fur- 
nish further drilling, held not 
amounts makers had paid and would 
have to pay innocent holders be- 
cause of payees’ breach of contract 
in transferring notes before maturi- 
ty, but profit they would have made ~ 
on unperformed part of contract. 
Sandusky v. Marsh (1925) 211 Ky. 
342, 277 S. W. 458. 

In a suit for drilling an oil well, 
the jury found defendant agreed to 
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oreach of such contracts have been held to include the cost of moving 
illing machinery upon the premises, the expenses incurred in drilling, 
oss of time in remaining on the premises at the request of the owner, 
and the loss of profits by not being permitted to finish the well.57 A 
iller will not, however, be permitted to recover damages purely spec- 
ative in nature.58 Where the driller waives damages for the unfin- 
shed part of the work and brings his action for the work done, he may 
-ecover the agreed price per foot for the drilling done.5® 


Nay a certain sum per foot, and also proof, in an action for the contract 
Cound that he agreed to pay less for price of drilling an oil well, that de- 
jrilling an offset well after an un- fendant repudiated the contract and 
successful attempt to drill to depth notified plaintiffs thereof before 
reed on, and one plaintiff testi- they drilled the well, they may re- 
ed that the second hole was drilled cover the contract price, not merely 
© complete the contract or lose the profits they would have lost if 
hat was made in the first, but they had not drilled the well. Wei- 
here was no contention that there mer v. Prince & Prince (Tex. Civ. 
as a contract to drill the second App. 1922) 246 S. W. 666. 

ell except to comply with the first 57 Holiday Oil Co. v. Smith (1924) 
ontract, and such plaintiff’s testi- 100 Okl. 172, 228 P. 775; Cadillac 
ony further showed the contract Oil & Gas Co. v. Robert Lovelace & 
or the second well priced the work Co. (1923) 198 Ky. 267, 248 S. W. 
so as to make it about the same as 883; Marland Refining Co. v. Duni- 
ifor the old well, allowing for what gan (1924) 104 Okl. 194, 230 P. 
‘was paid. Evidence also showed de- 869; Letcher v. Maloney (1918) 70 
‘fendant’s agent indorsed on a bill Okl. 65, 172 P. 972; Pen O Tex Oil 
‘for the work a memorandum indi- & Leasehold Co. v. Fairchild (Tex. 
‘eating by an O. K. that the first well Civ. App. 1923) 252 S. W. 847; 
‘was paid for as agreed, as far as Robinson v, Rispin (LOTT) B23 Cal. 
‘it went, and that there was a bal- App. 536,165 P. 979. 

‘ance due for the offset well as claim- 58 Robinson v. Rispin (1917) 33 
‘ed by plaintiff for the number of Cal. App. 536, 165 P. 979; Upham 
feet drilled at the less price agreed Gas Co. of Texas v. Agnew (Tex. 
on. Held, that there was no error Civ. App. 1925) 270 S. W. 1081; 
in a judgment on the findings allow- New Domain Oil & Gas Co. v. Fee- 
ing the full amount agreed on for ley & Dimick (1908) 107 S. W. 
drilling the second well in addition 1185, 32 Ky. Law Rep. 1181. 


to the amount paid on the first. 59 Marland Refining Co. v. Duni- 
Lankford v. Jetter Drilling Co. (Tex. gan (1924) 104 OKl. 194, 230, P. 
Civ, App. 1923) 251 S. W. 587. 869: Holiday Oil Co. v. Smith 


In the absence of pleading or (1924) 100 Okl. 172, 228 P. 775. 
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§ 233. Remedies of the owner for breach by the driller | 


If the breach of the driller is of a vital term or condition of the con 
tract, the owner or lessee, in the absence of waiver of the breach © or 
excuse for nonperformance,®! may rescind the contract ®* and recove 
such sums as he may have advanced to the driller or deposited with oth 
He may, however, elect to permit the 
contract to stand and bring his action for damages for the breach,® 
or set up his damages by way of counterclaim to the action of the driller 
for the contract price for the drilling.6* Under some contracts he has 
the power to take possession of the well upon a failure of the driller to 


ers to secure performance.® 


complete it.% 


Ordinarily the measure of damages for the breach of a contract to 
drill a well is the amount required to finish the work.6? From this 
amount should be deducted the value of materials which the driller may 


60 Niles v. Meade (1920) 189 Ky. 
243, 224 S. W. 854; Hunt v. Woods 
(IGA IGE ANiie, ZO AO IS MiG 
505; Bettes v. Mid-Texas Petroleum 
Co. (Tex. Civ. App. 1922) 243 S. W. 
Uae 

61 Empire Gas & Fuel Co. v. Couch 
(Gie< Cine Ayo, Oza 2G. Ses MiG 
11038; Miller v. Brosius (1923) 113 
Kan. 652; 216 P. 294; Niles v. 
Meade (1920) 189 Ky. 2438, 224 S. 
W. 854. 

62 Winnett Pac. Oil Co. v. Wilson 
(1925) 74 Mont. 318, 239 P. 1040; 
Matthews v. Johnson (1920) 107 
Kam, 16455 1910) Pa 609% 

63 Huber v. Smith (Tex. Civ. App. 
USP PAPAS IS Wo BOOS  Wilorerifoyer ye 
Brinks (Cl9203)—5 ila iam SiliG) e269 
12 PAT (a 

64 Sanzenbacher vy. Howard-Clay 
Om (Cor Ge; (Cr An LOD 2Sioerke male 
Merritt v. Gray (Tex. Civ. App. 
1924) 262 S. W. 539; Southwestern 
Oil Corporation v. Bois D’Are Creek 
Oil & Gas Co. (Tex. Civ. App. 1921) 
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230 S. W. 821; Covington Oil Co. v. 
Jones (Tex. Civ. App. 1922) 244§ 
W. 287; Ranger Cisco Oil Co, Ww 
Consolidated Oil Co. of Texas (Tex. 
Civ. App. 1922) 239 S. W. 648; 
Henry Oil Co. v. Head (Tex. Civ. 
App. 1914) 163 S. W. 320; None 
Healdton Oil & Gas Co. v. Skelley 
(1916) 59 OK. 128) 158 PL soe 
Artwein v. Link (1921) 108 Kan. 
uses IEMay led Vri7(e  Iexonnel ve, Patrick 
(19122) 195 Ky. 37, 241 S? We saee 

65 Lamont Gas & Oil Co. v. Doop 
& Frater (1913) 39 Okl. 427, 135 
P. 392; Miller v. Brosius (1923) 
113 Kan. 652, 2116 P. 294. 

66 Hammond y. Decker (1907) 46 
Tex, Civ. App: 232, 1029S. Waraioss 

67 Covington Oil Co. v. Jones (Tex. 
Civ. App. 1922) 244 S. W. 2378 
Sanzenbacher y. Howard-Clay Oil 
Co. (C. C.A. 1922) 233°. 13) Nome 
Healdton Oil & Gas Co. v. Skelley 
COC NSO Ok Wa Ss eithisme: 118058 
Merritt v. Gray (Tex. Civ. Apps 
1924) 262 S. W. 539. 


68 North Healdton Oil & Gas Co. v. 
Skelley (1916) 59 Okl. 128, 158 P. 
180. 

69 Merritt v. Gray (Tex. Civ. App. 
1.924) 262 S. W. 5389. 

70 Ranger Cisco Oil Co. v. Consol- 
dated Oil Co. (Tex. Civ. App. 1922) 
239 S. W. 648. 

Owner of oil lease held entitled to 
recover from well driller, who 
rongfully abandoned contract be- 
fore reaching required depth, cost of 
rilling additional feet in excess of 
alance, which would have been due 
driller for going to such depth, less 
credit for drill stem saved from well 


233 REMEDIES OF THE OWNER FOR BREACH BY DRILLER 


695 


ve furnished ® and such sums as the owner may owe the driller for 
rork done.® Where the driller has lodged tools in the well making its 
ympletion to the required depth impossible, the owner should at least 
cover the amount of such expenditures as he has made under the con- 
vact.*° Damages are not, however, limited to the cost of completing the 
vell. It has been held in some jurisdictions that the owner may recover 
ae lost leasing value of the oil and gas lands; ™ but in others it has been 
eld that such damages are too speculative.” 


and balance of purchase price of 
drilling rig, which driller paid from 
profits made in new location to 
which he removed rig. Haynesville 
Oil Co. v. Beach (1925) 159 La. 
615, 1056 So. 79:0, 

71 Sanzenbacher v, Howard-Clay 
Otl Co. (C. C. A. 1922) 288 FF. 133 
Bond vy. Patrick (1922) 195 Ky. 37, 
240 S. W. 342. 

72 Artwein v. Link (1921) 108 
Kan. 398, 195 P. 877; Gibson v. 
Texas Co. (Tex. Civ. App. 1922) 239 
S. W. 671; Childers v. Tobin (1922) 
111 Kan. 347, 206 P. 876. 
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MINING PARTNERSHIP 
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§ 234. In general 


Through recognition by the courts of customs and usages in mining 
communities, it has become a settled principle of law, in most of the 
jurisdictions in this country, that when co-owners of interests in mineral 
lands join together in working such lands for mineral purposes, they 
thereby create a new relationship known as a mining partnership.t This 


1Gilmore, Partnership (1911) § 1925) 10 F.(2d) 9; Marks v. Gates 
86; 1 Rowley, Modern Law of Part- (1905) 2 Alaska, 519; McNamee 
nership (1916) § 152; 38 Lindley on y. Williams (1907) 3 Alaska, 470; 
Mines (3d Ed. 1914) § 796; Costi- Bell v. Wright (1923) 25 Ariz. 97, 
gan, Mining Law (1908) ch. xxv; 213 P. 575; Skillman y. Lachman 
Barringer and Adams, Law of Mines (1863) 23 Cal. 198, 83 Am. Dee. 
and Mining (1900) p. 750; 22 Am. 96; Henderson v. Allen (1863) 23 
& Eng. Encyc. of Law, p. 226; 18 R. Cal. 519; Duryea v. Burt (1865) 
C, L. p. 1200; Bybee v. Hawkett (C. 28 Cal. 569; Dougherty v. Creary 
C. 1882) 12 F. 649, 8 Sawy. 176; (1866) 80 Cal. 290, 89 Am. Dee 
First Nat. Bank v. G. V. B. Mining 116; Berry v. Woodburn (1895) 
Co. (C. C. 1898) 89 F. 449 (affirmed 107 Cal. 504, 40 P. 802; Settembre 
[1899] G. V. B. Min. Co. v. First v. Putnam (1866) 30 Cal. 490; Ter- 
Nat. Bank, 95 F. 35, 35 C. C. A. ris v. Baker (1900) 127 Cal. 520, 
510); Loy v. Alston (1909) 172 59 P. 987; Prince v. Lamb (1900) 
F. 90,96 C. C. A. 578; Crystal Cop- 128 Cal. 120, 60 P. 689; Harper v. 
per Co. v. Gaido (C. C. A. 1925) 5 Sloan (1917) 177 Cal. 174, 169 Pam 
F.(2d) 881; Kahn vy. Central Smelt- 1043, 181 P. 775; Holdt v. Hazard 
ing Co. (1880) 102 U. S. 641, 26 L. (1909) 10 Cal. App. 440, 102 P. 
Ed. 266; Sturm v. Ulrich (C. C. A. 540; Peterson v. Beggs (1915) 26 
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Sal. App. 760, 148 P. 541; Law- 
ence v. Robinson (1879) 4 Colo. 
67; Charles v. Eshleman (1879) 
> Colo. 107; Manville v. Parks 
#883) 7 Colo. 128, 2 P. 212; Hig- 
rins v. Armstrong (1885) 9 Colo. 
38, 10 P. 232; Meagher v. Read 
(#890) 14 Colo. 385, 24 P. 681, 9 
& R. A. 465; Hurd v. Tomkins 
[aso2) 17 Colo. 394, 30 P. 247; 
Perkins v. Peterson (1892) 2 Colo. 
pp. 242, 29 P. 1135; Ashenfelter 
Williams (1896) 7 Colo. App. 
282, 43 P. 664; Hodgson v. Fow- 
er (1896) 7 Colo. App. 378, 43 P. 
62; Lyman v. Schwartz (1899) 13 
olo. App. 818, 57 P. 735; Walker 
¥. Bruce (1908) 44 Colo. 109, 97 
. 250; Lamont v. Reynolds (1914) 
m Colo. App, 247, 144 P. 1182; 
askins v. Curran (1895) 4 Idaho, 
73, 43 P. 559; Madar v. Norman 
1907) 13 Idaho, 585, 92 P. 572; 
Wiarris v. Young (1921) 298 MII. 
819, 131 N. E. 670; Montgomery v. 
Mickok (1914) 188 Ill. App. 348; 
Tuston v. Cox (1918) 103 Kan. 73, 
1472 P. 992; Snider v. Davidson 
((1919) 105 Kan. 661, 185 P, 724; 
‘Boucher v. Mulverhill (1871) 1 
Mont. 306; Nolan v. Lovelock 
(1870) 1 Mont. 224; Southmayd 
vy. Southmayd (1881) 4 Mont. 100, 
5 P. 318; Anaconda Copper Min. 
Co. v. Butte & Boston Min. Co. 
(1896) 17 Mont. 519, 43 P. 924; 
Congdon vy. Olds (1896) 18 Mont. 
487, 46 P, 261; Eisenberg v. Gold- 
smith (1911) 42 Mont. 563, 113 
P. 1127; Snyder v. Burnham (1882) 
77 Mo. 52; Freeman v. Hemenway 
(1898) 75 Mo. App. 611; Dale & 
Bennett v. Goldenrod Min. Co. 


- 
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IN GENERAL 


elationship is recognized by statute in some states.® 
xership is, in many respects, like an ordinary partnership, and to that 


697 


A mining part- 


(1905) 110 Mo. App. 317, 85 S. W. 
929; Dailey v. Fitzgerald (1912) 
17 N. M. 137, 125 P. 625, Ann. Cas. 
1914D, 1183; Ervin v. Masterman 
(1898) 16 Ohio Cir. Ct. R. 62, 8 O. 
C. D. 516; Wells v. Shriver (1921) 
Si EL. 2108, LST PP. 460% Barrett 
v. Buchanan (1923) 95 Okl. 262, 
213 P. 734; Gillespie v. Shufflin 
C1929) 91 .O881 72, ALG Py 182; 
Young v. Krumme (1925) 109 Okl. 
145, 236 P. 606; Randall v. Mere- 
dith (Tex. Sup. 1889) 11 S. W. 170; 
Munsey v. Mills & Garitty (Tex. 
Com. App. 1926) 283 8S. W: 754; 
Indiahoma Refining Co. v. Wood 
(Tex, Civ. App. 1928) 255 S. W. 
212; Childers v. Neely (1899) 47 
W. Va. 70, 34 S. B. 828, 49 L. R. A. 
468, 81 Am. St. Rep. 777; Kirchner 
v. Smith (1907) 61 W. Va. 434, 58 
S. BE. 614, 11 Ann. Cas. 870; Wet- 
zel v. Jones (1915) 75 W. Va. 271, 


2 Kerr’s Cyc. Codes of California 


Cl920)0 tite. £0, ch. 4, (Cal. Oly, 
Code, §§ 2511-2520); Idaho Com- 
piled Statutes (1919) ch. 230, §§ 


5856—5867; Revised Codes of Mon- 
tana (1921) ch. 66, §§ 8050—8059; 
Nevada Compiled Laws (1900) §§ 
2773-2785. 

These statutes are almost exact 
counterparts and are merely de- 
claratory of the existing law. 

Section 2511 of the California Civ- 
jl Code is as follows: ‘“‘A mining 
partnership exists when two or more 
persons who own or acquire a min- 
ing claim for the purpose of working 
it and extracting the mineral there- 
from actually engage in working the 
same.” 
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extent is governed by the same legal principles,* but in other respects it 
more nearly resembles the relationship of cotenancy and to this extent 
is govered by the legal principles of that relationship.* A mining part 
nership is sometimes spoken of asa cross between tenancy in common and 
partnership.? ‘The joint operation of oil and gas lands or leases by the 
co-owners thereof has been held to create a mining partnership.® It be- 
comes necessary, therefore, to determine what legal facts and legal acts 
are essential to the creation, and the principal legal relations of this pe- 
culiar relationship. 


84 S. E. 951; Hartney v. Gosling (1865) 1 Nev. 188, 90 Am. Dec, 
(1902) 10 Wyo. 346, 68 P. 1118, 484; Settembre v. Putnam (1866) 
98 Am. St. Rep. 1005. 30 Cal. 490. 
In Pennsylvania it is held that the 6 Indiahoma Refining Co. v. Wood 
joint operation of mineral lands by (Tex. Civ. App. 1923) 255 S. W. 
co-owners does not create a mining 212; Randall v. Meredith (Tex. 
partnership. See Dunham v. Love- Sup. 1889) 11 S. W. 170; Childers — 
rock (1893) 158 Pa. 197, 27 A. 990, v. Neely (1899) 47 W. Va. 70, 34 
38 Am. St. Rep. 838; Neillv. Sham- S. HE. 828, 49 L. R. A. 468, 81 Am. 
burg (1893) 158 Pa. 268, 27 A. St. Rep, 777: Kirchner y. Smith 
992; Butler Savings Bank v. Os- (1907) 61 W. Va. 434, 58S. B. 614, 
borne (1893) 159 Pa. 10, 28 A. 168, 11 Ann. Cas. 870; Wetzel v. Jones 
39 Am. St. Rep. 665; Laughner v. (1915) 75 W. Va. 271, 84S. BE. 951; 
Wally (1920) 269 Pa. 5, 112) A. Ervin v. Masterman (1898) 16 Ohio 
105; Bell v. Johnston (1924) 281 Cir. Ct. R. 62, 8 O. C. D. 516; H S- 
Pa. 57,126 A.187. Two recent cas- ton v. Cox (1918) 103 Kan. es 172 
es in Oklahoma, Gillespie v. Shufflin P.992; Harris v. Young (1921) 298 
(1923) 91 Okl. 72, 216 P. 132, and Ill. 319, 131 N. E. 670; Barrett v. 
Anderson vy. Keystone Supply Co. Buchanan (1923) 95 Okdl. 262, 21. 
(1923) 93 Okl. 224, 220 P. 605, P. 734; Wells v. Shriver (1921) 87 
show a tendency in the same direc- Okl. 108, 197 P. 460; Gillespie v. 
tion. Shufflin (1923) 91 Okl. 72, 216 P. 
3 See Section 236, infra. 132; Young v. Krumme (1925) 109 
4 See Section 236, infra. Okl. 145, 236 P. 606. But, see, 
5 Childers v, Neely (1899) 47 W-. contra Dunham v. Loverock (18938) 
Va. 70, 34 S. HE. 828, 49 L. R. A. 158 Pa. 192, 27 A. 990, 37 Am. Ste 
468, 81 Am. St. Rep. 777; Black- Rep. 838; Neill v. Shamburg (1893) 
marr v. Williamson (1905) 57 W. 158 Pa. 263, 27 A. 992; Laughne 
Va. 249, 50 S, H. 254, 4 Ann. Cas. v, Wally (1920) 269 Pa. 5, 112 AG 
265; Barrett v. Buchanan (1923) 105; Bell v. Johnston (1924) 281 
95 Okl. 262, 213 P. 734; Mallett v. Pa. BG UPS AN aS 7 
Uncle Sam Gold & Silver Min. Co, 
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ot sufficient.4 


%7 See cases and other authorities 
ited in section 234, footnote 1, su- 
pra. 

8 Harper v. Sloan (1917) 177 Cal. 
L74, 169 P. 1043; Settembre v. Put- 
nam (1866) 30 Cal. 490; Haskins 
vy. Curran (1895) 4 Idaho, 573, 43 
Re 559. 

9 Kirchner v. Smith (1907) 61 W. 
Na. 434, 58 S. B. 614, 11 Ann. Cas. 
870; Childers v. Neely (1899) 47 
WwW. Va. 70, 34S. B. 828, 49 L. R. A. 
468, 81 Am. St. Rep. 777; Wetzel 
v. Jones (1915) 75 W. Va. 271, 84 
S. E. 951; Huston v. Cox (1918) 
#03 Kan. 73, 172 P. 992; Barrett 
vy. Buchanan (1923) 95 Okl. 262, 
#13 P. 734. 

10 Harper v. Sloan (1917) 177 Cal. 
174, 169 P. 1043, 181 P. 775; Man- 
ville v. Parks (1883) 7 Colo. 128, 2 
P. 212. 

11 Michalek v. New Almaden Co. 
(1919) 42 Cal. App. 736, TSA SPs HG. 

12 First Nat. Bank v. G. V. B. Min- 
ing. Co. (C. C. 1898) 89 F. 449 (af- 
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§ 235. Requisites of a mining partnership 


For the creation of a mining partnership, property interests in mineral 
nds must be held, jointly or in common, by two or more persons, and 
rere must be an actual joint operation of such lands for mineral purposes 
them.7 One may become a member of a mining partnership even 
nough he does not have an interest in the land, if through the joint op- 
tion he is to acquire such interest.8 An interest in lands created by 
oil and gas lease,® or an equitable interest, is sufficient upon which to 
ound a mining partnership,!® but a bare privilege to operate mines is 


The legal fact of cotenancy of mineral lands, claims or leases is insuffi- 
ient in itself to create a mining partnership.’* In the absence of an ex- 
»ress agreement, joinder in the operation of the lands for mineral pur- 
ses is positively essential. If one cotenant refuses to join in operat- 


firmed [1899] G. V. B. Min. Co. v. 
First Nat. Bank, 95 F. 35, .35 C. C. 
A. 510); Peterson v. Beggs (1915) 
26 Cal. App. 760, 148 P. 541; Slater 
v. Haas (1891) 15 Colo. 574, 25 P. 
1089, 22 Am. St. Rep. 440; Tuck 
v. Downing (1875) 76 Ill. 71; Hand 
v. Allen (1920) 294 Ill. 35, 128 N. 
E. 305; Doyle v. Burns (1904) 123 
Iowa, 488, 99 N. W. 195; Madar 
vy. Norman (1907) 13 Idaho, 585, 92 
P. 572; Anaconda Copper Min. Co. 
vy. Butte & Boston Min. Co. (1896) 
17 Mont. 519, 43 P. 924; Vietti v. 
Nesbitt (1895) 22 Nev. 390, 41 P. 
151; Hartney v. Gosling (1902) 10 
Wyo. 346, 68 P. 1118, 98 Am. St. 
Rep, 1005; Costigan, Mining Law 
(1908) p. 490; 3 Lindley on Mines 
(3d Ed. 1914) § 797. 

18 First National Bank v. G. V. B. 
Mining Co. (1898) 89 F. 449 (affirm- . 
ed [1899] G. V. B. Min. Go. ¥. First 
Nat. Bank, 95 F. 35, 35 C. C. A. 
510); Mark v. Gates (1905) 2 
Alaska, 519; Bell v. Wright (1923) 
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was a member of the partnership. In most jurisdictions actual opera 
tions by co-owners are sufficient to create a mining partnership, and an 
express agreement between them to become partners is unnecessary; the 
intent to be partners being gathered from their acts.‘ There is nothing 


2b Ariz (9, 2138 Po bios Madar va 
Norman (1907) 13 Idaho, 585, 92 
P. 572; Peterson v. Beggs (1915) 
26 Cal. App. 760, 148 P. 541; Fer- 
ris v. Baker (1900) 127 Cal. 520, 
59 P. 9387; Prince v. Lamb (1900) 
128 Cal. 120, 60 P. 689; Duryea v. 
Burt (1865) 28 Cal. 569; Skillman 
v. Lachman (1863) 23 Cal. 198, 83 
Am. Dec. 96; Holdt v. Hazard 
(1909) 10 Cal. App. 440, 102 P. 
540; Berry v. Woodburn (1895) 
107 Cal. 504, 40 P. 802; Manville 
v. Parks (1'883)) 7 Colo, 128; 2° Pi 
212; Higgins v. Armstrong (1885) 
9 Colo. 38, 10 P. 232; Meagher v. 
Read (1890) 14 Colo. 335, 24 P. 
68, 9 a. Re Ay 4655 Wyman v. 
Schwartz (1899) 138 Colo. App. 318, 
57 P. 735; Charles v. Eshleman 
(1879) 5 Colo. 107; Lawrence y. 
Robinson (1879) 4 Colo. 567; Ash- 
enfelter v. Williams (1896) 7 Colo. 
App. 282, 438 P. 664; Anaconda 
Copper Min. Co. v. Butte & Boston 
Min. Co. (1896) 17 Mont. 519, 43 
Py 924; Harris ve. Moms (G92) 
298) Ul, Bo; 3a Nee 670s sSnuder 
v. Davidson (1919) 103 Kan. 661, 
185 P. 724; Huston v. Cox (1918) 
103 Kan. 73, 172 P. 992; Kirchner 
v. Smith (1907) 61 W. Va. 434, 58 
S. E. 614, 11 Ann. Cas. 870; Wetzel 
¥. Jones (1915) 7b W. Va. 2715 84 
S. H. 951; Childers v. Neely (1899) 
Ay Wi. Va. 70; 34'S. H) -82/8) 49 an 
A. 468, 81 Am. St. Rep. 777; Hart- 
ney v. Gosling (1902),.10 Wyo. 346, 
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68 P. 1118, 98 Am. St. Rep. 1005; 
Munsey v. Mills & Garitty (Tex, 
1926) 283 S. W. 754 
Randall vy. Meredith (Tex. Sup. 
1889) 11 S. W. 170; Barrett ig 
Buchanan (1923) 95 Okl. 262, 213 
P. 734; Gillespie v. Shufflin (1923) 
91 Okl. 72, 216 P. 132; Youngiy 
Krumme (1925) 109 Okl. 145, 236 
P. 606. 

14 Peterson v. Beggs (1915) 26 
Cal. App. 760, 148 P. 541; First. 
National Bank v. G. V. B. Mining Co, 
(1898) 89 F. 449 (affirmed [1899] 
95 BF. 35,385 C.C. A. 510); Madariya 
Norman (1907) 13 Idaho, 548, 92 P. 
572. . 

15 Slater v. Haas (1891) 15 Colo. 
574, 25 P. 1089, 22 Am. St. Reps 
440; Harris v. Loyd (1891) il 
Mont. 390, 28 P. 736, 28 Am) Ste 
Rep. 475; Nielson v. Gross (1911. 
17 Cal. App: 4, 118 Py T2b: 

16 See cases cited in Section 235, 
footnote 13, supra. Section 2512 of 
the California Civil Code is as fol- 
lows: “An express agreement to 
become partners or to share the 
profits and losses of mining is not 
necessary to the formation or exist- 
ence of a mining partnership. The 
relation arises from the ownership 
of shares or interests in the mine 
and working the same for the pur- 
pose of extracting the minerals 
therefrom.”’ , 

Section 8051 of the Revised Codes. 
of Montana (1921), and section 
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57 of Idaho Compiled Statutes 
1919) are identical with section 
512 of the California Civil Code, 
moted above. 

17 Childers v. Neely (1899) 47 W. 
im 70; 64S) BH. 828, 49 LL. R.A, 
168, 81 Am. St. Rep. 777; Wetzel 
. Jones (1915) 75 W. Va. 271, 84 
. E. 951; Dailey v. Fitzgerald 
moto) 17 N. M. 137, 125 P. 626, 
imn. Cas. 1914D, 11838. 

18 Dunham v. Loverock (1893) 
58 Pa. 197, 27 A. 990, 38 Am. St. 
tep. 838; Neill v. Shamburg 
1893) 158 Pa. 263, 27 A. 992; 
tutler Savings Bank v. Osborne 
1893) 159 Pa. 10, 28 A. 163, 39 
.m. St. Rep. 665. 

Joint owners of leasehold interest 
n oil land who drilled well on land 
nd divided the net earnings with- 
ut entering into an express agree- 
1ent of partnership held not “‘part- 
ers.” Laughner v. Wally (1920) 
69 Pa. 5,112 A. 105. 
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_ the nature of partnership in the business of mining which prevents 
e formation of an ordinary partnership, but where a partnership for 
ining purposes is formed there is a presumption that it is a mining 
rtnership, in absence of proof of a contrary intent.17_ In Pennsylvania 
is held that joint operations by tenants in common of mineral lands 
s not create a mining partnership or render them partners between 
1emselves, in absence of an express agreement to that effect.% The 
ect of these decisions is that the ordinary mining partnership does not 
ist in that state. Recent decisions in Oklahoma cast some doubt up- 
the actual state of the law in that state. 
»klahoma court, upon the authority of West Virginia and California de- 
isions,*° held that the joint development of oil leases by co-owners 
nereof constituted a mining partnership, but in Gillespie v. Shufflin,** on 
ne authority of the Pennsylvania cases,”* the court held that coterancy 
the lease and joint operation did not form a mining partnership be- 
veen the parties, in absence of an express agreement to that effect.** 


In Barrett v. Buchanan?® the 


The relation of partners or joint 
adventurers between deceased and 
defendant with respect to oil lands 
or leases jointly owned could be es- 
tablished only by proving a volun- 
tary agreement between them, in 
view of Uniform Partnership Act, 
Maren 26. 915, $7 CPs E. 18s. Pa: 
St. 1920, § 16602). Bell v. John- 
stom (1924) 281 Pa 57, 126 A. DSi. 

19 (1923) 95 Okl. 262, 213 P. 734. 

20 Childers v, Neely (1899) 47 W. 
Vas70, 04-8. BE. 328549) Te dhe cA, 
468, 81 Am. St. Rep. 777; Duryea 
vy. Burt (1865) 28 Cal. 569. 

SI ( 1923) 92 OL T2, 206° Py 132, 

22 Neill v. Shamburg (1893) 158 
Pa, 263, 27 A. 992; Dunham v. 
Loverock (1893) 158 Pa. 197, 27 
A. 990, 38 Am. St. Rep. 838. 

23 See also Anderson v. Keystone 
Supply Co. (1923) 93 Okl. 224, 220 
P. 605. 


702 MINING PARTNERSHIP 


§ 236. Mining partnership distinguished from ordinary partnership 


The differences which exist between the relations created by the for- 
mation of an ordinary partnership and a mining partnership flow from 
the fact that in mining partnerships there is no delectus persone.™ Be 
cause of the absence of the delectus persone in mining partnerships the 
partners do not have a general implied authority to bind each other in 
contracts with third persons, a partner has the right to sell his interest in 
the property, and such sale, bankruptcy or death of a partner does not 
work a dissolution of the partnership.”® 


24 Costigan, Mining Law (1908) 
§ 135a; Barringer and Adams, Laws 
of Mines and Mining (1900) p. 750; 
G. V. B. Mining Co. v, Hailey First 
National Bank (1899) 95 F. 35, 35 
Ge Ch VAL 60s Vkahn ey. Central 
Smelting Co. (1880) 102 U.S. 641, 
26 L. Hd. 266; 4=Bissell v. Foss 
GUS85)) 114 Ss 252 bese Ct. Sibu 
29 L. Hd. 126; McNamee vy. Wil- 
liams (1907) 3 Alaska, 470; Skill- 
man v. Lackman (1863) 23 Cal. 
198, 838 Am. Dec. 96, note; Duryea 
v. Burt (1865) 28 Cal. 569; Tay- 
lor v. Castle (1871) 42 Cal. 367; 
Decker v. Howell (1872) 42 Cal. 
636; Jones vy. Clark (1872) 42 Cal. 
180; Charles v, Eshleman (1879) 
5 Colo. 107; Meagher v. Read 
(18910), P42 Color 335, 24 2 68a. 9 
L. R. A. 455; Patrick v. Weston 
(di8'$ib), 22) (Colo. 45, 43" Py 446. 
Southmayd v. Southmayd (1881) 4 
Mont. 100, 5 P. 318; Anaconda Cop- 
per Min. Co. v. Butte & Boston Min. 
Co. (1896) 17 Mont. 519, 43 P. 


924; Congdon v. Olds (1896) 18 
Mont. 487, 46 RP: 261; (Harndg 
Young (1921) 29/8 Tl. 319) tem 
E. 670; Dailey v..Fitzgerald (1912) 
17 N. M. 137, 125 P. 625, Ann, Cagis 
1914D, 1183; Barrett v. Buchanan 
(1923) 95 Okl. 262, 213 P. 7349 
Kennedy v. Beets Oil Co. (1914) 
105 Okl. 1, 231 P. 508; Indiahoma 
Refining Co. v. Wood (Tex. Civ. App. 
1923) 255 S. W. 212; Munsey ve 
Mills & Garitty (Tex. Com. App. 
1926) 283 S. W. 754; Bentley y. 
Brossard (1908) 33 Utah, 396, 94 
P. 736; Childers v. Neely (1899) 
47 W. Va. .70, 34 S. BE. 828, 
L. Rs A. 46, 81 Am. Stake 
CHEN S Blackmarr vy. Williamson 
(1905) 57 W. Va. 249, 50 S. EL 2a 
4 Ann. Cas. 265; Hartney v. Gos- 
ling (1902) 10 Wyo. 346, 68 Pi 
1118, 98 Am. St. Rep. 1005, Sturm 
v. Ulrich (C. C. A. 1925) 10 E.(2ap 
oF 

25See Sections 237, 
infra. 


239, 244, 
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§ 237. Limited powers of partners 


[In the ordinary commercial partnerships the members of a firm are 
lected because of their fitness, and the confidence placed in them by 
ir associates. Out of this fact has developed the general doctrine that 
ch partners are mutual agents of each other and have implied authority 

bind each other in partnership contracts with third persons.?® In 
ining partnerships, on the other hand, because of the absence of the 
‘lectus persone, there is no such general implied authority in the part- 
rs to bind each other by contracts with third persons.*7_ Mining part- 
=rs do have the implied authority to bind their associates in such mat- 
Its as are necessary or usual in the conduct and operation of the busi- 
ass.°8 A managing partner or superintendent has no implied authority 


26 20 R. C. L., page 882; 
rtnership, ch. V. 

i. G. V. B. Mining Co. v. Hailey 
irst National Bank (1899) 95 F. 
be 36 GC. C, A. 510; Kahn v. Cen- 
fal Smelting Co. (1880) 102 U.S. 
L1, 26 L. Ed. 266; Bissell v. Foss 
USs8b) 114 U. S. 262, 5 S. Ct. 861, 
Dp L. Ed. 126; Jones v. Clark 
71) 42 Cal. 280; Skillman v. 
achman (1863) 23 Cal. 198, 83 
m. Dec. 96; Decker v. Howell 
W872) 42 Cal. 636; Duryea v. Burt 
1865) 28 Cal. 569; Manville v. 
arks (1883). 7 Colo.,128, 2 P. 212; 
harles v. Eshleman (1879) 5 Colo. 
07; Higgins v. Armstrong (1885) 
Colo. 38, 10 P. 232; Meagher v. 
ead (1890) 14 Colo. 335, 24 P. 
1,9 L. R. A. 455; Lyman v. 
chwartz (1899) 13 Colo. App. 318, 
7 P. 735; Congdon v. Olds (1896) 
8 Mont. 487, 46 P. 261; Judge v. 
raswell (1877) 13 Bush (Ky.) 67, 
6 Am. Rep. 185; Hartney v. Gos- 
ng (1902) 10 Wyo. 346, 68 P. 
118, 98 Am. St. Rep. 1005; Child- 
rs v. Neely (1899) 47 W. Va. 70, 


Gilmore, 


34S. BH. 828, 49 L. R. A. 468, 81 Am. 
St. Rep. 777. 

28In a mining partnership pure 
and simple one partner has no im- 
plied authority to borrow money on 
the credit of the firm, but his implied 
powers only permit him to bind his 
copartners by dealings on credit ‘for 
the purpose of working the mine, 
where it appears to be necessary or 
usual in the management of the 
business. Hartney v. Gosling 
(1902)-10 Wyo. 346, 68 P. 1118, 
98 Am. St. Rep. 1005. 

Where a partnership was formed 
for the purpose of mining, and the 
partnership agreement gave no ex- 
press authority to the partners to 
bind the firm in the purchase of 
land in the name of the firm, no 
such authority is implied in law; 
and a partner purchasing land in the 
name of the firm could make no 
binding agreement for the payment 
of the purchase money. Judge v. 
Braswell (1877) 13 Bush (76 Ky.) 
97, 26 Am. Rep. 185. 

Mining partners have authority to 
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bind each other by dealings on credit 
for working the mines, though they 
may not have it in regard to promis- 
sory notes or borrowed money. 
Manville v. Parks (1883) 7 Colo. 
IPS Pa 124 PA 

In a mining partnership neither a 
partner nor a managing agent can 
bind the partnership by executing 
a promissory note without special 
authority to do so; and a party 
seeking to recover on such a note 
must show such authority. Skill- 
man v. Lachman (1863) 23 Cal. 198, 
83 Am. Dec. 96. 

The employment of counsel to liti- 
gate the title to a mine does not 
come within the limited powers vest- 
ed in a mining partner, but this rule 
does not apply to partnerships form- 
ed under the statute. Charles v. 
Hshleman (1879) 5 Colo. 107. 

A member of a mining partnership 
has authority to employ a laborer 
to work in a mine belonging to the 
firm. Lyman v. Schwartz (1899) 13 
ColowApp ols, oO dee eos 

Each member of a mining copart- 
nership may bind the other members 
for what is useful and necessary in 
their undertaking, unless there is 
an express agreement to the con- 
trery, of which the party contracting 
with the members of the firm had 
notice. Nolan v. Lovelock (1870) 
1 Mont. 224. 

29 Childers v. Neely (1899) 47 W. 
Va. 10; 34 8. Bl S28. LO tie tse A 
468, 81 Am. St. Rep. 777; Skillman 
v. Lachman’ (1863) 23 Cal. 19/8, 83 
Am. Dec. 96; Jones v. Clark (1871) 
42 Cal. 180; Bentley vy. Brossard 
(1908) 83 Utah, 396, 94 P. 736; 
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v. Armstrong (1885) 9 Colo, 38, 
122 Pe 


without express authority. 
v. Adams (1891) 89 Cal. 367, 26 P. 
970. 


partners, borrows money for part-— 
nership purposes, but solely on his — 


nership.’”’ The implied power of a 
member of a mining partnership t 
borrow money so as to bind the firm 
depends on the question whether 
such an act is usual in the ordinary 
conduct of the business. 
there is no evidence that the manag- 
ing partner had ever before bor- 
rowed money for the partnership 
within the knowledge of his copart- 
ners, or that it was usual for one 
member of a mining firm to borrow 
money to carry on the firm business, 
it is error to charge that the copart- 
ners are liable if the act was “done 
in the usual course of the business.” 
Randall v. Meredith (1890) 76 Tex. 
HSI ALS IS MWe STAD 

30 Skillman yv. Lachman (1863) © 
23 Cal. 198, 83 Am. Dec. 96; Hart- 
ney v. Gosling (1902) 10 Wyo. 346, 
68 P. 1118, 98 Am. St. Rep. 10055) 
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g partnership are, however, liable for contracts made in behalf of the 
by a partner or superintendent which they have specifically au- 
orized,®! or subsequently ratified.3* 


§ 238. Control by the majority 


The member or members of a mining partnership who owns a majority 
f the shares or interests have the power to control the management of 
ve firm in all matters necessary for the proper operation of its busi- 
ess,*5 but when such majority exceed their implied authority and jeop- 
rdize the interests of the minority, a court of equity will restrain them.*4 


§ 239. Withdrawal of partners 


A member of a mining partnership may withdraw from the firm or 
fell his interest to another without violating any legal relations with his 
copartners.*® If such member merely withdraws from the firm, he re- 


Yongdon v. Olds (1896) 18 Mont. 
Pe, 46 P. 261. 

31 Harris v. Wheeler (Tex. Civ. 
App. 1923) 255 S. W. 206. 

$2 Jones v. Clark (1871) 42 Cal. 
_80; Randall v. Meredith (Tex. Civ. 
App. 1889) 11 S. W. 170. 
. 33 Dougherty v. Creary (1866) 30 
Jal. 290, 98 Am. Dec. 116; Taylor 
¥. Castle (1871) 42 Cal. 367; Pat- 
“ick v. Weston (1895) 22 Colo. 45, 
43 P. 446; Lyman v. Schwartz 
(1899) 13 Colo. App. 318, 57 P. 
735; Hawkins v. Spokane Hydraulic 
Min. Co. (1891) 8 Idaho, 241, 28 
P. 433; Nolan v. Lovelock (1870) 1 
Mont. 224; Blackmarr v. William- 
son (1905) 57 W. Va. 249, 50 S. BE. 
254, 4 Ann. Cas. 265; Bartlett v. 
Boyles (1909) 66 W. Va. 327, 66 
3. E. 474; Childers v. Neely (1899) 
AT W. Va. 70, 34S. B. 828, 49 L. R. 
A. 468, 81 Am. St. Rep. 777; Eding- 
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er v. Southern Oil Co. (1911) 69 W. 
Va. 34, 71 S. E. 266; Kennedy v. 
Beets Oil Co. (1924) 105 Okl. 1, 231 
P. 508; California Civ. Code, § 
2520; Idaho Compiled Statutes 
(1919) § 5865; Revised Codes of 
Montana (1921) § 8059; 18 R. C. 
Te A203. 

34 Dougherty v. Creary (1866) 30 
Cal. 290, 89 Am. Dec. 116. 

35 Nisbet v. Nash (1878) 52 Cal. 
540; Lamont v. Reynolds (1914) 
26 Colo. App. $47, 144 P. 1131; 
Harris v. Lloyd (1891) 11 Mont. 
390, 28 P. 7386, 28 Am. St. Rep. 
475; Adams vy. Texhoma Oil & Re- 
fining Co. (Tex. Civ. App.) 262 S. 
W 139; Munsey v. Mills & Garitty 
(Tex. Com. App. 1926) 283 S. W. 
(54; Blackmarr v. Williamson 
(1905) 57 W. Va. 249, 50S. E. 254, 
4 Ann. Cas. 265; Costello v. Glee- 
son (1918) 19 Ariz, 532, 172 P. 
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~ sumes his former relation of tenant in common with respect to his sha re 
of the firm property,? subject, however, to the payment of debts incurred 
by the firm up to the date of his withdrawal,3” unless such debts are as- 
sumed by the remaining partners and the creditor agrees to look to them 
for payment.38 A retiring partner is likewise liable to third persons who 
contract with the firm without notice of his withdrawal.*® 

If a retiring partner sells his interest, the purchaser, by virtue of such 
purchase, becomes a member of the firm.4® He takes the interest pur. 
chased subject to the conditions under which it was held by his assignor 
and subject to the antecedent debts of the firm.*! 
liable for such antecedent debts unless he expressly assumes them.* 


730; Bissell v. Foss (1885) 114 U. 
S, 252, 5S. Ct. 851, 29 L, Hd: 126; 
Kimberly v. Arms (1889) 129 U. 
Sr O12, 9 Ss Ch. ool, noe dad eo 

86 Slater v. Haas (1891) 15 Colo. 
574, 25 P. 1089, 22 Am. St. Rep: 
4A0> Kirst Nat. Bank wv. (G. V. B: 
Mining Co. (C. C. 1898) 89 F. 449. 

37 Duryea v. Burt (1865) 28 Cal. 
569; Childers v. Neely (1899) 47 
W. Va. 70, 345. H. 828, 49 L. R. A. 
468, 81 Am. St. Rep. 777; Ervin 
v. Masterman (1898) 16 Ohio Cir. 
Ch RR. 62, 890O..CDNoiG. 

38 Jones v. Clark (1871) 42 Cal. 
180. 

39 Dellapiazza v. Foley (1896) 112 
Cal. 380, 44 P. 727; Kelley v. Mc- 
Namee (1908) 164 F.. 369, 90 C. 
CG. A. Sit, 22) Ley aa Ne Sec Due 
16 Ann, Cas. 299; McNamee v. Wil- 
liams (1907) 3 Alaska, 470. 

40 Bissell v. Foss (1885) 114 U. 
S. 252, 5-8, Ct. Sibuds 29) tae BiG ten6\e 
Kahn v. Central Smelting Co. 
(1880) 102 U.S. 641, 26 L. Hd. 266; 
Blackmarr v. Williamson (1905) 57 
W. Va. 249, 50 S. HB. 254, 4 Ann. 
Cas. 265, Cal. Civ. Code, § 2516; 
Idaho Compiled Statutes (1919) § 
5861; Revised Codes of Montana 
(1921) § 8055. 
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He is not personall: 


41 Kennedy v. Beets Oil Co. (1924) 
105 Okl. 1, 231 P. 508; Indiahomae 
Refining Co. v. Wood (Tex. Ciy. 
App. 1923) 255 S. W. 212; 


of a mining partnership takes it 
subject to the liens existing in favor 
of the partners for debts due all 
creditors thereof, or advances made 
for the benefit of the partnership, 
unless he purchased in good faith, 
for valuable consideration, without 
notice of such lien.” Section 8056 
of the Revised Codes of Montana 
(1921) and section 5862 of Idaho 
Compiled Statutes (1919) are iden- 
tical with the section of the Califor- 
nia Code quoted supra. 

Section 2518 of the California 
Civil Code, section 8057 of the Re- 
vised Codes of Montana (1921) and 


42 McNamee y. Williams (1907) 3 
Alaska, 470; Patrick v. Weston 
(1895) 22 Colo. 45, 43 P. 446; Har- 
ris vy. Young (1921) 298 Ill. oagm 
131 N, BH. 670. i 
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240 PARTNER’S DUTY TO EXERCISE GOOD FAITH 


§ 240. Partner’s duty to exercise good faith 


The relations of mining partners in all matters respecting the conduct 
nd operation of the business for which the partnership is formed is one 
»£ confidence and trust. Such partners are under duties to each other 
o deal fairly and in good faith.4% Due to the absence of the delectus 
ersone in mining partnerships and the further fact that the business of 
ordinary mining partnership is the development and not the purchase and 
sale of mineral lands, a partner may sell his own interest therein and 
thereby inject a new partner into the firm, or buy the interest of a co- 


section 5863 of Idaho Compiled Stat- 
tes (1919) are as follows: 

*““A purchaser of the interest of a 
artner in a mine when the partner- 
hip is engaged in working it, takes 
ith notice of all liens ‘resulting 
rom the relation of the partners to 
ach other and to the creditors of 
tthe partnership.” 

43 Settembre v. Putnam (1866) 
‘30 Cal. 490; Gore v. McBrayer 
'(1861) 18 Cal. 582; Bentley v. 
Brossard (1908) 33 Utah, 396, 94 
IP. 736; Hirbour v. Reeding (1877) 
‘8 Mont. 15; Kimberley v. Arms 
(1899) 129 U. S. 512, 9 S. Ct. 355, 
32 L. Ed. 764; Continental Divide 
‘Min. Investment Co. v. Bliley 
(1896) 23 Colo. 160, 46 P. 633; 
Jennings v. Rickard (1887) 10 Colo. 
$95, 15 P. 677; Wetzel v. Jones 
(1915) 75 W. Va. 271, 84S. E. 951. 

A tenant in common of mining 
property and partner in the working 
of the mine cannot claim any benefit 
in the clandestine purchase of the 
interests of certain cotenants and 
retiring partners by two of his co- 
tenants and partners, although he 
had previously agreed with one of 
the purchasers to negotiate for the 
purchase of such interests for their 


joint benefit, and was then willing 
to pay his share of the purchase 
money. First Nat. Bank v. Bissell 
(Cc. C. 1880) 4 F. 694, 2 McCrary, 
73. 

Where a partner holding a note of 
his copartner, secured by a deed 
of trust on the copartner’s interest 
in the mine, purchases at the 
trustee’s sale at a grossly inadequate 
price, under circumstances tending 
to show bad faith, the sale will be 
set aside. Wetzel v. Jones (1915) 
84S. BH. 951, 75 W. Va. 271. 

One member of a mining partner- 
ship used the money of the partners 
to purchase an outstanding trust 
deed upon the mining property, 
given by his copartner, taking the 
transfer in the name of a third per- 
son, who had no interest in the 
transaction, caused the property to 
be sold and bid in by said third 
party as his agent, and afterwards 
procured a transfer to be made of 
the property to himself and another 
partner. Held, that such transfer 
was void, and the property should 
be decreed to belong to the maker of 
the trust deed or his grantee. 
Brown v. Bryan (1896) 5 Idaho, 
145, 6 Idaho, 1, 51 P. 995. 
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partner in such lands without any breach of the relations of trust and 
confidence existing between himself and his associates.*# 


§ 241. Sharing of profits and losses 


A member of a mining partnership shares in the profits and losses of 
the business in the proportion that his interest therein bears to the part. 
nership capital.4® He is personally liable, however, for the entire indebt- 


edness of the firm.*® 


§ 242. Partner’s lien 


Each member of a mining partnership as well as of an ordinary part- 
nership has a right to have partnership property applied to the payment 
of partnership debts.**_ This right is usually called the partner’s lien, — 


44 Nisbet v. Nash (1878) 52 Cal. 
540; Kahn y. Central Smelting Co. 
(1880) 102 U.S, 641, 26 L. Hd. 266; 
Blackmarr v. Williamson (1905) 57 
W. Va. 249, 50 S. H. 254, 4 Ann. 
Cas. 21655 Kimberley v. Arms 
(ALOE) IA We S) leg 1) Sh Cie Bia, 
32 Li. Hd. 764. 

In the absence of a special con- 
tract there is no relation of trust be- 
tween tenants in common of mining 
property, who are partners merely 
in the working thereof, which pre- 
vents one of them, when selling the 
property, from receiving a higher 
price for his interest than is paid the 
others. Harris v. Lloyd (1891) 11 
Mont. 390, 28 BP. 736, 218 vA, St. 
Rep. 475. 

There is no relation of trust or 
confidence between mining partners 
which is violated by the sale and 
assignment by one partner to a 
stranger, or to one of the associates, 
of his share in the property and busi- 
ness of the association. Bissell v. 
Kloss (i885) 14 US Sh 2ib2s bash Gt. 
Sbilg ag) lan Wd. eG. 
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45 Cal. Civ. Code, § 2513: Rea 
vised Codes of Montana (1921) § 
8052; Idaho Compiled Statutes 
(1919) § 5858. 1 

46 Childers v. Neely (1899) 47 W 
Va. 70, 34 S. HE. 828, 49 Tee 
468,-81 Am. St. Rep. 777; 
v. Burt (1865) 28 Cal: 5695 ai 
tembre v, Putnam (1866) 30 Cal. 
490; Taylor vy. Castle (1871) 
Cal. 367; Jones v. Clark (1871) 42 
Cal. 180; Stuart v. Adams (1892) 
89 Cal. 367, 26 P. 970; First Na= 
tional Bank v. G. V. B. Mining Co. 
(C. C. 1898) 89 F. 449. 

47 Stuart v. Adams (1891) 89 Cal 
367, 26 P. 970; Duryea v. Buy 
(1865) 28 Cal. 569; Harris Va 
Young (1921) 298 Ill. 319, 13ceiNe 
FE. 670; Ervin vy. Masterman (1898) 
16 Ohio ‘Cir.(Ct. RB. 162. 8) OnCaams 
516; Childers v. Neely (1899) 4 é. 
W. Va. 70, 34 S. BW. 828, 41 1. Rowen 
468, 81 Am. St. Rep. 777; Grady v. ~ 
Day (1922) 104 Or. 340, 206 P. 85555 
G. V. B. Mining Co. v. First National 
Bank (1899) 95 F. 35, 35 C. GC. ae 
510. 
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Such lien attaches only to what may be considered partnership prop- 
rty.48 It may be exercised by a partner to enforce the application of 
urm assets in the payment of debts to third persons,‘ as well as to the 
ayment of money advanced by him to the firm.°® A partner does not, 
nowever, have a lien for his share of the profits.54 By statute in some 
tates it is provided that this lien exists despite the fact the partners have 
greed that it shall not. 


48 Mining partners, operating oil an oil partnership is to deliver the 
eases, have a lien on the social prop- oil to a pipe line which should give 
arty for advances or balances due each member ‘division orders’ for 
them after payment of debts; but, his share, the partnership has no 
1aving divided the product of the lien on such division orders, as 
usiness by giving to each his share against a partner—it constituting 
f the product in severalty and sep- such a division of the property as 
rating it from the balance, no lien devests the lien. Childers v. Neely 
xists on the product thus divided, (1899) 47 W. Va. 70, 34S, E. 828, 
ut the lien remains valid on the 49 L. R.A. 468, 81 Am. St. Rep. 777. 
ocial property used in operating the 49 See cases cited in Section 242, 
aid leaseholds. Greenlee v. Steel- footnote 47. 
mith (1908) es W. Va. 358, 62 S. 50 Greenlee v. Steelsmith (1908) 
BH. 459. 64 W. Va. 353, 62 S. E. 459; Ken- 

As members of a partnership be- nedy v. Beets Oil Co. (1924) 105 
itween the owners of an oil leasehold Okl. 1, 231 P. 508; Barrett v. Bu- 
}had no lien on oil sold for another chanan (1923) 95 Okl. 262, 213 Lee 
‘member after the separation or di- 734; Childers v. Neely (1899) 47 
‘vision of the oil, or on the proceeds W. Va. 70, 34S. B. 828, 49 L. R. A. 
‘of the sale, they had no right to re- 468, 81 Am. St. Rep. 777; Indiaho- 
‘quire a person holding the interest ma Refining Co. v. Wood (Tex. Civ. 
of such other partner as security App. 1923) 255 S. W. 212; Duryea 
‘to apply the proceeds on his debt, v. Burt (1865) 28 Cal. 569; Con- 
constituting a superior lien on the nolly v. Bouck (1909) 174 F. 312, 
interest, instead of allowing thea 98 ¢. ©. A. 184. 
partner to use it for his private uses. 51 G. V. B. Mining Co. v. First Nat. 
Harris v. Young (1921) 298 Ill. 319, Bank (1899) 95 F. 35, 35 C. CG, A. 

131 N. E. 670, reversing judgment 510. 

(1919) 215 Ill. App. 489. 52 Cal. Civ. Code, § 2514; Revised 

Members of a mining partnership Codes of Montana (1921) § 8053; 

have a lien on the property for ad- Compiled Statutes of Idaho (1919) 
vances or balances due them; but, § 5859. 
when the partnership agreement of 
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§ 243. Partnership property 


By the statutes of those states which have attempted to codify the ex 
isting law of mining partnership, it is provided that “mining ground 
owned and worked by partners in mining, whether purchased with part- 
nership funds or not, is partnership property.” °* There is some author- 
ity, however, to the effect that, in absence of such statute, the mineral 
lands worked by the partnership may be owned by the partners individ- 
ually or by a third person.54 The interest which becomes partnership 
property need not be a fee in the land but an interest in the mineral es- 
tate therein.5> If personal or real property is purchased with partnership 
funds and for partnership purposes, it becomes partnership property.5® 
The legal title to land may be held by the partners as tenants in common 
or by a single partner, but will be treated as partnership property for 
the payment of partnership debts.5? The possession of one partner will 
be deemed the possession of all.58 The produce of a mine or well be- 
comes partnership, but after it has been sold it loses its character as 
such, unless the sale operates as a fraud on creditors.°® 


53 California Civil Code, § 2516; 
Revised Codes of Montana (1921) 
§ 8054; Idaho Compiled Statutes 
(1919) § 5860. In Dorsey v. New- 
comer (1898) 121 Cal, 213, 53 P. 
557, it was held that land owned by 
the tenants in common forming a 
mining partnership, but not actually 
worked by the firm, did not become 
partnership property. 

54 Duryea v. Burt (1865) 28 Cal. 
569; Patrick v. Weston (1895) 21 
Colo. 738, 39 PP. L083; Manville’ v-. 
Parks (833) 7% Colos 128) 20RF 212; 
First National Bank vy. Bissel 
(1880) 4 F. 694; McMahan vy. Mee- 
han (1904) 2 Alaska, 278; Munsey 
v. Mills & Garitty (Tex, Com. App. 
1926) 283 S. W. 754. 

55 See Munsey v. Mill & Garitty 
(Tex, Com. App. 1926) 283 S. W. 
754, where the interest involved was 


the separate estate in oil and gas 
under certain lands the surface in- 
terest in which was owned by a 
third person. 

56 Duryea v. Burt (1865) 28 Cal. 
569; Meagher v. Reed (1890) 14 
Colo. 335, 24 P. 68, 9 Io. R, Ay abe 

57 Santa Clara Min. Assn. vV. 
Quicksilver Min. Co. (1882) 17 Fg 
657; Duryea v. Burt (1865) 28 Cal. 
569; Lowe v. Alexander (1860) 15 
Cal. 296; West Side Oil Co. v. Me- 
Dorman (Tex. Civ. App. 1922) 244 
Sen Vie onis 

58 Mallet v. Uncle Sam Gold & Sit- 
ver Min. Co. (1865) 1 Nev. 188, 90 
Am. Dec. 484; Waring v. Crow 
(1858) 11 Cal. 366; Henderson vy. 
Allen (1863) 23 Cal. 519. 

59 Harris v. Young (1921) 298 Ill. 
319, 131 N. EB. 670. 
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7a. 70, 34 S. EB. 828, 49 L,-R. A. 
t68, 81 Am. St. Rep. 777; Harris 
*, Young (1921) 298 Ill. 319, 131 
. B. 670; Beller v. Murphy (1909) 
89 Mo. App. 663, 123 S. W. 1029; 
oehme v. Fitzgerald (1911) 43 
ont, 226, 115 P. 418; In re Glad- 
»sugh’s Estate (1902) 1 Alaska, 649. 
61 Childers v. Neely (1899) 47 W. 
a. 20; 34S. BE. 828, 49 L, R. A. 
£68, 81 Am. St. Rep. 777; Sturm v. 
lrich (C. C. A. 1925) 10 F.(2d) 9. 
62 McNamee vy. Williams (1907) 3 
laska, 470; Skillman v. Lachman 
(1863) 23 Cal. 198, 83 Am. Dec. 96; 
uryea v. Burt (1865) 28 Cal. 569; 
Jones v. Clark (1871) 42 Cal. 180; 
Taylor v. Castle (1871) 42 Cal. 367; 
‘Hawkins v. Spokane Hydraulic Min- 
ing Co. (1891) 3 Idaho, 241, 28 P. 
433; Southmayd v. Southmayd 
1(1881)- 4 Mont. 100, 5 P. 318; 
‘Dailey v. Fitzgerald (1912) 17 N. 
iM. 137, 125 P. 625, Ann. Cas. 
1914D, 1183; Harris v. Young 
(1921) 298 Ill. 319, 131 N. E. 670; 
‘Hartney v. Gosling (1902) 10 Wyo. 
346, 68 P. 1118, 98 Am. St. Rep. 
1005; Childers v. Neely (1899) 47 
W. Va. 70, 34S. EB. 828, 49 L. R. A. 
468, 81 Am. St. Rep. 777; Black- 
marr Vv. Williamson (1905) 57 W. 
Va. 249, 50 S. BH. 254, 4 Ann, Cas. 
265; Adams v. Texahoma Oil & Re- 
fining Co. (Tex. Civ. App. 1924) 262 
S. W. 139; Munsey v. Mills & Garit- 
ty (Tex. Com. App. 1926) 283 S. 
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¢? Childers v. Neely (1899) 47 W. W. 
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§ 244. Dissolution 


Because of the absence of the delectus persone, a mining partnership 
5 not dissolved by the death®® or bankruptcy® of a member, nor by the 
le by him of his interest in the partnership.* But the sale of all the 
artnership property to a corporation,® or the abandonment of the part- 
ership business, amounts to a dissolution.®* 


754; Charles vy, Eshleman 
(1879) 5 Colo. 107; Higgins v. 
Armstrong (1885) 9 Colo. 38, 10 
P. 232; Meagher v. Read (1890) 14 
Golo: 835, 24 P. 681, 9 L. Ry A. 
455; Slater v. Haas (1890) 15 Colo. 
574, 25 P. 1089, 22 Am. St. Rep. 
440; Patrick v. Weston (1895) 22 
Colo. 45, 43 P. 446; G. V. B. Min- 
ing Co. y. First Nat. Bank (1899) 95 
F. 35,35 C.C.A.510; Loy v. Alston 
(1909) 172 F, 90, 96 C. C. A. 578; 
Kelley v. McNamee (1908) 164 F. 
$49, 90 ©. C. A. 367, 22 LR. A. 
(N. S.) 851, 16 Ann. Cas. 299; 
Kahn vy. Central Smelting Co. 
(1880) 102 U.S. 641, 26 L. Ed. 266; 
Kennedy vy. Beets Oil Co. (1924) 
LO5: Obl, 1-281 P: 508. 

63 Dellapiazza v. Foley (1896) 112 
Gal... 380, 44 P.. 727. 

64 Nielson v. Gross (1911) 17 Cal. 
App. 74, 128 BP. T2b. 

Where several persons associate 
themselves together, by agreement, 
to go out and discover mines, and 
some of them furnish the means of 
prosecuting the enterprise, as pro- 
visions and tools and the like, and 
others go out and contribute their 
labor, and each party performs his 
part of the agreement according to 
its terms, the conduct and declara- 
tions of the parties show that they 
are acting in fulfillment of their con- 
tract; but when this contract is ap- 
parently abandoned, and some new 
arrangement was made between new 


If there is no agreement for the period of duration of the partnership, 
it may be terminated at any time by the partner 
cannot agree as to the adjustment of accounts and division of the prop- 
erty, resort must be had toa court of equity by way of a bill for account- 
ing and dissolution.®* One partner who asks for dissolution and account- 


ing must show good grounds therefor. 


parties, and means are furnished by 
some of them, as arranged in the 
first instance, and others go out in 
the prosecution of the joint enter- 
prise, it would be plain that they 
were acting under and in pursuance 
of the last agreement, and not the 
first, and the parties to the first 
agreement would acquire no interest 
in the mines discovered. Johnstone 
v. Robinson (C. C. 1881) 16 F. 903, 
38 McCrary, 42. 

A mining partnership is dissolved 
as to one who withdraws therefrom 
by ceasing to work, and thereafter 
his copartners cannot operate it at 
his expense. Lamont v. Reynolds 
(1914) 26 Colo. App. 347, 144 P. 
ililasit. 

65 Childers v. Neely (1899) 47 W: 
Va. TO; 84S) W828, )4/9) aR, eA. 
468, 81 Am. St. Rep. 777; Nisbet 
v. Nash (1878) 52 Cal. 540; Law- 
rence v. Robinson (13879) 4 Colo. 
567; Page v. Summers (1886) 70 
Cal dZie 2es 208 

66 Where dissolution of a mining 
partnership has been decreed, it is 
error on partial settlement to give a 
personal decree against one partner 
in favor of another. for a balance 
found due on such partial settle- 
ment, and the social property should 
be first reduced to money and ap- 
plied to discharge partnership lia- 
bilities, including any balance found 
due on final settlement from one 
partner to another, and then a de- 
cree over on final settlement for any 
balance that may remain. Bartlett 
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s.© If, however, the 


& Stancliff v. Boyles (1909) 66 W. 
Va. 327, 66 S. H. 474. 
Where a bill is filed by a member 
of a mining partnership to wind up 
the affairs of the association, some of 
the members being omitted from the 
bill because of the impracticability 
of bringing them all before the 
court, and a decree is made dissoly- 
ing the association, directing the 
mines and lands of the company to 
be sold, the debts to be paid, etc., 
and a sale of the mines and lands 
of the association is made in pursu- 
ance of the decree, the title to the 
undivided interests in the mine and 
lands of those not parties to the 
suit will not be affected by the de- 
cree and sale. Santa Clara Min. 
Ass’n v. Quicksilver Min. Co. (C. C. 
1882) 17 . 657, 8 Sawy. 330: 

In an action by three mining part- 
ners against a fourth for a dissolu- 
tion and a conveyance to them of 
their interests in a specific area lo- 
cated in his name, the fact that they 
have conveyed to him all the inter- 
ests located in their names consti- 
tutes no defense. Welland v. Huber 
(1873) 8 Nev. 203. 

A partner cannot have partition 
and accounting without a dissolu- 
tion; and, a dissolution being found 
and decreed, the decree should pro- 
vide for an accounting. Nisbet vy. 
Nash (1878) 52 Cal. 540. - 

67 Blackmarr Ve Williamson 
(1905) 57 W. Va. 249, 50S. B. 254, 
4 Ann. Cas. 265. 
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§ 245. In general 


The law relative to the acquisition of privileges to operate the min- 
al lands of the United States, public lands of a state, or Indian lands 
or oil and gas purposes, forms a very small part of the vast body of law 
slative to mining upon public lands. Furthermore, its importance is 
omparatively slight in comparison with the law relative to the produc- 
on of oil and gas on privately owned lands. The law of mining on 
ublic lands has for its sources the federal mining statutes, supple- 
jental state legislation and local mining rules, regulations and customs. 
‘o these has been added a vast body of case law, both state and fed- 
tal. In addition the land department may issue rules and regulations 
nd has a quasi judicial authority to pass upon questions of fact rela- 
ive to conformity with its rules and regulations and the statutes. Ina 
rork' of this kind it is impossible to give full consideration to all of this 
qass of statute, regulation and decision which may directly or indi- 
ectly affect the production of oil and gas from public lands. The most 
hat can be done is to draw from these sources that material which di- 
ectly concerns the production of oil and gas from such lands and sug- 
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gest that for fuller information and treatment the reader consult the more 
extensive treatises upon mining law. 


§ 246. Federal legislation 


The privilege of producing oil and gas from the public lands of th 
United States is governed by three groups of enactments commonly 
known as the Placer Mining Act, the Withdrawal Act, and the Leasing 
Act. These various acts will be briefly discussed in the order named, 


te 


§ 247. The Placer Mining Act 


Congress passed the Placer Mining Act in 1870.2 In 18668 it had 
declared that all lands of the public domain valuable for mineral pur-_ 
poses should be reserved from sale “except as otherwise expressly di- 
rected by law,” and had passed an act providing for the location and 
patenting of veins or lodes of quartz or other mineral-bearing rock In 
1872 the Lode Mining Act and the Placer Mining Act were revised and 
amended. ‘This latter enactment, to the extent that it provided for the 
location and patenting of placer claims, together with its subsequent 
amendments, forms the basic law under which oil and gas placer mines 
may be located and patented.5 

Although oil and gas were not expressly mentioned in the Placer 
Mining Act, it was apparently taken for granted that they were minerals 
within the meaning thereof and oil and gas lands located as placers. In 
1896, however, the Land Office rendered a decision to the effect that oil 
and gas were not minerals within the meaning of the act and that oil and 
gas claims could not be located and patented as placers.* This decision 
was overruled by the Secretary of the Interior,’ but to remove all doubt 
in the matter Congress enacted in 1897 that persons authorized to enter 


1 Costigan, Mining Law (1908); 314 Stat, 86; Rev. St. U. Sig 
Lindley, Mines (3d Ed. 1914); Cor- 2818 (U. S. Comp. St. § 4613; 30 
pus Juris, Mines and Minerals. Wie SiGe Aw Soa . 

2 Act July 9, 1870, c¢. 235, §)12, 116 4 Act July 26, 1866, 14 Stat. 251, 
Stat. 217; Rev. St. U.S. § 2829 (U. Se (tate 915 GC. lee. 

5, Comp, St. § 46285 80 Uaise@, oa. 6 Union Oil Co, 235 Dp, 222k 
$35). TU 2Zioela. Webi, 
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d obtain patents to lands under the mining laws of the United States 
ght enter and obtain patents to lands containing or chiefly valuable 
r petroleum or other mineral oils under the Placer Mining Act.8 

In 1903 Congress passed an act which provided that the annual as- 
ssment labor for as many as five contiguous oil placer claims might be 
rformed upon one of them, if such labor would tend to determine the 
I-bearing character of such contiguous claims.® 

Until the passage of the Leasing Act in 1920, there was nothing, other 
an the act just mentioned, and the Withdrawal Acts beginning in 
, which differentiated the location and patenting of oil claims from 
xy other placer claim. The Withdrawal Acts only affected the rela- 
ns of claimants with respect to lands actually withdrawn. It seems 
mecessary, therefore, to attempt to discuss here in detail all of the re- 
irements of state and federal statute and land office regulations for 
e location and patenting of placer mining claims. It seems more ad- 
sable to merely point out the principal requirements as they apply to 
| placer claims and for detailed information permit the reader to con- 
it the more comprehensive treatments found in the treatises on min- 
ag law. 


§ 248. Requirements for location of oil placer claim 


Two distinct requirements of the federal statutes for the location of 
ny mining claim are discovery, and the marking of the location on the 
round. Other details are left to state legislation. In most of the west- 
rm mining states there are distinct statutory provisions stating particu- 
ur requirements that must be fulfilled before a valid location is made. 
‘hese are usually discovery notice, location notice and record. 

The federal statutes seem to require an actual discovery of mineral 
pon a claim as a condition precedent to its valid location.’ From this 


8 Act Feb. 11, 1897, c. 216 (U. S. Comp. St. § 4615; 30 U.S.C. A. § 
omp. St. § 4635; 30 U.S.C. A. § 23). 

@i). It is a condition precedent to the 
9 Act Feb. 12, 1903, c. 548 (U.S. location of a mining claim that a 
‘comp. St..§ 4636; 30 U.S.C. A. § discovery must be made, and in the 
02). ease of petroleum or mineral oils 


10 Rev. St. U. S&S. § 2320 (U. S. the deposit from which the oil is 
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drawn must be discovered before a 
valid location can be made. Bay v. 
Oklahoma Southern Gas, Oil & Min- 
tales (OO), (GUS) ales Cptell, 2075), “7(8} 12 
936. 

The location as an oil placer min- 
ing claim of public lands on which 
no discovery of oil had been made 
vests the locators with no rights in 
such lands as against the United 
States, or as against one subsequent- 
ly acquiring the title thereto or 
rights therein from the United 
States by any legal means prior to 
any such discovery. Olive Land & 
Development Co. v. Olmstead (C. C. 
1900) 103 F. 568. 

There can be no valid location of 
petroleum lands, under the mineral 
laws relating to placer claims, with- 
out a prior valid discovery of min- 
eral within the limits of the claim. 
Nevada Sierra Oil Co. v. Miller (C. 
Cos oS Sie He Osis 

11 Miller v. Chrisman (1903) 140 
len AYO) 8} Tes IMS, Wel 1 dlatal Oye 
Am. St. Rep. 638, affirmed Chrisman 
ve Maller (gO b>) Sie Uses esowlan 20 
S. Ct. 468, 49 L. Ed. 770; Nevada 
Sierra Oil Co. v. Home Oil Co. (C. 
C. 1899) 98 F. 6738; New England 
& Coalinga Co. vy. Congdon (1907) 
U52) Cal. 2005 92 Py Lids soserv. 
Utley (1921) 185 Cal. 656, 199 P. 
1037; Bay v. Oklahoma Southern 
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Gas, Oil & Mining Co. (1903) 1 
Okl. 425, 73 P, 936; Olive Land & 
Development Co.-v. Olmstead (C. 
1900) 103 F. 568; Phillips v. Brill 


Rep. 147; Weed v. Snook (1904) ~ 
144 (Cal. 43:95 i ee L028. United 
States v. Stockton Midway Oil Co 
(DE CG 1917) 240) BP a00bE g- 
wardt v. McKittrick Oil Co. (1913 
164 Cal. 650, 130 P. 417; Southern 
Pacific Co. v. United States (1918) 
PANNA RANTS, IUAOR (OK AA, 12) United 
States v. Ohio Oil Co. (D. C. 1916) 
240 F. 996; United States v. Me 
Cutchen (D. C. 1915) 234 #. 7028 
United States v. McCutchen (D. CG. 
1916) 2388 EF. 575; Grantlick 
Johnston (1923) 29 Wyo. 349, 218 
P. 98; Sparks v. Mount (1922) 29 
Wyo. 1, 207 P. 1099; Deantim 
Omaha-Wyoming Oil Co. (1913) 21 
Wyo. 133, 128 P. 881, 129) Peat 

An oil placer mining claim will not 
be invalidated by the fact that the 
discovery shaft or well bisects the 
boundary line of a claim and is 
partly on the claim and partly on 
another. Phillips v. Brill (1908) 1 
Wyo. 26, 95 P. 856. ° 

12 Weed v. Snook (1904) 144 Cal. 
439, 77 P, 1028; Dean v. Omaha- 
Wyoming Oil Co. (1913) 21 Wyo. 
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e the task of exploring public mineral lands for oil without some as- 
rance that their claims would be protected from entry by others during 
attempt to discover oil by the drilling of wells. The practice, there- 
re, in the location of oil claims is to stake out the claim, post the notice 
ad record the claim.!* If the locator performs these acts and then en- 
ts upon the claim, he has rights against third persons who seek to en- 
t thereon as long as he remains in possession and prosecutes the work 
= discovery with diligence.* When discovery is actually made under 


ba, 128 P. 881, 129 P. 1023; Mil- 
v. Chrisman (1903). 140 Cal. 
EO, 73 P. 1083, 74 P. 444, 98 Am. 
c. Rep. 63; affirmed Chrisman v. 

ilier (1905) 197 U. S. 313, 25 S. 
bt. 468, 49 L. Ed. 770; Olive Land 
Development Co. v. Olmstead (C. 

. 1900) 103 F. 568; Nevada Sierra 
il Co. v. Home Oil Co. (C. C. 1899) 
WS Ged, 
In Bay v. Oklahoma Southern Gas 
il & Mining Co. (1903) 13 Okl. 
5, 73 P. 936, the court said: “It 
, the common experience of persons 
f ordinary intelligence that petro- 
sum in valuable quantities is not 
ound on the surface of the ground, 
or is it found in paying quantities 
eeping from the earth. Valuable 
lis found by drilling or boring into 
he interior of the earth, and either 
ows or is pumped to the surface; 
‘nd, until some body or vein has 
‘een discovered from which oil can 
»e brought to the surface, it cannot 
-e considered of sufficient impor- 
ance to warrant a location under the 
nineral laws.” 

In McLemore v. Express Oil Co. 
"1910) 158 Cal. 559, 112 P. 59, 139 
Am. St. Rep. 147, the court said: 
‘As has been said, in the case of 
yther minerals, discovery preceded 
the demarkation of the boundaries, 
the posting and recording of the 
i1otice. In the case of oil, discovery, 


in the very nature of things, would 
rarely or never be made except at 
the end of much time and after the 
expenditure of much money, the dis- 
covery of oil involving the erection 
of a derrick and the laborious drill- 
ing of a well, frequently to the 
depth of 3,000 feet and more. If, 
therefore, the placer mining laws, 
which were declared by Congress to 
be the only laws under which oil lo- 
cations could be established, were to 
be made of any practical benefit to 
the oil locator, it must be by per- 
mitting him to mark the boundaries 
of his location and post and record 
his notice, and protect him in pos- 
session while he was with diligence 
prosecuting the labor of digging his 
well to determine whether or not a 
discovery could be made.” 

13 United States v. Thirty-Two Oil 
Co. (D. GC. 1917) 242 F. 730; Dean 
v. Omaha-Wyoming Oil Co. (1913) 
Si Wryo..183, 128 P. 881, 129 P. 
1023; New England & Coalinga Oil 
Co. v. Congdon (1907) 152 Cal. 211, 
92 P. 180; Miller v. Chrisman 
(1903) 140 Cal. 440, 73 P. 1083, 74 
P. 444, 98 Am. St. Rep. 63, affirmed 
Chrisman v. Miller (1905) 197 U. S. 
313, 25 S. Ct. 468, 49 L. Ed. 770. 

14 Phillips v. Brill (1908) 17 Wyo. 
26, 95 P. 856; Borgwardt v. Mc- 
Kittrick Oil Co. (1913) 164 Cal. 
650, 130 P. 417; United States v. 
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tor has not remained in possession and pursued the work of discovery 
with diligence, the land is open to location by other 


Stocton Midway Oil Co. (D. C. 1917) 
240 F. 1006; Nevada Sierra Oil Co. 
Vv. Home Oil Co; (C.C. 1899) oiSek. 
673; Miller vy. Chrisman (1903) 
140 Cal. 440, 73 P. 1083, 74 P. 444, 
‘98 Am. St. Rep. 63, affirmed Chris- 
man vy, Miller (1905) 197 U.S. 323; 
25 S. Ct. 468, 49 L. Ed. 770. 

One exploring public lands for 
minerals under the permission given 
by Rev. St. § 2319 (Comp. St. § 
4614; 30 U.S. C. A. § 22), but be- 
fore making the discovery necessary 
to locate a claim under section 2320 
(Section 46th BOs Tess CO. eae se 2so), 
has a right of possession good 
against forcible, fraudulent, or 
clandestine intrusions, but which 
continues only during actual occu- 
pation and persistent and diligent 
prospecting. Union Oil Co. of Cali- 
fornia v, Smith (1919) 249 U. S. 
eh Bey SE Cis HOS, Gs We 16, Oats 
affirming judgment Smith y. Union 
OWE CO, CAG) GG Cail, Au, ales) 32) 
966. 

Where a lessee of a placer oil min- 
ing location was in possession, and 
was actively at work, and expending 
money for the purpose of sinking an 
oil well and discovering oil on the 
claim, the rights of such lessee could 
not be forfeited to third persons dur- 
ing the progress of such work, who 
attempted to relocate the land on 
the ground that the original locator 
or such lessee had not actually dis- 
covered oil in the land prior to such 
location. Weed v. Snook (1904) 
144 Cal. 439, 77 PB. 1023. 

15 Nevada Sierra Oil Co. v. Home 
OU Com Cl Ce Wsiso)e Osh aamonor 


5,16 
Weed v. Snook (1904) 144 Cal, 439, 
WC Je, O78}. { 

It is not essential to the validity 
of an oil or mineral claim that the 
discovery of oil or mineral within its 
limits shall have preceded or shall 
coexist with the posting of the notice 
and the demarkation of the bound- 
aries, but the discovery may be made 
subsequently, and when made oper- 
ates to perfect the location against 
the world, save those whose bona 
fide rights have intervened. Miller 
v. Chrisman (1903) 140 Cal. 440, 
73 P. 1083, 74 P. 444, 98 Am. St 
Rep. 63, affirmed Chrisman y. Miller 
(1905) 197 U. S. 318, 25 S. Ct. Som 
49 L. Hd. 770. 

16 Miller v. Chrisman (1903) 140 


164 Cal. 650, 130 P. 417; Jose 
Utley (1921) 185 Cal. 656, 199 P. 


1037; Little Sespe Consol. Oil Co. 


sand stained with oil and a ridge of 
fossil. Oil had been discovered in 
neighboring locations, and a well 
existed some two miles distant. A 
cabin was constructed without fur 
niture, doors, or windows in April 
1904, but no one lived-in it, and a 
watchman employed to watch other 
lands was employed to watch the 


‘cular situation.!? 


laim in question. From the time 
e notices were posted until defend- 
nts entered in October, 1904, no 
rilling nor actual development 
york was done, nor any steps taken 
that direction. Held, that the 
nd was subject to relocation by de- 
ndants at the time they entered. 
New England & Coalinga Oil Co. v. 
Mongdon (1907) 152 Cal. 211, 92 
. 180. 

That one who has made a mining 
ocation on government land for oil, 
mich Aet Cong. Feb. 11, 1397,. c. 
216, 29 Stat. 526 (U. S. Comp. St. 
P4685; 30 U.S. C. A. § 101), re- 
juires to be made under the laws 
relating to placer mining claims, 
may without actual possession of the 
-laim be protected from a homestead 
sntry of the land, his location must 
be valid and complete, for which dis- 
govery of oil is essential; and not 
having made such discovery, he is 
protected only while in possession, 
diligently prosecuting his work to a 
discovery, which means not the pur- 
suit of capital to prosecute the work, 
or an attempted holding by cabin, 
lumber, or unused derrick, but the 
diligent continuous prosecution of 
the work, with the expenditure of 
whatever money may be necessary 
to the end in view; the laws as to 
assessment work having no applica- 
tion till the discovery is made. Mc- 
Lemore v. Express Oil Co. (1910) 
158 Cal. 559, 112 P. 59, 139 Am. St. 
Rep. 147. 
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The federal statutes do not state what is necessary to constitute a dis- 
very of mineral within the limits of a clair, and it is hardly possible 
formulate a rule applicable to all classes of minerals. Discovery is 
gely a question of fact dependent upon the circumstances of the par- 
Surface indications of oil such as seepages from 
rface formations have been held not to amount to a discovery.!8 The 


17 Granlick v. Johnston (1923) 29 
Wyo. 349, 213 P. 98; United States 
¥. Ohio Oil Co. (D. C. 1916) 240 F. 
996. 

18 Nevada Sierra Oil Co, v. Home 


OU Co. (Cc. C. 1899) 98 F. 678; 
Granlick v. Johnston (1923) 29 
Wyo. 849, 213 P. 98; Whiting v. 


Straup (1908) 17 Wyo. 1, 95 P. 849, 
129 Am. St. Rep. 1093; Bay v, Okla- 
homa Southern Gas, Oil & Mining 
Go. (1508) 13° Ok!, 425, 73 P. 936; 
Dean v. Omaha-Wyoming Oil Co. 
C1913). 21 Wyo. 188; 125 P. 381, 
129 P. 1028. In Miller v. Chrisman 
(1903) 140 Cal. 440, 73 P. 1083, 74 
P. 444, 98 Am. St. Rep. 63, the 
evidence, in substance, was that the 
locator had walked over the land at 
the time he posted his notice and dis- 
covered a spring of water dripping 
over a rock about two feet high. 
There was some oil on the water. 
The court said: ‘‘This is all of the 
‘discovery’ which it is even pretend- 
ed was made under the Barieau lo- 
eation, and we think it clear that 
such testimony does not establish a 
discovery within the meaning of the 
law. To constitute a discovery 
the law requires something more 
than conjecture, hope, or even 
indications. The geological for- 
mation of the country may be such 
as scientific research and practi- 
cal experience have shown to be 
likely to yield oil in paying quanti- 
ties. Taken with this, there may 
be other surface indications, as 
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enly known method of actually determining the existence of oil in com. 


seem to require the drilling of a well penetrating the oil and gas sand, if 
any, and the actual discovery of oil or gas in such quantities and under 
such circumstances as would justify a reasonably prudent person, not 
skilled in the production of oil and gas, in spending time and money in 
developing it with a reasonable expectation of being able to produce oil 
or gas from the claim in such quantities as to yield a profit over and 


above the cost of production.”° 


The limit of placer location for one person is twenty acres,”4 and for 
the validity of such location there must be a discovery within the limits 
of the claim. Buta location by an association of individuals of as many 
as eight single contiguous placer claims is regarded as a single location, 
and one discovery within the limits of such combined area is sufficient.?® 


such ‘seepage’ of oil. All of these 
things combined may be sufficient to 
justify the expectations and hope 
that upon driving a well to sufficient 
depth, oil may be discovered; but 
one and all they do not, in and of 
themselves, amount to a discovery. 
* * * While, perhaps, it would be 
stating it too broadly to say that no 
case can be imagined where a sur- 
face discovery may be made of oil 
sufficient to fill the requirements of 
the statute, yet it is certainly true 
that no such case has ever been pre- 
sented to our attention, and that in 
the nature of things such a case will 
seldom, if ever, occur.”’ 

Where an oil land locator drilled 
a 20-foot hole with a 2-inch auger, 
poured about a gallon of water into 
it, and upon bailing out the water 
discovered traces of oil on top of it, 
there was no discovery such as 
would support the location of an oil 


placer claim. Granlick v. Johnston 
(1923) 29 Wyo. 349, 213 P. 98. 

19 Bay v. Oklahoma Southern Gas, 
Oil & Mining Co. (1903) 13 Okl 
425, 73 P. 936; Consolidated Mu- 
tual Oil Co. v. United States (1917) 
245 F. 525, 157 C. C. A. 683: 

20 Miller v. Chrisman (1903) 140 
Cal. 440, 73 P. 10838, 74 P. 444, 98 
Am. St. Rep. 63; Chrisman v. Mil- 
ler (1905) 197 U. S. 313, 25 Sam 
468, 49 L. Ed. 770; United States vy. 
Ohio Oil Co. (D. C. 1916) 2400 
996; United States v. McCutchen 
(D. C. 1916) 288 F. 575; Nevada 
Sierra Oil Co. v. Home Oil Co. (C. 
C. 1899) 98 F. 673; Stockton ¥e 
Santa Paula Oil Co. (1923) 64 Cal. 
App. 384, 221 P. 661. 

21 Rev. St. U. S. § 2331 ((USuSm 
Comp. St. § 4630; 30 U. S. Gis 
§ 35). a 

22 Miller v. Chrisman (1903) 140 
Cal. 440, 78 P. 1088, 74 P. 444, 98 
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listricts in California. 


m. St. Rep. 63, affirmed Chrisman 
| Miller (1905) 197 U. S. 3138, 25 
. Ct. 468, 49 L. Ed. 770; Union 
a Co., 25 Li. D. 8b. 

Where eight persons as associates 
ake a location of 160 acres of min- 
ral lands under the placer mining 
laws, and then, before making any 
‘discovery, convey a designated 40- 
lacre part thereof to a grantee, with 
ithe expressed intent that the 
‘grantee shall have all the rights 
‘therein which the associates enjoyed, 
‘and there is no other agreement, the 
‘eonveyance operates to sever the 40 
‘acres from the balance, and make it 
‘a separate and independent claim, 
and a discovery made by the grantee 
thereon does not inure to the benefit 
of the associates. Merced Oil Min. 
Co. v. Patterson (1908) 153 Cal. 
624, 96 P. 90. 

Where plaintiffs located 80 acres 
of public oil land, and made a dis- 
covery thereon, and thereafter locat- 
ed 160 acres, which included the 
80 acres first located and an 80-acre 
tract adjoining, then in the posses- 
sion of another, plaintiffs’ prior dis- 
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§ 249. Location notice 


The federal statutes do not require the ‘posting of a location notice, al- 
ough all of the mining states have statutes requiring it. These stat- 
tes have developed from the customs and usages of the early mining 
Although the statutory requirements differ in 
letail, they generally require that a notice containing the name of the 
ocator, the name of the claim, the date of the location or discovery and 
1 description of the claim with reference to monuments or legal subdivi- 
sions if upon surveyed lands shall be posted upon the claim in a con- 
spicuous place. The posting of such notice, in theory, is supposed to 
Follow discovery, but in oil claims it usually precedes that event.?§ 


covery on the first 80 acres was un- 
available for the purpose of perfect- 
ing a consolidated claim to the 160- 
acre tract. Weed v. Snook (1904) 
144 Cal= 489, 77 P. 1028. 

23 Costigan, Mining Law (1908) 
S 72; 18 R. C. L. p. 1241; 40 ©. 
Bi De 

A notice of location of a mining 
claim, required by rules of the min- 
ing district to be posted on the 
claim, was put in a tin can, which 
was placed on a shelf in a rock 
mound on the claim more than two 
feet high, the corners of the claim 
being marked by similar mounds. 
Held a sufficient posting. Gird v. 
California Oil Co. (C. C. 1894) 60 F. 
531. 

Rev. St. U. S. § 2324 (U. S. Comp. 
St. § 4620; 30 U. S.C. A. § 28), 
provides that lode locations must 
be distinctly marked on the ground, 
so that the boundaries can be traced. 
Section 2329 (section 4628; 30 U. 
gs. Cc. A. § 35) provides that placer 
claims shall be subject to entry and 
patent upon similar proceedings as 
are provided for lode claims; but 
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§ 250. Marking the location on the ground 


Discovery and marking of the location upon the ground are the onl y 
mandatory requirements of the federal statutes for a valid location of a 
placer claim. In respect to marking the location the statute merely states 
that it “must be distinctly marked on the ground so that its boundaries 
may be readily traced.”#4 Another provision states that placer claims 
upon surveyed lands “shall conform as near as practicable with the 
United States system of public land surveys and the rectangular sub- 
divisions of such surveys.” *> The object of this first requirement is 
to inform subsequent prospectors as to what ground is already oc- 
cupied.”6 What amounts to a sufficient marking of the claim on the 
ground under the above requirement becomes largely a question of fact 
under the circumstances of the particular case.”” Where a location is 


where the lands have been pre- 
viously surveyed by the United 
States, the exterior limits of the 
entry shall conform to the legal 
subdivisions of the public lands. 
Section 2330 (section 4629; 30 
U. S. C. A. § 36) provides for the 
subdivision of 40-acre tracts into 
10-acre tracts, and that no location 
shall exceed 160 acres for any one 
person. Section 2331 (section 4630; 
30 U. S. C. A. § 35) provides that, 
where placer claims are upon sur- 
veyed lands, and conform to legal 
subdivisions, no further survey or 
plat shall be required. Section 2334 
(section 4642; 30 U. S.C. A. § 39) 
provides for the survey of lode 
claims, and for the subdivision of 
placer claims into smaller quantities 
than 160 acres. Held, that it is con- 
templated that placer claims will or- 
dinarily be sold by legal subdivi- 
sions, and where the notice states 
that such a subdivision has been lo- 
cated as a placer claim it need not 


further state its boundaries, nor 
need the locator place stakes or 
marks on the ground to show the 
lines of the claim. Kern Oil Co. v. 
Crawford (1903) 143 Cal, 298, 76 
P. Vid, 3 Tus Re A. CNS S|eIoee 
24 Rev. St. U. S. § 2324 (Ue 
Comp. St. § 4620; 380 U. S. ©: Alike 
28). 
25 Rey. St. U. S. § 2331 (Ue 
Comp. St. § 4630; 30 U. S. C. A. 
$935)! 
26 White v. Lee (1889) 78 Cal. 
593, 21 P. 363,12 Am. St. Rep. 115; 
Flynn Group Min. Co. v. Murphy 
(1910) 18 Idaho, 266, 109 P. 851, 
138 Am. St. Rep. 201. 
27 Hilers v. Boatman (1884) 111 
U. S: 866, 4 S. Ct? 432) (2S ica 
454; Yreka Min. & Mill. Co. 
Knight (1901) 138 Cal. 544, 65028 
1091; Taylor v. Middleton (1885) 
67 Cal. 656, 8 P. 594; Purdum Ys 
Laddin (1899) 23 Mont. 387, 59 © 
ree allayays ; 
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oundaries of placer claims.** 


28 Kern Oil Co. v. Crawford 
imoO4) 143° Cal. 298, 76 P. 1111, 8 
» R. A. (N. S.) 993; McKinley 


‘reek Mining Co. v. Alaska United 
ining Co. (1902) 183 U. S. 563, 
ma 8, Ct. $4, 46 Lb. Ha. 331. 

29 Plaintiff’s grantors entered on a 
quarter section of land, with intent 
o locate a placer mining claim. 
ey posted notice on the land, 
slaiming such quarter section, and, 
after due preliminary steps, caused 
survey to be made, and set up stakes 
at the supposed corners, marked ‘“‘N. 
KH}. corner section 32,’’ and “S. HE. 
sorner section 32,’’ and set laths be- 
tween them to mark the line. These 
stakes were in reality some distance 
nvest of the true line. On the strip 
between the true line and that 
marked by plaintiff’s grantors, de- 
fendant afterwards entered. Held, 
that the notice and stakes posted by 
plaintiff’s grantors were sufficient to 
notify defendant that plaintiff’s 
claim extended to the whole quarter 
section, so that she acquired no title 
to the strip erroneously omitted 


MARKING THE LOCATION ON. THE GROUND 
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ade upon surveyed lands, it is held that the posting of a notice upon the 
aim stating that the “N. E. 14 of section 32” has been located as a 
acer claim was a sufficient marking to satisfy the requirement of the 
ratute.*8 ‘This decision is based upon the theory that the boundaries of 
ais tract are already marked by the public land survey, and that a sub- 
quent prospector could easily trace the boundaries thereby.*® 
en criticized on the ground that it is not in harmony with the spirit of 
e mining laws.3® Where locations are made upon unsurveyed lands, 
1e boundaries must be marked. Where an association of persons locate 
tract of 160 acres, the external boundaries only need be marked.*! 

In some states there are additional requirements for the marking of 


It has 


from the boundaries. Kern Oil Co. 
v. Crawford (1903) 1438 Cal. 298, 
TG Pott, Si, Re A, UN. 8.) 98. 

Rey. St. U. S. § 2324 (U. S. Comp. 
St. § 4620; 30 U.S. C. Ay § 28), 
providing that location of a mining 
claim must be distinctly marked on 
the ground, is compiied with; the 
notice of location posted and record- 
ed describing the claim as a certain 
quarter section, the land having al- 
ready been surveyed by the govern- 
ment, a government monument 
being in place at one corner, and the 
lines being run, and stakes set at 
the corners, by the locator’s survey- 
or. Temescal Oil Mining & Devel- 
opment Co. v. Salcido (1902) 137 
Gal 211, 69) PeoLoLo. 

30 Costigan, Mining Law (1908) 
§ 72; Worthen v. Sidway (1904) 72 
Ark: 216, %9-S. Waki t. 

81 Miller v. Chrisman (1903) 140 
Cal, 440, 73 P. 1083, 74 P. 444, 98 
Am. St. Rep. 63. 

32 Costigan, Mining Law (1908) 
§ 72. 
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§ 251. Record of claim 


Although the federal statutes do not require the recording of a cer- 
tificate of location of a mining claim, they provide that states or terri- 
tories may make such requirements and that all records must contain: 


the location.3? 


Re Revey She Wh Si Ho waimeebe (lil Iss 
Gomp. St. § 4620+ 30) U. Si 1CoeA: 
§ 28). 

A recorded notice of location of a 
mining claim, requiring by rules of 
the mining district, referred to sub- 
divisions of a United States survey 
for the boundaries of the claim. It 
was shown that a surveyor had been 
deputized to make this survey, and 
that he returned field notes and a 
map to the land office, which map 
was approved by the land depart- 
ment; but that the commissioner, 
on information tending to show that 
the survey was not made in the field, 
suspended this approval, and order- 
ed an investigation. Held, that the 
notice was sufficient, for the map 
may be referred to for a description 
of the claim, whatever may be the 
ultimate fate of the survey. Gird v. 
California Oil Co. (C. C. 1894) 60 
1 

34 Costigan, Mining Law (1908) § 
45 L8 RC). p. dias 20eCa4, 
p. 802. 


35 Gird v. California Oil Co. (CG. 
C. 1894) 60°F. 531; Sandersiim 
Noble (1899) 22:Mont. 110, 55 
1037. 

36 Costigan, Mining Law (1908) 
§ 74, 

Rev. St. § 2324 (Comp. St. § 4620; 
30 U. S. C. A. § 28), and the rules 
of a mining district passed thereun- 
der, required one desiring to locate 
a mining claim to post thereon a no- 
tice of his location, attested by a 
claim owner within the district, and 
to have such notice recorded so as 
to show the name of the locator, 
date of location, and a description 
of the claim by reference to some 
natural object or permanent mont 
ment, sufficient to identify it. Held, 
that it was not necessary that the 
record of the claim should be an exX- 
act and literal copy of the notice 
posted on it. Gird v. California Oil 
Co. (C. C. 1894) 60 F. 531. : 

37 Costigan, Mining Law (1908) 
Si 
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§ 252. Annual labor 


The federal statute in reference to the location of lodes provides that 
fter the location and discovery and before the issuance of a ‘patent, the 
seator shall annually perform labor or make improvements on the claim 
f the value of one hundred dollars.%* 
ision was held to be applicable to placer claims.8® Congress recognized 
nnual labor as a requirement of oil placer claims by an act passed in 
1 903,4° which permits the annual labor or improvement on not more than 


In several decisions this pro- 


88 Rey. St. U. S. § 2324 (U. S. 
Jomp. St. § 4620; 30 U.S.C. A. § 
pm )i. 

In Lindley on Mines (1914) § 625, 
+ is urged that section 2329 of the 
evised Statutes ef the United 
States (U. S. Comp. St. § 4628; 30 
. §. Cc. A. § 35), providing that 
Nlacer claims “‘shall be subject to en- 
=ry and patent, under like circum- 
stances and conditions, and upon 
imilar proceedings, as are provided 
or vein or lode claims’’ expresses an 
ntent on the part of Congress that 
he annual labor requirement should 
Mbe applicable to lode claims. In Cos- 
tigan on Mining Law (1908) § 78, 
the view is expressed that such stat- 
ute meant no more than that a lo- 
eator should spend five hundred dol- 
lars in labor and improvement of his 
‘claim before receiving a patent. 

39 Carney v. Arizona G. M. Co. 

(1884) 65 Cal. 40, 2 P. 734; Sweet 
‘¥. Webber (1884) 7 Colo. 443, 4 1ee 
752; McDonald v. Montana Wood 
Co. (1894) 14 Mont. 88, 35 P. 668, 
43 Am. St. Rep. 616; Smith v. 
Union Oil Co. (1913) 166 Cal. ale 
135 P. 966; Union Oil Co. v. Smith 

(1919) 249 U.S. 337, 39 S. Ct. 308, 
63 L. Ed. 635. 

Rey. St. § 2324 (Comp. St. § 

4620; 30U.S.C. A. § 28), provides 
that on all placer mining claims 


located after a given date, and until 
a patent has been issued, ‘‘not less 
than $100 worth of labor shall be 
performed or improvements made 
during each year; but where such 
claims are held in common, such ex- 
penditure may be made upon any 
one claim.” Held, that the work 
required must have been done with 
a view to prospect or develop the 
claim; and, in order that work done 
on one may inure to the benefit of 
another, held in common with it, 
the claims must be contiguous. 
Gird v. California Oil Co. (C. C. 
1894) 60 F. 531. 

Until an actual discovery of min- 
eral is made upon a claim, the loca- 
tion is not perfected, and annual as- 
sessment work is not necessary. 
Borgwardt v. McKittrick Oil Co. 
(1913) 164 Cal. 650, 130 P. 417. 

Title to oil lands in the public do- 
main may be acquired, under the 
statutes relating to placer mining 
locations (Rev. St. § 2329 et seq.; 
Comp. St. § 4628 et seq.), by filing 
a location certificate and performing 
the required annual assessment 
work, conditions requisite to later 
issue of patent. Richardson v. Wes- 
tern Oil, Coal & Investment Go, te. 
Cc. A. 1924) 3 F.(2d) 403. 

40 U. §. Comp. St, § 4636; 
g. C. A. § 102. 


30 U. 


five contiguous oil placer claims owned by the same person or corpora 
tion to be done on any one of the group, if such labor “will tend to the 
development or to determine the oil-bearing character of such contigu- 
Special acts of Congress excused the performance of 
annual labor by persons in the military service of the United States 
during the Spanish-American and World Wars, and during the business 


ous claims.”’ 44 


depression in 1893 and 1894.” 


§ 253. Abandonment and forfeiture 


The interest required by the valid location of mineral lands may be lost 
Abandonment is a matter of intention 
and a question of fact for a jury under the circumstances of the par- 
A claim may be abandoned although the annual labor 
has been performed. Forfeiture, on the other hand, does not involve a 
question of intention, but depends upon whether or not the locator has 
performed the annual labor necessary to hold or perpetuate his claim. 


by abandonment or forfeiture. 


ticular situation. 


To complete a forfeiture there must be an entry by a third person. 
claim has been abandoned or forfeited, it may be relocated by third per 


sons or the original locator. 


41 The term ‘assessment labor,”’ 
in Act Feb. 12, 1903 (Comp. St. § 
AGSi6y) 730) TUES. Ce eAesn 02) pro= 
viding that such labor on oil claims 
may be done on one of a group 
of contiguous claims refers to the 
annual labor required of the lo- 
cator of a mineral claim after dis- 
covery by Rev. St. § 2324 (Comp. St. 
§ 4620; 310 U. S.C. AL § 28), and 
not to work before discovery. Union 
Oil Co. of California v. Smith (1919) 
PN WS Si wieils BS) sh rr, BOSS (hei 1b, 
Ed. 635, affirming judgment Smith 
Van Woon) Ol Cow lots) Gio Calle 
Pail ies ANSy5) 12 Bhs 

AAG July 25 sve, Ch poe) Sulame O 
Stat. 651; Act March 8, 1918, 40 
Stat. 440 (U. S. Comp. St. §§ 
8078%4,a-3078%4ss); Act Nov. 3, 
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1893; c. 12, 28 Stat. 6; Actes 
185 L894 elas 28 Staats 

43 On the subject of abandonment 
and forfeiture and relocation of min- 
ing claims, the reader should con- 
sult Costigan on Mining Law (1908) 
chap. 17; Lindley on Mines (3d Hd. 
1914) chap. 6; 40 C. J. p. 849 are 
United States v. California Midway 
Oil Con(Dr Ce N99) 25o Heasaer 

In an action involving the right 
to mining land, evidence held not to 
establish a voluntary abandonment 
by defendant of its location. Borg- 
wardt v. MeKittrick Oil Co. (1913) 
164 Cal. 650, 130 P. 417. 

One who, after discovery of min- 
eral on a claim as required by Rev. 
St. § 2820 (Comp. St. § 4615; 30 U. 
S. C. A. § 23), locates the claim in 
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> led 
ai 


PATENT 


§ 254. Patent 


A person, association or corporation qualified to make a valid location 
»f an oil placer claim on public mining lands, who has satisfied the statu- 
ory requirements relative to location, discovery and improvement, may 
obtain a patent therefor by compliance with the statutory procedure to 
ybtain it. This procedure is set out in the statutes ** and explained in 


ecordance with section 2324 (sec- 
tion 4620; 30 U.S.C. A. § 28), has, 
nder section 2322 (section 4618; 
0 U.S. C. A. § 26), a possessory 
ight, capable of transfer ana in- 
ependent of continuous possession, 
hich can be forfeited only by fail- 
re to do the annual work required 
by section 2324. Union Oil Co. of 
California v. Smith (1919) 249 U. 
S. 337, 39 S. Ct. 308, 63 L. Ed. 635, 
affirming judgment Smith v. Union 
Oil Co. (1913) 166 Cal. 217, 135 P. 
966. 

In a proceeding to forfeit loca- 


etail by regulations issued by the land department.*® 


having claimed and located a piece 
of land for such purposes, who has, 
or have, complied with the terms of 
this chapter, may file in the proper 
land office an application for a pat- 
ent, under oath, showing such com- 
pliance, together with a plat and 
field notes of the claim or claims in 
common, made by or under the di- 
rection of the United States sur- 
veyor general, showing accurately 
the boundaries of the claim or 
claims, which shall be distinctly 
marked by monuments on the 
ground, and shall post a copy of 


such plat, together with a notice of 
such application for a patent, in a 
conspicuous place on the land em- 


itions on mineral land withdrawn 
‘from appropriation, evidence held to 
/show performance of labor and mak- 


ing of improvements suflicient, with- 

in Act June 25, 1910, c. 421, § 2, 
as amended by Act Aug. 24, 1912, 
ce. 369 (Comp. St. § 4524; 43 U.S. 
C. A. § 142), to hold claim. United 
States v. Ohio Oil Co. (D. C. 1916) 
340 F. 996. 

44 Rev. St. U. S. § 2825 (U. S. 
Comp. St. § 4622), sets forth the 
procedure by which a patent of a 
lode claim may be obtained as fol- 
lows: “A patent for any land 
claimed and located for valuable 
deposits may be obtained in the fol- 
lowing manner: Any person, asso- 
ciation, or corporation authorized to 
locate a claim under this chapter, 


braced in such plat previous to the 
filing of the application for a patent, 
and shall file an affidavit of at least 
two persons that such notice has 
been duly posted, and shall file a 
copy of the notice in such land of- 
fice, and shall thereupon be entitled 
to a patent for the land, in the 
manner following: The register of 
the land office, upon the filing of 
such application, plat, filed notes, 
notices, and affidavits, shall pub- 
lish a notice that such application 
has been made, for the period of 
Ee 

45 See Regulations of the Land De- 
partment in 49 L. D. 58. 
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§ 255. The Withdrawal Acts 


In 1909 the President issued an executive order withdrawing over 
three million acres of ‘petroleum lands in California and Wyoming from 
entry or location in any form. The validity of this order was ques- 
tioned upon the ground that the disposition and control of public lands 
was vested in Congress, but the Supreme Court, in United States v. Mid- 
west Oil Company,** upheld it on the ground that temporary withdraw- 


sixty days, in a newspaper to be by 
him designated as published nearest 
to such claim; and he shall also 
post such notice in his office for the 
same period. The claimant at the 
time of filing this application, or at 
any time thereafter, within the sixty 
days of publication, shall file with 
the register a certificate of the 
United States surveyor general that 
five hundred dollars worth of labor 
has been expended or improvements 
made upon the claim by himself or 
grantors; that the plat is correct, 
with such further description by 
such reference to natural objects or 
permanent monuments as shall iden- 
tify the claim, and furnish an ac- 
curate description, to be incorporat- 
ed in the patent. At the expiration 
of the sixty days of publication the 
claimant shall file his affidavit, 
showing that the plat and notice 
have been posted in a conspicuous 
place on the claim during such pe- 
riod of publication. If no adverse 
claim shall have been filed with the 
register and the receiver of the prop- 
er land office at the expiration of 
the sixty days of publication, it shall 
be assumed that the applicant is en- 
titled to a patent, upon the payment 
to the proper officer of five dollars 
per acre, and that no adverse claim 
exists; and thereafter no objection 


‘this chapter. 


from third parties to the issuance of 
a patent shall be heard, except it 
be shown that the applicant has 
failed to comply with the terms of 
Provided, that where 
the claimant for a patent is not a 
resident of or within the land dis- 
trict wherein the vein, lode, ledge, 
or deposit sought to be patented is — 
located, the application for patent 
and the affidavits required to be 
made in this section by the claim- 
ant for such patent may be made by — 
his, her, or its authorized agent, 
where such agent is conversant with 
the facts sought to be established by 
said affidavits. And provided, that 
this section shall apply to all ap-— 
plications now pending for patents 
to mineral lands.” 

Section 2331, Rev. St. U. S. (U. 
S. Comp. St. § 4630; 30 U.S) Gieas 
§ 35), provides that where a pat- 
ent is applied for upon a placer 
claim located upon surveyed lands 
“no further survey or plat shall be 
required.”’ 

Section 2333, Rev. St. U. S. (U. 
5. Compost: $4632" 30) Usp Cae 
§ 37), provides that the payment for 
a placer claim shall be two dollars 
and fifty cents per acre. 

46 U.S. v. Midwest Oil Co. (1915) 
286 U. S. 459, 35 S. Ct. 809, 59 Te 
Ed. 673; United States v. Midway 
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Is of public lands from entry had been repeatedly exercised by the 
chief executive. 

The lists accompanying the executive order described vast tracts of 
land upon which many claims had been located and patented. In 1910 
Congress passed what is known as the Withdrawal or Pickett Act. 
The first section gives the President the power to temporarily withdraw 
from “settlement, location, sale, or entry” any of the public lands, and 
reserve them for public purposes. The second section, as later amend- 
ed,4* provides that the land so withdrawn may be open to “exploration, 
discovery, occupation, and purchase” under the mining laws so far as 
they are applicable to metalliferous minerals. This section provides that 
“the rights of any person who, at the date of any order of withdrawal 
heretofore or hereafter made, is a bona fide occupant or claimant of oil 
or gas bearing lands, and who, at such date, is in diligent prosecution of 
work leading to discovery of oil or gas, shall not be affected or impaired 
by such order, so long as such occupant or claimant shall continue in 
‘diligent prosecution of said work.” ‘The proviso immediately raised 
the question as to what constituted diligent prosecution of work by 
‘bona fide claimants. 

In the decisions that have followed the courts have not been able to 
state a definite test, but have held that whether the occupant was dili- 
gently engaged in prosecution of work leading to a discovery at the date 


A claim initiated by a location 
made while an executive order with- 


‘Northern Oil Co. (D. C. 1916) 232 
'#. 619. 


In an executive order withdraw- 
ing certain public lands from settle- 
ment and entry and other forms of 
appropriation, the words “settle- 
ment and entry”’ include all forms of 
appropriation of public lands similar 
thereto, so that the expression ‘‘oth- 
er forms of appropriation” cannot be 
so limited as to exclude the location 
and development of mining claims, 
especially since the purpose of the 
order evidently was to preserve the 
mineral rights in the land. Mason 
¥. U. S. (1923) 260 U. S. 545, 43 S. 
Ct. 200, 67 L. Ed. 396. 


drawing lands from entry was in 
force can be the basis of no right as 
against the United States as the 
owner of the title, but the claimant 
is a mere trespasser. United States 
v. McCutchen (D. C. 1915) 234 F. 
702. 

47 Act June 25, 1910, c. 421 (U. 
S. Comp. St. §§ 4523-4525; 43 U. 
S. C. A. §§ 141-143). 

48 Act Aug. 24, 1912, c. 369 (U. 
& Comp. St. § 4524;° 46 U. 6.°C. 
A. § 142). 
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of withdrawal is a question of fact depending upon the circumstances of 


the particular case.*9 


49 In United States v. Thirty-Twe 
Oil Co. (D. GC, 19117) 242 EB. 7310; the 
court said: ‘‘Now it is clear from 
the testimony and in fact undisput- 
ed that there was no work in prog- 
ress or immediately contemplated at 
the date of the withdrawal looking 
to discovery, or intended for the dis- 
covery, of oil thereon, and had not 
been for some months prior thereto, 
if at any time, unless the drilling of 
a well by the oil company on another 
location, half a mile distant, with 
the intention on its part, if oil was 
discovered thereon, to thereafter 
proceed with the development of the 
location in question, is held to be 
such work. Whether an occupant or 
claimant of oil or gas-bearing land 
at the date of a withdrawal order 
was at that time engaged in diligent 
prosecution of work leading to dis- 
covery is a question of fact. No 
hard or fast rule applicable to all 
cases has or can be laid down by 
which it can be determined. Hach 
case must depend to a large extent 
upon its own facts and circumstanc- 
es. General principles only can be 
stated. It is not necessary that the 
work being performed at the time 
of the withdrawal was on the partic- 
ular tract in question, but before it 
can be deemed work leading to dis- 
covery thereon it must have been 
such as would reasonably tend to 
that end, and been presently and 
purposely designed for that pur- 
pose. Now, the drilling of an oil 
well on one location would not, 
however long continued, lead to dis- 
covery of oil on another. It might 
afford evidence of the probable ex- 
istence of oil on the other, and jus- 
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tify the expenditure of money in ex- 
ploring it. Indeed, it might, by dis- 
closing the formation, materially aid 
in subsequent drilling and lessen 
the expense. This result, however, 
would follow, whether the well was 
drilled by the occupant or claimant 
of the land in controversy or by a 
neighbor, and hence I do not think 
that such work on one location can 
be held to be work leading to dis- 
covery on another. The proviso in 
the Pickett Act’(U. S. Comp. St. §§ 
4523-4525; 43 U.S.C. A. §§ 141— 
143) is somewhat indefinite and un- 
certain, but when interpreted in the 
light of the known conditions and 
the purpose of Congress, it was in- 
tended, I take it, to confer upon 
those occupying or claiming in good 
faith at the time of withdrawal pub- 
lic land within a withdrawn area, 
with the bona fide intention of com- 
plying with the mining laws, and 
who were at such time in diligent 
prosecution of work leading to dis- 
covery thereon, the right to continue 
such work if discovery was subse- 
quently made, and the right to re- 
tain possession and extract the oil, 
or take title by patent, the same as 
if the land had not been withdrawn.” 

In United States v. North Ameri- 
ean Oil Consolidated (D. C. 1917) 
242 F. 728, the court said: ‘“‘Dili- 
gent prosecution of work leading to 
discovery upon a mining claim de- 
pends so largely upon the physical 
conditions of the locality, the nature 
and situation of the region, its ac- 
cessibility, the magnitude of the 
work, the difficulty of securing ma- 
terial and supplies, and the like, 
that each case must rest largely on 
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ts own facts and circumstances, and 
decision in one is of but little as- 
sistance in another. Since, however, 
he law does not require any unus- 
al or extraordinary effort, but only 
hat which is usual, ordinary, and 
easonable under the circumstances, 
am of the opinion that the oil com- 
any was in diligent prosecution of 
work leading to discovery at the 
date of the withdrawal, within the 
meaning of the Pickett Act. It was 
when overtaken by the withdrawal, 
and for months before had been, in 
occupation of each claim, engaged 
in work necessary and proper in or- 
der to effect a discovery thereon, 
with the then present bona fide pur- 
pose of completing such work with 
all reasonable expedition, and was 
/at the date of the withdrawal doing 
;all that could reasonably and justly 
be expected of it under the circum- 
;stances. The law does not require a 
vain or useless thing to be done, 
-and therefore the oil company was 
not required by the law of diligence 
to have installed all its machinery 
or commenced drilling before its 
supply of water was such that it 
eould reasonably hope to success- 
fully continue the work. Nor was 
it required to make any unusual or 
extraordinary effort to obtain water, 
but only such as was reasonable un- 
der the circumstances confronting it. 
Its possession, the work which it 
had done and was then doing, were 
such that it would have been pro- 
tected by the courts from intrusion 
by private parties if the order had 
not been made.” 
Under Pickett Act June 25, 1910, 
«©. 421 (Comp. St. §§ 4523-4525; 
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The act of 1911 was amended in 1914 © by giving the Secretary of 
nterior the authority to make agreements with applicants for patents 


43 U. S.C. A. §§ 141-143), declar- 
ing that rights of any person who at 
date of any withdrawal order is 
bona fide occupant or claimant of 
oil or gas bearing land, and who is 
in diligent prosecution of work lead- 
ing to discovery, shall not be affect- 
ed by order, drilling of oil well on 
one location cannot, where group 
theory was inapplicable to several 
locations, be treated as work leading 
to discovery on another. United 
States v. Honolulu Consol. Oil Co. 
(DIC, 1918) 249 5. VST, 

In a suit to restrain waste and de- 
pletion of oil on a tract withdrawn 
from entry under the Pickett Act 
(Comp. St. §§ 4523-4525; 43 U.S. 
C. A. §§ 141-143), evidence held 
to show that the defendant was in 
good faith developing the group of 
several contiguous claims owned by 
it as a group or unity, in a practical, 
businesslike, and economical way. 
United States v. Standard Oil Co. 
(be CG. 2920) 265 F. 761. 

In suit to withdraw mineral lands 
from appropriation, evidence held to 
warrant a finding that locator had 
made a discovery of oil previous to 
withdrawal order sufficient to justify 
a person of ordinary prudence in 
further expenditure of labor with 
prospects of success in securing oil 
in commercial quatities. United 
States v. Ohio Oil Co. (D. C. 1916) 
240 ¥F. 996. 

See also United States v. McCutch- 
en (D. C. 1914) 217 F. 650; United 
States v. Grass Creek Oil & Gas Co. 
(1916) 236 F. 481,149 C.C. A. 533; 
Pe a ee 

50 38 Stat. 708 (U. S. Comp. St. § 
4637a; 30 U.S.C. A, § 104). 
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on withdrawn lands, pending final determination of the title to such land, 
relative to the disposition of the oil and gas produced therefrom. Th 
amendment further provides that any money accruing to the United 
States from oil or gas produced within the navy petroleum reserves be 
credited to the navy petroleum fund. 

In 1911 Congress passed an act providing in substance that if work 
towards the development of an oil and gas claim had been started be- 
fore the withdrawal of the land, patent therefor should not be denied 
because of any assignment of the claim to a qualified person or corpo- 
ration, if the claim is valid and regular in all other respects.** 


§ 256. The Oil Leasing Act 


By the enactment of the Oil Leasing Act in 1920, Congress established 
a new policy respecting the production of oil and gas from public lands 
by substituting for the location and patent under the Placer Mining Act 
a scheme of granting permits for exploration and leases for produc- 


tion.5? 


Section 1 states what lands are affected by the act, what persons are 
qualified to secure leases and permits, and reserves the right in the gov- 
ernment to extract helium from all gas produced under the act.5% 


United States v. Stockton Midway 
Oil Co; CDN Ce ASL) 240 L0G: 
United States v. Honolulu Consoli- 
dated Oil Co. (D. C, 1918) 249 F. 
167; Consolidated Mutual Oil Co. 
v. United States (1917) 245 F. 521, 
157 C. C. A. 633; Hodgson vy. Fed- 
eral Oil & Development Co. (D. C. 
1922) 285 F. 546; United States v. 
Dominion Oil Co. (C. ©. A. 1929) 
264 F. 955; United States v. Chans- 
lor-Canfield Midway Oil Co. (D. C. 
1918) 266 F. 142. 

536 Stat. LOU C(ULesSs Comprast. 
8§ 4637, 4637a; 30 U. S. C. A. §§ 
103, 104). 

52 41 Stat. 437; U. S. Comp. St. 
§§ 464014—4640 ss. 

In Circular No. 672, the Secretary 


of the Interior has set out rules and 
regulations for the granting of per- 
mits and leases under this act. 
These regulations are published in 
47 L. D. 437. The amendments of 
these regulations and the decisions 
of the Land Department relative to. 
their interpretation can be found in 
the subsequent volumes of the Land > 
Decisions. 

53 “Sec. 1. That deposits of coal, 
phosphate, sodium, oil, oil shale, or 
gas, and lands containing such de- 
posits owned by the United States, 
including those in national forests, — 
but excluding lands acquired under 
the Act known as the Appalachian 
Forest Act, approved March 1, 1911, 
and those in national parks, and in 
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Sections 13 to 17 prescribe the methods by which permits and leases 
may be secured upon lands where the applicants therefor had no claims 
thereon under the Placer Mining Act. By these sections public mineral 
lands of the United States, not excepted from the act, are classified into 
those which are not within any known geologic structure of a producing 
oil and gas field, and unappropriated or unentered lands within such 


limits. 


Section 13 ‘provides for the granting of prospecting permits on 


lands within the first class.54 Section 14 provides for the granting of 


lands withdrawn or reserved for mil- 
itary or naval uses or purposes, ex- 
cept as hereinafter provided, shall 
be subject to disposition in the form 
and manner provided by this Act to 
citizens of the United States, or to 
any association of such persons, or 
to any corporation organized under 
_the laws of the United States, or of 
any State or Territory thereof, and 
in the case of coal, oil, oil shale, or 
gas, to municipalities: Provided, 
That the United States reserves the 
right to extract helium from all gas 
produced from lands permitted, 
leased, or otherwise granted under 
the provisions of this Act, under such 
rules and regulations as shall be pre- 
seribed by the Secretary of the In- 
terior: Provided further, That in the 
extraction of helium from gas pro- 
duced from such lands, it shall be so 
extracted as to cause no substantial 
delay in the delivery of gas produced 
from the well to the purchaser 
thereof: And further provided, 
That citizens of another country, the 
laws, customs, or regulations of 
which, deny similar or like privileg- 
es to citizens or corporations of this 
country, shall not by stock owner- 
ship, stock holding, or stock control, 
own any interest in any lease ac- 
quired under the provisions of this 
Act.” U. S. Comp. St. § 4640%; 
30 U.S.C. A. § 181. 


See 49 L. D. 625; 50 L. D. 308; 
bP GD, 27; b1 b. D. 2623 bL Gi D, 
336. 


54 “‘Sec. 13. That the Secretary of - 
the Interior is hereby authorized, 
under such necessary and proper 
rules and regulations as he may 
prescribe, to grant to any applicant 
qualified under this Act a prospect- 
ing permit, which shall give the ex- 
clusive right, for a period of not ex- 
ceeding two years, to prospect for 
oil or gas upon not to’ exceed two 
thousand five hundred and sixty 
acres of land wherein such deposits 
belong to the United States and are 
not within any known geological 
structure of a producing oil or gas 
field upon condition that the permit- 
tee shall begin drilling operations 
within six months from the date of 
the permit, and shall, within one 
year from and after the date of per- 
mit, drill one or more wells for oil 
or gas to a depth of not less than 
five hundred feet each, unless val- 
uable deposits shall be sooner dis- 
covered, and shall, within two years 
from date of the permit, drill for oil 
or gas to an aggregate depth of not 
less than two thousand feet unless 
valuable deposits of oil or gas shall 
be sooner discovered. The Secre- 
tary of the Interior may, if he shall 
find that the permittee has been un- 
able with the exercise of diligence to 
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leases upon such lands to permittees after discovery.°> Section 15 pro-— 
vides for payments to the government by permittees for oil and gas pro- 


test the land in the time granted by 
the permit, extend any such permit 
for such time, not exceeding two 
years, and upon such conditions as 
he shall prescribe. Whether the 
lands sought in any such application 
and permit are surveyed or unsur- 
veyed the applicant shall, prior to 
filing his application for permit, lo- 
cate such lands in a reasonably com- 
pact form and according to the legal 
subdivisions of the public land sur- 
veys if the land be surveyed; and 
in an approximately square or rec- 
tangular tract if the land be an un- 
surveyed tract, the length of which 
shall not exceed two and one-half 
times its width, and if he shall cause 
to be erected upon the land for 
which a permit is sought a monu- 
ment not less than four feet high, 
at some conspicuous place thereon, 
and shall post a notice in writing on 


55 “Sec. 14. That upon establish- 
ing to the satisfaction of the Secre- 
tary of the Interior that valuable 
deposits of oil or gas have been dis- 


covered within the limits of the land’ 


embraced in any permit, the permit- 
tee shall be entitled to a lease for 
one-fourth of the land embraced in 
the prospecting permit: Provided, 
That the permittee shall be granted 
a lease for as much as one hundred 
and sixty acres of said lands, if there 
be that number of acres within the 
permit. The area to be selected by 
the permittee shall be in compact 
form and, if surveyed, to be de- 
scribed by the legal subdivisions of 
the public surveys; if unsurveyed, 
to be surveyed by the Government at 
the expense of the applicant for 


lease in accordance with rules and 
regulations to be prescribed by the 
Secretary of the Interior and the 
lands leased shall be conformed to 
and taken in accordance with the 
legal subdivisions of such surveys; 
deposits made to cover expense of 
surveys shall be deemed appropriat- 
ed for that purpose, and any excess 
deposits may be repaid to the person 
or persons making such deposit or 
their legal representatives. Such 
leases shall be for a term of twenty 
years upon aroyalty of 5 per centum — 
in amount or value of the produc- 
tion and the annual payment in ad- 
vance of a rental of $1 per acre, the 
rental to be paid for any one year to 
be credited against the royalties as 
they accrue for that year, with the 
right of renewal as prescribed in 
Section 17 hereof. The permittee 
shall also be entitled to a preference 
right to a lease for the remainder of 
the land in his prospecting permit 
at a royalty of not less than 12% 
per centum in amount or value of 
the production, and under such 
other conditions as are fixed for oil 
and gas leases in this Act, the royal- 
ty to be determined by competitive — 
bidding or fixed by such other meth- 
od as the Secretary may by regula- — 
tions prescribe: Provided, That the 
Secretary shall have the right to re- 
ject any or all bids.”” U. S. Comp. 
St. § 4640%¢; 80 U. S.C. A. § 223% 
For regulations and decisions of 
the Land Department relative to. 


.this section, see 49 L. D. 104; 51 


DTIC y oie. Di 209 
409; 49 Lie AR 
Bl Ib, 1D), WAGs 
D. 445. 


49 Le De 
51 Li. Diss 
47 L. D. 662;° 49 ame 


or near said monument, stating that 
an application for permit will be 
‘made within thirty days after date 
of posting said notice, the name of 
' the applicant, the date of the notice, 
‘and such a general description of 
‘the land to be covered by such per- 
'mit by reference to courses and dis- 
tances from such monument and 
‘such other natural objects and 
permanent monuments as will rea- 
-sonably identify the land, stating 
the amount thereof in acres, he shall 
during the period of thirty days fol- 
lowing such marking and posting, be 
entitled to a preference right over 
others to a permit for the land so 
identified. The applicant shall, 
within ninety days after receiving 
a permit, mark each of the corners 
of the tract described in the permit 
upon the ground with substantial 
monuments, so that the boundaries 
ean be readily traced on the ground, 
and shall post in a conspicuous 
place upon the lands a notice that 
such permit has been granted and 
a description of the lands covered 
thereby; Provided, That in the Ter- 
ritory of Alaska prospecting permits 
not more than five in number may 
be granted to any qualified appli- 
cant for periods not exceeding four 
years, actual drilling operations 
shall begin within two years from 
date of permit, and oil and gas wells 
shall be drilled to a depth of not less 
than five hundred feet, unless valu- 
able deposits of oil or gas shall soon- 
er be discovered, within three years 
from the date of the permit and to 
an aggregate depth of not less than 
two thousand feet unless valuable 
deposits of oil or gas shall sooner be 
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duced after discovery and before the granting of a lease,5* and section 
16 states certain conditions upon which such permits and leases are to 


discovered, within four years from 
date of permit: Provided further, 
That in said Territory the applicant 
shall have a preference right over 
others to a permit for land identified 
by temporary monuments and notice 
posted on or near the same for six 
months following such marking and 
posting, and upon receiving a per- 
mit he shall mark the corners of 
the tract described in the permit up- 
on the ground with substantial 
monuments within one year after 


receiving such  permit.’’ Ge” -S. 
Comp, St. § 4640144,ff; 30 U.S.C. A. 
§ 221. 


See Wilmer v. Jeannette, 47 L. D. 
582; 48 L. D. 96; 48 L. D. 218; 50 
L. D. 218; Jackson v. Pewters, 50 
L. D. 524; 50 L. D. 546, for deci- 
sions and regulations relative to the 
granting of permits on lands not 
within the known geologic structure 
of a producing oil and gas field. 

On the form and contents of appli- 
cation for permit, see paragraph 4 
of Cire. 672, 47 L. D. 438. 

On procedure to perfect applica- 
tion for permit, see instructions and 
decisions of the Land Department in 
Thomas v. Lee, 49 L. D. 175; 50 L. 


56 “Sec. 15. That until the per- 
mittee shall apply for lease to the 
one quarter of the permit area here- 
tofore provided for he shall pay to 
the United States 20 per centum of 
the gross value of all oil or gas se- 
cured by him from the lands em- 
braced within his permit and sold 
or otherwise disposed of or held by 
him for sale or other disposition.” 
U. S. Comp. St. § 4640%,2g2g; 30 U- 
GEG; Au $224. 
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be granted, and provides for forfeiture for breach thereof.>? Sectio 
17 provides for the granting of leases on lands within known geologic 
structure of a producing oil or gas field.*8 


D546. 50D: 839s bila Deano) 
48 L. D. 239; 48 L. D. 185; Spindle 
Top Oil Ass’n v. Downing, 48 L. D. 
Hine “iy abr IDS akilR VCE IE, AD), Aaa} (E 
4e°L, D; LTO? 48 1. D. 108s Amer- 
man vy. Mackenzie, 48 L. D. 580; 
Schneider v. Forster, 49 L. D. 610; 
49 L. D. 171; Blakesley v. McCord, 
49 L. D. 418; Wagner v. Coffin, 49 
L. D, 655; Stahl v. Stiffler, 49 L. D. 
£063. 49 Ui. Din285: 50M. D, 35B5 
Wyman vy. Clark, 50 L. D. 664; 50 
lL. D. 69:0; Shaw v. Rink, 50 lL. D- 
AO; 50) das Dy 202s 50 1. DD. 53545 
Enlow v. Shaw, 50 L. D. 339; 50 
L.-D. 562; Mountain States Devel- 
opment Co. v. Taylor, 50 L. D. 348; 
UY be ID CANS Gih Ws MD) alGy 7G aayal SIby, 
ID}, PDAS [sal 1, I), BNE yal IU, IO ai(os 
Gis i840; Dl We. 2aG Gee Dibels. 
1D}, WOGS wl Ibe 10), SiO. 

57 “Sec. 16. That all permits and 
leases of lands containing oil or gas, 
made or issued under the provisions 
of this Act, shall be subject to the 
condition that no wells shall be 
' drilled within two hundred feet of 
any of the outer boundaries of the 
lands so permitted or leased, unless 
the adjoining lands have been pat- 
ented or the title thereto otherwise 
vested in private owners, and to the 
further condition that the permittee 
or lessee will, in conducting his ex- 
plorations and mining operations, 
use all reasonable precautions to 


prevent waste of oil or gas devel-. 


oped in the land, or the entrance of 
water through wells drilled by him 
to the oil sands or oil-bearing 
strata, to the destruction or injury 
of the oil deposits. Violations of 
the provisions of this section shall 
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constitute grounds for the forfeiture 
of the permit, or lease, to be en- 
forced through appropriate proceed- 
ings in courts of competent juris- 
diction.” U. S. Comp. Sia 
4640%4h; 380 U.S.C. A. § 225. 
58 ‘Sec. 17. That all unappropri- — 
ated deposits of oil or gas situated 
within the known geologic structure 
of a producing oil or gas field and 
the unentered lands containing the 
same, not subject to preferential 
lease, may be leased by the Secreta- 
ry of the Interior to the highest re = 
sponsible bidder by competitive bid- 
ding under general regulations to 
qualified applicants in areas not ex- 
ceeding six hundred and forty acres 
and in tracts which shall not exceed — 
in length two and one-half times — 
their width, such leases to be condi- 
tioned upon the payment by the les- 
see of such bonus as may be accept- 
ed and of such royalty as may be 
fixed in the lease, which shall not be 
less than 1214 per centum in amount 
or value of the production, and the 
payment in advance of a rental of 
not less than $1 per acre per annum 
thereafter during the continuance of 
the lease, the rental paid for any one 
year to be credited against the roy- 
alties as they accrue for that year. 
Leases shall be for a period of twen- 
ty years, with the preferential right 
in the lessee to renew the same for 
successive periods of ten years upon 
such reasonable terms and condi- 
tions as may be prescribed by the 
Secretary of the Interior, unless 
otherwise provided by law at the : 
time of the expiration of such peri- 
ods. Whenever the average daily © 
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Sections 18, 18a and 19 provide for the granting of permits and leases 
to persons having claims under the pre-existing Placer Mining Law and 


the settlement of all disputes respecting such claims. 

Section 18 provides for the granting of leases upon certain conditions 
to persons having petroleum claims valid as to discovery under the 
Placer Mining Act prior to the passage of the Pickett Act upon lands 
withdrawn by the executive order of 1909, and who have since developed 
them to the point of discovery.5® This section further provides that up- 


» production of any oil well shall not 
exceed ten barrels per day, the Sec- 
retary of the Interior is authorized 
to reduce the royalty on future pro- 
duction when in his judgment the 
wells cannot be successfully operat- 
ed upon the royalty fixed in the 
lease. The provisions of this para- 
graph shall apply to all oil and gas 
leases made under this Act.” U.S. 
Comp. St. § 4640%,hbh; 30 U.S.C. 
A. § 226. 

59 “‘Sec. 18. That upon relin- 
quishment to the United States, filed 
in the General Land Office within 
six months after the approval of this 
Act, of all right, title, and interest 
claimed and possessed prior to July 
8, 1910, and continuously since by 
the claimant or his predecessor in 
interest under the pre-existing plac- 
er mining law to any oil or gas bear- 
ing land upon which there has been 
drilled one or more oil or gas wells 
to discovery embraced in the Execu- 
tive order of withdrawal issued Sep- 
tember 27, 1909, and not within any 
naval petroleum reserve, and upon 
payment as royalty to the United 
States of an amount equal to the 
value at the time of production of 
one-eighth of all the oil or gas al- 
ready produced except oil or gas 
used for production purposes on the 
claim, or unavoidably lost, from 


Sum.O1r & Gas—47 


such land, the claimant, or his suc- 
cessor, if in possession of such land, 
undisputed by any other claimant 
prior to July 1, 1919, shall be en- 
titled to a lease thereon from the 
United States for a period of twen- 
ty years, at a royalty of not less 
than 12% per centum of all the oil 
or gas produced except oil or gas 
used for production purposes on the 
claim, or unavoidably lost: Provid- 
ed, That not more than one half of 
the area, but in no case to exceed 
three thousand two hundred acres, 
within the geologic oil or gas struc- 
ture of a producing oil or gas field 
shall be leased to any one claimant 
under the provision of this section 
when the area of such geologic oil 
structure exceeds six hundred and 
forty acres. Any claimant or his 
suecessor, subject to this limitation, 
shall, however, have the right to 
select and receive the lease as in this 
section provided for that portion of 
his claim or claims equal to, but not 
in excess of, said one half of the 
area of such geologic oil structure, 
but not more than three thousand 
two hundred acres. 

«*A]] such leases shall be made and 
the amount of royalty to be paid for 
oil and gas produced, except oil or 
gas used for production purposes on 
the claim, or unavoidably lost, after 
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on the acceptance of such leases all suits by the government upon such 
claims are to be settled in accordance with the act of 1914. 


the execution of such lease shall be 
fixed by the Secretary of the Interior 
under appropriate rules and regula- 
tions: Provided, however, That as 
to all like claims situate within any 
navy petroleum reserve the produc- 
ing wells thereon only shall be 
leased together with an area of 
land sufficient for the operation 
thereof, upon the terms and pay- 
ment of royalties for past and fu- 
ture production as herein provided 
for in the leasing of claims. No 
wells shall be drilled in the land 
subject to this provision within six 
hundred and sixty feet of any such 
leased well without the consent of 
the lessee: Provided, however, That 
the President may, in his discre- 
tion, lease the remainder or any 
part of any such claim upon which 
such wells have been drilled, and 
in the event of such leasing said 
claimant or his successor shall have 
a preference right to such lease: 
And provided further, That he may 
permit the drilling of additional 
wells by the claimant or his suc- 
cessor within the limited area 
of six hundred and sixty feet 
theretofore provided for upon such 
terms and conditions as he may pre- 
scribe. 

“No claimant for a lease who has 
been guilty of any fraud or who has 
knowledge or reasonable grounds to 
know of any fraud, or who has not 
acted honestly and in good faith, 
shall be entitled to any of the ben- 
efits of this section. 

“Upon the delivery and accept- 
ance of the lease as in this section 
provided, all suits brought by the 
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Government affecting such land may 
be settled and adjusted in accord- 
ance herewith and all moneys im- 
pounded in such suits or under the 
act entitled ‘An act to amend an 
act entitled ‘‘An act to protect the 
locaters in good faith of oil and gas 
lands who shall have effected an 
actual discovery of oil or gas on the 
public lands of the United States, or 
their successors in interest,’ ap- 
proved March 2, 1911,’ approved Au- 
gust 25, 1914 (Thirty-Highth Stat- 
utes at Large, page 708), shall be 
paid over to the parties entitled 
thereto. In case of conflicting 
claimants for leases under this sec- 
tion the Secretary of the Interior is 
authorized to grant leases to one 
or more of them as shall be deemed _ 
just. All leases hereunder shall 
inure to the benefit of the claimant 
and all persons claiming through or 
under him by lease, contract, or j 
otherwise, as their interests may 
appear, subject, however, to the 
same limitations as to area and 
acreage as is provided for claimants — 
in this section: Provided, That no 
claimant acquiring any interest in 
such lands since September 1, 1919, 
from a claimant on or since said — 
date claiming or holding more than 
the maximum allowed claimant un- 
der this section shail secure a lease 
thereon or any interest therein, but 
the inhibition of this proviso shall 
not apply to an exchange of any in- 
terest in such lands made prior to 
the 1st day of January, 1920, which 
did not increase or reduce the area 
or acreage held or claimed in excess 
of said maximum by either party to 
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Section 18a provides for the settlement of all disputes relative to 
placer claims arising out of the withdrawal order of 1909.8 

Section 19 provides for the granting of permits to persons having 
mining claims valid except for discovery before October 1, 1919, upon 
lands subsequently withdrawn, and leases to such persons who had 
effected discovery before the passage of this act.® 


the exchange: Provided further, 
That no lease or leases under this 
section shall be granted, nor shall 
any interest therein, inure to any 
person, association, or corporation 
for a greater aggregate area or acre- 
age that the maximum in this sec- 
tion provided for.’ 

U. S. Comp. St. § 4640141; 
ms C, A} 227. 

60 “See. 18a. That whenever the 
validity of any gas or petroleum 
placer claim under pre-existing law 
to land embraced in the Executive 
order of withdrawal issued Septem- 
ber 27, 1909, has been or may here- 
after be drawn in question on behalf 
of the United States in any depart- 
mental or judicial proceedings, the 
President is hereby authorized at 
any time within twelve months after 
the approval of this Act to direct 
the compromise and settlement of 
any such controversy upon such 
terms and conditions as may be 
agreed upon, to be carried out by 
an exchange or division of land or 
division of the proceeds of opera- 
tion.” U.S. Comp. St. § 4640ii. 

6iesSed; kd. That any person 
who on October 1, 1919, was a 
bona fide occupant or claimant of 
oil or gas lands under a claim ini- 
tiated while such lands were not 
withdrawn from oil or gas location 
and entry, and who had previously 
performed all acts under then exist- 
ing laws necessary to valid locations 
thereof except to make discovery, 
and upon which discovery had not 


30 U. 


been made prior to the passage of 
this Act, and who has performed 
work or expended on or for the 
benefit of such locations an amount 
equal in the aggregate to $250 for 
each location if application therefor 
shall be made within six months 
from the passage of this Act shall 
be entitled to prospecting permits 
thereon upon the same terms and 
conditions, and limitations as to 
acreage, as other permits provided 
for in this Act, or where any such 
person has heretofore made such 
discovery he shall be entitled to a 
lease thereon under such terms as 
the Secretary of the Interior may 
prescribe unless otherwise provided 
for in Section 18 hereof: Provided, 
That where such prospecting permit 
is granted upon land within any 
known geologic structure of a pro- 
ducing oil or gas field, the royalty 
to be fixed in any lease thereafter 
granted thereon or any portion 
thereof shall be not less than 12% 
per centum of all the oil or gas pro- 
duced except oil or gas used for 
production purposes on the claim, 
or unavoidably lost: Provided, 
however, That the provisions of this 
section shall not apply to the lands 
reserved for the use of the Navy: 
Provided, however, That no claim- 
ant for a permit or lease who has 
been guilty of any fraud, or who has 
not acted honestly and in good faith, 
shall be entitled to any of the bene- 
fits of this section. 

“All permits or leases hereunder 
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Section 22 provides for the granting of permits and leases upon petro- 
leum lands in Alaska. 

Sections 26 to 38 contain general provisions applicable to oil and gas 
and other minerals subject to the act. Section 26 reserves to. the Sec- 
retary of the Interior the power to cancel all permits for failure of the 
permittee to exercise diligence in discovery. Section 27 places a limi- 
tation upon the number of leases to be held by a person or association, « 

This act was amended in 1926.* Section 28 provides for the grant- 
ing of rights of way for pipe lines; section 29 for reservation by the 
government of easements of way across leased lands and the right to 
dispose of the surface where not used for mining purposes; section 30 
for the assigning and subletting of leases, labor and wages; section 31 
for forfeiture of leases for breach of conditions thereof and the act or 
regulations promulgated thereunder; section 33 for the form and veri- 
fication of all statements and reports; section 34 that the act shall apply 
to deposits of minerals reserved in lands disposed of by the govern- 
ment; section 35 for the disposition of moneys accruing to the govern- 
ment under the act; section 36 for the payment of royalties; section 
38 for the fees and commissions to be paid on account of the business 
transacted under the act. Section 37 saves the rights under “valid 
claims existent at date of passage of this act and thereafter maintained 
in compliance-with the laws under which initiated, which claims may 
be perfected under such laws, including discovery.” 


shall inure to the benefit of the 
claimant and all persons claiming 
through or under him by lease, con- 
tract, or otherwise, as their inter- 
ests may appear.” 

U. S. Comp. St. § 464014j; 30 U. 
S.C, A. § 228. 


Western Oil, Coal & Investment Co. 
(Cc. Cc. A. 1924) 3° (2d) Bos 
Hodgson vy. Federal Oil & Develop- 
ment Co. (C. CC. A. 1925) 5 EGG} 
442; Hodgson v. Mountain & Gulf 
Oil ‘Co. (D. CG. 1924) 297 BP eeoR 
Burke v. Horth (D. C. 1924) 296 BF. 


The various sections of the Leas- 
ing Act have been construed in the 
following cases: Mid-Northern Oil 
and Gas Co. v. Walker (1922) 65 
Mont. 414, 211 P. 353; Hodgson v. 
Midwest Oil Co. (D. C. 1924) 297 
F. 273; Robbins v. Elk Basin Con- 
solidated Petroleum Co. (D. GC. 
1922) 285 F. 179; Richardson vy. 


256; U.S. v. Pan-American Petrole- 
um Co. (D. C. 1925) 6 F.(2d) 433 
U. 8. -v. Mammoth Oil Go. (DI 
1925) 5 F.(2d) 330; U.S. v. Mam- 
moth Oil Co, (CLG. A. 19216); T4aee 
(2d) 705. 

* Act of April 30, 1926 (44 Stat. 
373). See 51 L. D. 475. 
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§ 257. Naval petroleum reserves 


After the passage of the Oil Leasing Act,®* it became probable that 
the development of oil fields adjacent to naval petroleum reserves might 
result in partial drainage of such reserves. With this in mind Congress 
passed the Act of June 4, 1920,%* directing the Secretary of the Navy to 
take possession of naval ‘petroleum reserves, and to conserve, develop, 
use, and operate the same in his discretion, directly or by contract, lease 
or otherwise. ‘This statute has recently been construed in United States 
v. Mammoth Oil Co.** The lease there granted was set aside for fraud. 


Instructions were issued by the 
Land Department in pursuance of 
this amendment June 18,1926. See 
be te DD. 475. 

62 41 Stat. 437; U. S. Comp. St. 
§§ 464014—4640%4ss. 

63 Act of June 4, 1920, c. 228, § 1, 
41 Stat. L. 813 (U. S. Comp. St. § 
2804i). The act provides as fol- 
lows: “The Secretary of the Navy 
is directed to take possession of all 
properties within the naval petro- 
leum reserves as are or may become 
subject to the control and use by 
the United States, for naval pur- 
poses, and on which there are no 
pending claims or applications for 
permits or leases under the provi- 
sions of an act of Congress approved 
February 25, 1920, entitled ‘An act 
to provide for the mining of coal, 
phosphate, oil, oil shale, gas, and 
sodium on the public domain,’ or 
pending applications for United 
States patent under any law; to con- 
serve, develop, use, and operate the 
same in his discretion, directly or by 
contract, lease, or otherwise, and to 
use, store, exchange, or sell the oil 


and gas products thereof, and those 
from all royalty oil from lands in 
the naval reserves, for the benefit of 
the United States: And provided 
further, that the rights of any claim- 
ant under said Act of February 25, 
1920, are not affected adversely 
thereby: And provided further, 
that such sums as have been or may 
be turned into the Treasury of the 
United States from royalties on 
lands within the naval petroleum 
reserves prior to July 1, 1921, not 
to exceed $500,000, are hereby 
made available for this purpose un- 
til July 1, 1922: Provided further, 
that this appropriation shall be re- 
imbursed from the proper appro- 
priations on account of the oil and 
gas products from said properties 
used by the United States at such 
rate, not in excess of the market 
value of the oil, as the Secretary of 
the Navy may direct.” 

64 U. S. v. Mammoth Oil Co. (C. 
Cc. A. 1926) 14 F.(2d) 705, revers- 
ing United States v. Mammoth Oil 
Co. (D. C. 1925) 5 F.(2d) 330. 
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§ 258. Indian lands 


As a rule, where lands have been granted to Indians through acts of 
Congress or through agreements made with various Indian tribes and 
ratified by Congress, restrictions have been placed upon the alienation of 
such lands.® The granting of leases for oil and gas purposes upon tribal 
or allotted lands has been held an alienation within the meaning of 
these restrictions.6* Provision has been made, however, by acts of Con- 
gress and by various agreements with the tribes, for the leasing of such 
lands for the purpose of producing oil and gas and other minerals with 


OU 


ibm jpn Oates 


ore Gs 


the approval and under the supervision of the Secretary of the Interior.® 


65 31 Corpus Juris, 504. 

66 Eldred v. Okmulgee Loan & 
Trust Co. (1908) 22 Ok. 742, 98 P. 
929; Moore vy. Sawyer (C. C. 1909) 
167 F. 826; Kolachny v. Galbreath 
(AQ) AG Olle WA, abil Je, SOA. 33 
L. R. A, (N. S.) 451; Sharp v. Lan- 
caster (1909) 23 Okl. 349, 100 P. 
578. 

67 Section 72 of the Act of Con- 
gress approved July 1, 1902. 32 
Stat. 716, 727, affecting the Chero- 
kee Agreement contains the follow- 
ing provision: ‘‘Leases for a period 
longer than one year for grazing 
purposes, and for a period longer 
than five years for agricultural pur- 
poses, and for mineral purposes, 
may also be made with the approval 
of the Secretary of the Interior, and 
not otherwise.’’ 

Section 17 of the Act of Congress 
approved June 30, 1902, 32 Stat. 
500, affecting the Creek Agreement 
contains the same language as that 
quoted above. 

The Seminole Agreement con- 
tained similar language. 

By section 19 of the Act of Con- 
gress approved April 26, 1906, 34 
Stat. 137, 144, it was provided that 
no full-blood Indian of any of the 


Five Civilized Tribes should have 
the power to alienate or incumber 
lands allotted to him for a period 
of twenty-five years, except that 
such full-blood Indians might lease 
lands other than homesteads for 
more than one year under rules: and 
regulations prescribed by the Secre- 
tary of the Interior. Section 20 of 
the same act provides that all leases 
for more than one year which may 
be made under the authority of sec-_ 
tion 19 will be void if not in writing 
and approved by the Secretary of 
the Interior. In United States v. 
Comet Oil Co. (C. ©. 191M) Leieee 
674, and Alluwee Oil Co. v. Shuffin 
(1912) 32 OKl. 808, 124 P. 15, the 
word “‘leases’”’ as used in this sec- 
tion was held to include leases for 
oil and gas purposes and to be abso- 
lutely void if not executed in accord- 
ance with the provisions of the act. 
By section 1 of an Act of Congress 
approved May 27, 1908, 35 Stat. 
312, all restrictions were removed 
from the homestead and surplus al- 
lotments of allottees of less than 
half blood and upon the surplus of 
allottees of less than three-quarter 
blood. Section 2 of the act provided 
for the leasing of lands from which 


258 


the restrictions had not been re- 
}moved “with the approval of the 
| Secretary of the Interior under rules 
‘and regulations provided by the 
Secretary of the Interior and not 
otherwise.’’ In construction of this 
section, see Parker v. Riley (C. C. 
A. 1917) 243 F. 42; Riley v. Kelsey 
(D. C, 1914) 218 F. 391; Kemmer- 
er v. Midland Oil & Drilling Co. (C. 
C. A. 1915.) 229 BF. 872; Mallen v. 
Ruth Oil Co. (C. C. A. 1916) 231 F. 
845. 

An Act of Congress of March 3, 
rOOd. ¢, 263, 35 Stat. T7838 (U. &. 
Comp. St. § 4220; 25 U.S.C. A. § 
396), provides that: ‘All lands al- 
lotted to Indians in severalty, except 
allotments made to members of the 
Five Civilized Tribes and Osage In- 
dians in Oklahoma, may by said al- 
lottee be leased for mining purposes 
for any term of years as may be 
deemed advisable by the Secretary 
of the Interior; and the Secretary 
of the Interior is hereby authorized 
to perform any and all acts and 
make such rules and regulations as 
may be necessary for the purpose of 
carrying the provisions of this para- 
graph into full force and effect.” 

Section 6 of the Act of 1920, c. 
224, 41 Stat. 751, 753, providing for 
the allotment of land to the Crow 
Indians, is as follows: “That any 
and all minerals, including oil and 
gas, on any of the lands to be al- 
lotted hereunder are reserved for 
the benefit of the members of the 
tribe in common and may be leased 
for mining purposes, upon the re- 
quest of the tribal council under 
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The Secretary of the Interior has from time to time promulgated rules 
and regulations and prescribed forms for carrying into effect the various 
acts of Congress relative to the leasing of Indian lands for oil and gas 
purposes.®® [The authority of the Secretary of the Interior in the mat- 


such rules, regulations, and condi- 
tions as the Secretary of the In- 
terior may prescribe, but no lease 
shall be made for a longer period 
than ten years, but the lessees shall 
have the right to renewal thereof 
for a further period of ten years 
upon such terms and conditions as 
the Secretary of the Interior may 
prescribe: Provided, however, That 
allotments hereunder may be made 
of lands classified as valuable chief- 
ly for coal or other minerals which 
may be patented as herein provided 
with a reservation, set forth in the 
patent, of the coal, oil, gas, or other 
mineral deposits for the benefit of 
the Crow Tribe: And provided fur- 
ther, That at the expiration of fifty 
years from the date of approval of 
this Act unless otherwise ordered by 
Congress the coal, oil, gas, or other 
mineral deposits upon or beneath 
the surface of said allotted lands 
shall become the property of the 
individual allottee or his heirs.” 

By section 6 of an Act of Con- 
gress of September 21, 1922, c. 367, 
42 Stat. 995 (U. S. Comp. St. § 
4202a; 25 U. S.C. A. § 392), it is 
provided that where in any treaty, 
law or patent allotted Indian lands 
may be alienated only by consent of 
the President, the Secretary of the 
Interior may give such consent. 

68 See Mills, Lands of the Civilized 
Tribes (1919) where the regula- 
tions for the leasing of the Lands 
of the Civilized Tribes are set out. 
For other rules and regulations, see 
Land Decisions. 
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ter of approving or disapproving leases on Indian lands has been dis- 
cussed in several cases,® and it has been held that he has no power to 
contract, but merely to advise and approve or disapprove. 


§ 259. Texas oil and gas lands 


The state of Texas came into the Union owning its own public lands, 
and the federal legislation has had no application there.*® The laws of 
that state provide for the leasing and operation of public school, uni- 
versity, asylum and other public lands for oil and gas purposes.”4 


69 Turner v. Seep (C. C.1909) 167 Okl. 16, 173 P. 441; Jennings vy. 
F. 646; Midland Oil Co. v. Turner Wood (C. C. A. 1911) 192 F. 507. 


(C. C, A. 1910) 179 F. 74; Shulthis 70 Costigan, Mining Law (1908) 


v. McDougal (C. C. A. 1909) 170 F. § 9. 

529; Crosbie v. Brewer (1916) 68 71 Revised Civil Statutes of Texas 

Okl. 16, 158 P. 388; Id. (1918) 68 (1925) tit. 86, ch. 4, arts. 5338— 
5379. 
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§ 260 


261. 
262. 
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FORMS 
Introductory. 


Mid-Continent lease. 

Producers’ lease. 

Carter Oil Company lease. 

Prairie Oil & Gas Company lease. 

Drill or pay clause with provision for forfeiture. 
Forfeiture clause for failure to drill or pay rentaL 
General forfeiture clause. 

Permit to prospect for oil and gas on federal lands, 
Government lease. 

Bond for government lease. 

Escrow agreement. 

Contract for extension of lease. 

Assignment of oil and gas lease. 


. Assignment of part acreage covered by lease. 


Contract to purchase lease. 
Release of oil and gas lease. 
Royalty deed, two forms. 
Drilling contract. 
Casinghead gas contract. 
Acknowledgment. 


§ 260. Introductory 


745. 


The following forms have been selected for the purpose of providing 
the forms of the various types of leases and other contracts that are most 
commonly used in the oil and gas business. Leases for oil and gas pur- 
poses are undergoing constant change. The whole history of the law 
of oil and gas law discloses an endeavor to find a basic contract best 
adapted to the production of oil and gas with fairness to both lessor 


and lessee. 
leading production companies for their own use. 


The forms of leases herein set out are those prepared by 
These leases have, 


to some extent, been annotated with reference to the appropriate sec- 
tions in the text. 
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§ 261. 


This agreement, entered into this the ———— day of 
, hereinafter called lessor, and 


between 
lessee, does witness: 


1. That lessor, for and in consideration of the sum of 


FORMS 


Mid-Continent lease 


——,, 192, 
, hereinafter called 


dollars 


($———_), in hand paid, and of the covenants and agreements herein- 
after contained to be performed by the lessee, has this day granted 
and leased and hereby grants, leases and lets unto the lessee for the pur- 
pose of mining and operating for and producing oil and gas, casinghead 
gas and casinghead gasoline, laying pipe lines, building tanks, storing 
oil, buildings powers, stations, telephone lines and other structures there- 
on to produce, save, take care of and manufacture all of such substances, 
and for housing and boarding employees, the following described tract 


of land in county, , to wit: , in section ———, 
township ————, range , and containing acres, more or 
less? 


2. This lease shall remain in force for a term of ten (10) years and as 
long thereafter as oil, gas, casinghead gas, casinghead gasoline” or any 


of them is or can be produced. 


3. The lessee shall deliver to the credit of the lessor as royalty, free of 


cost, in the pipe line to which lessee may connect its wells the equal one- 


1 The granting clause of this lease 
is of the type that purports to 
“grant and lease’ the land for oil 
and gas purposes, as distinguished 
from the type of granting clause 
sometimes used which purports to 
grant the “exclusive privilege’”’ of 
producing oil and gas from a certain 
tract of land with the right to pos- 
session and use of the land to such 
an extent as may be necessary for 
the purposes intended. Some courts 
have held that very different inter- 
ests are created by these two types 
of granting clauses. This distinc- 
tion is discussed in Sections 52, 53, 
and 198, supra. 


*The habendum clause of this 
lease provides for a definite term 
of ten years, which may not in all 
localities be suitable to either party, 
and for the continuance of the lease 
for the producing life of the prop- 
erty. But paragraph 12 of the lease 
qualifies the habendum clause, as it 
would otherwise be construed by 
the courts so as to permit the lessee 
to extend the lease beyond the def- 
inite term by the commencement of 
drilling at any time within the def- 
inite term, if such drilling results 
in production. See Sections 80, 85, 
91, and 97, supra. 
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ighth part of all oil produced and saved from the leased premises, or at 
he lessee’s option, may pay to the lessor for such one-eighth royalty 
e market price for oil of like grade and gravity prevailing on the day 
such oil is run into the pipe line, or into storage tanks. 

4. The lessee shall pay lessor, as royalty, one-eighth of the proceeds 
-from the sale of the gas, as such, for gas from wells where gas only 
his found, and where not sold shall pay fifty ($50.00) dollars per annum 
}as royalty from each such well, and while such royalty is so paid such 
' well shall be held to be a producing well under paragraph numbered two 
hereof. The lessor to have gas free of charge from any gas well on the 

leased premises for stoves and inside lights in the principal dwelling 
house on said land by making his own connections with the well, the 
use of said gas to be at the lessor’s sole risk and expense. The lessee 
shall pay to lessor for gas produced from any oil well and used by the 
lessee for the manufacture of gasoline or any other product, as royalty, 
one-eighth of the market value of such gas. If said gas is sold by the 
lessee, then as royalty one-eighth of the proceeds of the sale thereof.* 
5. If operations for the drilling of a well for oil or gas are not com- 
menced on said land on or before one year from this date, this lease 
shall terminate as to both parties, unless the lessee shall, on or before one 
year from this date, pay or tender to the lessor or for the lessor’s credit 
in the ———— Bank at ———, or its successors, which bank and its suc- 
cessors are the lessor’s agent and shall continue as the depository of any 
and all sums payable under this lease, regardless of changes of owner- 
ship in said land or in the oil and gas, or in the rentals to accrue there- 
under, the sum of ———— dollars ($———-) which shall operate as rental 
and cover the privilege of deferring the commencement of drilling op- 
erations for a period of one year. In like manner and upon like pay- 
ments or tenders, the commencement of drilling operations may be fur- 
ther deferred for like periods successively. All payments or tenders 
may be made by check or draft of lessee or any assignee thereof, mailed 


3 Paragraphs 3 and 4 constitute ticed here is that which provides 
the provisions for the payment of for the payment of a royalty for gas 
royalties on oil and gas in the usual produced from an oil well, or casing- 
form, and contain a provision for head gas. See Sections 189, 190, 
the use of free gas by the lessor. 191, and 192, supra. 

The particular provision to be no- 
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or delivered on or before the rental paying date. Notwithstanding the 
death of the lessor, or his successor in interest, the payment or tender 
of rentals in the manner provided above shall be binding on the heirs, 
devisees, executors and administrators of such person.* . 

6. If at any time prior to the discovery of oil or gas on this land and P 
during the term of this lease, the lessee shall drill a dry hole, or holes, on 
this land, this lease shall not terminate, provided operations for the drill- 
ing of a well shall be commenced by the next ensuing rental paying date, — 
or provided the lessee begins or resumes the payment of rentals in the 
manner and amount herein above provided; and in this event the pre- 
ceding paragraphs hereof governing the payment of rentals and the man ~ 
ner and effect thereof shall continue in force.® 

7. In case said lessor owns a less interest in the above-described land 
than the entire and undivided fee simple estate therein, then the royalties 
and rentals herein provided for shall be paid the said lessor only in the ~ 
proportion which his interest bears to the whole and undivided fee. 

8. The lessee shall have the right to use, free of cost, gas, oil and wa- 
ter found on said land for its operations thereon, except water from the 
wells of the lessor. When required by lessor, the lessee shall bury pipe 
lines below plow depth and shall pay for damage caused by its operations 
to growing crops on said land. No well shall be drilled nearer than 200 
feet to the house or barn now on said premises without written consent 
of the lessor. Lessee shall have the right at any time during or after 
the expiration of this lease to remove all machinery, fixtures, houses, 
buildings and other structures placed on said premises, including the 
right to draw and remove all casing.® 

9. If the estate of either party hereto is assigned (and the privilege 
of assigning in whole or in part is expressly allowed), the covenants here- 
of shall extend to the heirs, executors, administrators, successors and 
assigns, but no change of ownership in the land or in the rentals or 


4 The drilling clause is of the “un- 
less” type. See Sections 107, 109, 
and 161, supra. 

5 This paragraph provides for the 
continuance of the lease after drill- 
ing a dry test well by the resump- 
tion of rental payments. 


6This paragraph prescribes cer- 
tain rights and duties of the lessee 
in the matter of the use of land 
which are commonly found in all 
leases and about which there is very 
little controversy. 
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oyalties shall be binding on the lessee until after notice to the lessee and 
t has been furnished with the written transfer or assignment or a certi- 
ed copy thereof. 

10. If the leased premises shall hereafter be owned in severalty or in 
separate tracts, the premises, nevertheless, shall be developed and op- 
rated as one lease and all royalties accruing hereunder shall be treated 
as an entirety and shall be divided among and paid to such separate 
owners in the proportion that the acreage owned by each such separate 
owner bears to the entire leased acreage. There shall be no obligation 
on the part of the lessee to offset wells on separate tracts into which the 
land covered by this lease may be hereafter divided by sale, device, or 
otherwise, or to furnish separate measuring or receiving tanks. It is 
hereby agreed that, in the event this lease shall be assigned as to a part 
or as to parts of the above described lands, and the holder or owner of 
any such part or parts shall fail or make default in the payment of the 
proportionate part of the rent due from him or them, such default shall 
not operate fo defeat or affect this lease in so far as it covers a part 
or parts of said land upon which the said lessee or any assignee hereof 
shall make due payment of said rentals. If at any time there be as many 
as four parties entitled to rentals or royalties, lessee may withhold pay- 
ments thereof unless and until all parties designate, in writing, in a 
recordable instrument to be filed with the lessee, a common agent to 
receive all payments due hereunder, and to execute division and transfer 
orders on behalf of said parties, and their respective successors in title.? 

11. Lessor hereby warrants and.agrees to defend the title to the land 
herein described and agrees that the lessee, at its option, may pay and 
discharge any taxes, mortgages, or other liens existing, levied or assessed 


on or against the above described lands and, in event it exercises such 
option, it shall be subrogated to the rights of any holder or holders there- 
of and may reimburse itself by applying to the discharge of any such 
mortgage, tax or other lien, any royalty or rentals accruing hereunder. 


7 Paragraphs 7, 8, and 9, contain right of the lessee to develop the 
the usual provisions relative to as- tract as a whole regardless of the 
signments of all or a part of the partial assignment by the lessor. 
interest of the lessor, the apportion- See Sections 170, 171, 183, 186, 194, 
ment of rents and royalties upon and 196, supra. 
such assignments, and as to the 
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12. Notwithstanding anything in this lease contained to the contrary, — 
it is expressly agreed that if lessee shall commence drilling operations _ 
at any time while this lease is in force, this lease shall remain in force 
and its term shall continue so long as such operations are prosecuted and, 
if production results therefrom, then as long as production continues.® 

13. If within the primary term of this lease production on the leased _ 
premises shall cease from any cause, this lease shall not terminate pro- 
vided operations for the drilling of a well shall be commenced before or 
on the next ensuing rental paying date; or, provided lessee begins or 
resumes the payment of rentals in the manner and amount hereinbefore 
provided. If, after the expiration of the primary term of this lease, pro- 
duction on the leased premises shall cease from any cause, this lease 
shall not terminate provided lessee resumes operations for drilling a 
well within sixty (60) days from such cessation, and this lease shall re- 
main in force during the prosecution of such operations and, if produc- 
tion results therefrom, then as long as production continues.® 

14. Lessee may at any time surrender this lease by delivering or mail- 
ing a release thereof to the lessor, or by placing a release thereof of 
record in the proper county.1° 

15. It is agreed that this lease shall never be forfeited or canceled 
for failure to perform in whole or in part any of its implied covenants, 
conditions or stipulations until it shall have first been finally judicially 
determined that such failure exists, and after such final determination, 
lessee is given a reasonable time therefrom to comply with any such cove- 
nants, conditions or stipulations." . 


8 This paragraph contains the surrender. See Sections 72, 106, 

warranty clause and makes provi- and 206, supra. 
sion for the discharge of liens 11 This provision is a stipulation 
against the land by the lessee. against forfeiture or cancellation 
9 This paragraph provides for ces- for breach of implied conditions of 
sation of operations of sixty days the lease without a judicial deter- 
within and after the end of the def- mination of the breach of such con- 
inite term. See Sections 135 and dition or conditions and an oppor- 
136, supra. tunity to comply therewith. It is 
10 This section gives the lessee to be noticed in this connection that 
the power to terminate the lease by the lease does not contain a general 
forfeiture clause. See Section 141. 
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16. This lease and all its terms, conditions and stipulations shall ex- 
tend to and be binding on all successors of said lessor or lessee. 

In witness whereof, we sign the day and year first above written. 
Witness : 


(Acknowledgment.) 


§ 262. Producers’ lease 


Agreement, made and entered into day of , 19—, by 
and between ———,, party of the first part, hereinafter called lessor 
(whether one or more) and 
after called lessee, witnesseth: 

That the said lessor, for and in consideration of dollars cash 
in hand paid, receipt of which is hereby acknowledged and of the cove- 
nants and agreements hereinafter contained on the part of lessee to 
be paid, kept and performed, has granted, demised, leased and let and 
by these presents does grant, demise, lease and let unto the said lessee, 
for the sole and only purpose of mining and operating for oil and gas, 


, part— of the second part, herein- 


and laying pipe lines, and building tanks, powers, stations and struc- 
tures thereon to produce, save and take care of said products, all that 
certain tract of land situate in the county of , state of Oklahoma, 
described as follows, to wit: , township : 
range ———, and containing 

It is agreed that this lease shall remain in force for a term of 
years from date, and as long thereafter as oil or gas, or either of them, 
is produced from said land by the lessee, and or if lessee shall commence 
drilling operations at any time while this lease is in force this lease shall 
remain in force and its terms shall continue so long as such operations 
continue with due diligence and if production results therefrom then as 


, of section 
acres, more or less. 


long as production continues. 
In consideration of the premises the said lessee covenants and agrees : 
ist. To deliver to the credit of lessor, free of cost, in the pipe line to 
which lessee may connect his wells, the equal one-eighth part of all oil 
produced and saved from the leased premises. 
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2d. To pay the lessor one-eighth, at the market price at the well for 
the gas so used, for the gas from each well where gas only is found, while 
the same is being used off the premises, and lessor to have gas free of 
‘cost from any such well for all stoves and all inside lights in the principal 
dwelling house on said land during the same time by making his own 
connections with the wells at his own risk and expense. 

3d. To pay lessor for gas produced from any oil well and used off the 
premises or for the manufacture of casinghead gas, one-eighth, at the 
market price at the well for the gas so used, for the time during which 
such gas shall be used, said payments to be made — 

If no well be commenced on said land on or before the day of 
, 19—, this lease shall terminate as to both parties, unless the les- 
see on or before that date shall pay or tender to the lessor or to the 
lessor’s credit in the 


Bank at , or its successors, which 
shall continue as the depository regardless of changes in the ownership 


of said land, the sum of dollars, which shall operate as a rental 


and cover the privilege of deferring the commencement of a well for 


months from said date. In like manner and upon like payments 
or tenders the commencement of a well may be further deferred for 


like periods of the same number of months successively. And it is un-_ 
derstood and agreed that the consideration first recited herein, the down ~ 
payment, covers not only the privileges granted to the date when said — 


first rental is payable as aforesaid, but also the lessee’s option of ex- 
tending that period as aforesaid, and any and all other rights conferred. 

Should the first well drilled on the above described land be a dry hole, 
then, and in that event, if a second well is not commenced on said land 
within twelve months from the expiration of the last rental period which 
rental has been paid, this lease shall terminate as to both parties, unless 
the lessee on or before the expiration.of said twelve months shall re- 
sume the payment of rentals in the same amount and in same manner as 
hereinbefore provided. And it is agreed that upon the resumption of the 
payment of rentals, as above provided, that the last preceding para- 
graph hereof, governing the payment of rentals and the effect thereof, 
shall continue in force just as though there had been no interruption in 
the rental payments. 


! 


‘. 
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If said lessor owns a less interest in the above described land than the 
entire and undivided fee simple estate therein, then the royalties and 
rentals herein provided shall be paid the lessor only in proportion which 
his interest bears to the whole and undivided fee. 

Lessee shall have the right to use, free of cost, gas, oil and water pro- 
duced on said land for its operation thereon, except water from wells of 
lessor. 

When requested by the lessor, lessee shall bury its pipe lines below 
plow depth. 

No well shall be drilled nearer than 200 feet to the house or barn now 
on said premises, without the written consent of the lessor. 

Lessee shall pay for damages caused by its operations to growing 
crops on said lands. 

Lessee shall have the right at any time to remove all machinery and 
fixtures placed on said premises, including the right to draw and remove 
casing. 

If the estate of either party hereto is assigned, and the privilege of 
assigning in whole or in part is expressly allowed, the covenants hereof 
shall extend to their heirs, executors, administrators, successors or as- 
signs, but no change in the ownership of the land or assignment of rent- 
als or royalties shall be binding on the lessee until after the lessee has 
been furnished with a written transfer or assignment or a true copy 
thereof; and it is hereby agreed in the event this lease shall be assigned 
as to a part or parts of the above described lands and the assignee or 
assignees of such part or parts shall fail or make default in the payment 
of. the proportionate part of the rents due from him or them, such de- 
fault shall not operate to defeat or affect this lease in so far as it covers 
a part or parts of said lands which the said lessee or any assignee there- 
of shall make due payment of said rental. 

It is hereby understood and agreed that in case there are four or more 
parties entitled to rentals or royalties hereunder by virtue of undivided 
interests or one or more parties entitled to rentals or royalties by virtue 
‘of ownership of separate parcels of land covered hereby, then at the 
election of the lessee further rental or royalty payments may be with- 
held until said parties shall have agreed upon and designated in a writ- 
ten recordable instrument, a trustee to receive all._payments due here- 
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under on behalf of said parties and their respective successors in title. 
Payment to said trustee shall constitute lawful payment hereunder, and 
the sole risk of an improper or unlawful distribution of said funds by 
the trustee shall rest upon the parties naming said trustee and their 
respective successors in title. 

Lessor hereby warrants and agrees to defend the title to the lands 


herein described, and agrees that the lessee shall have the right at any - 


time to redeem for lessor, by payment, any mortgage, taxes or other liens 
on the above described lands, in the event of default of payment by les- 
sor, and be subrogated to the rights of the holder thereof, and lessor 
hereby agrees that any such payments made by the lessee for the lessor 
shall be deducted from any amounts of money which may become due 
the lessor under the terms of this lease. 

Should the depository bank hereafter close without a successor, lessee 
or his assigns may deposit rental in any national bank located in same 
county with first named bank, due notice of the deposit of such rental 
to be mailed to lessor at last known post office address.!” 


In testimony whereof, we sign, this the ———— day of ———, 19—. 
Witness: [ Seal. ] 
[ Seal. ] 

[ Seal. ] 


(Acknowledgment.) 


12 This form of lease is widely 
used. The granting clause is of the 
“grant, demise and let” type, the 
drilling clause of the ‘‘unless” type, 
and the habendum of the usual 
short term to continue for the pro- 
ductive life of the property. It is 
to be noticed that the habendum 
clause provides for the extension of 
the lease beyond the definite term 


by the commencement and continu- 
ance of diligent operation within the 
definite term provided production 
results. See Section 97, supra. The 
royalty clause provides expressly for 
royalties on casinghead gas. The 
lease does not contain a general for- 
feiture clause. See Section 141, su- 
pra. 
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§ 263. Carter Oil Company lease 


Indenture, made this 
post office 


day of , 19—, between ; 
, party or parties of the first part, designated herein 
as “lessor,” and the Carter Oil Company, a corporation of the state of 
West Virginia, with an office at Tulsa, Oklahoma, party of the second 
part, designated herein as “lessee,”’ witnesseth: 

That the lessor, for and in consideration of the sum of 
($————) dollars, in hand paid by the lessee, receipt of which is hereby 
acknowledged, and the covenants and agreements herein contained on 
the part of the lessee to be paid, kept and performed, has demised, leased 
and let, and by these presents does demise, lease and let unto the said 
lessee, its successors and assigns, exclusively, for the sole and only pur- 
pose of operating for and producing oil and gas thereon and therefrom, 
together with rights of way, easements and servitudes for pipe lines, 
telephone and telegraph lines, for tanks, powerhouses, stations, gasoline 
plant, and fixtures for producing, treating and caring for such products, 
and housing and boarding employees, and any and all rights and privi- 
leges necessary, incident to or convenient for the economical operation 
of said land alone or conjointly with neighboring lands, for oil and gas, 
with right for such purposes to the free use of oil, gas or water from 
said lands (but not from lessor’s water wells) and wood and timber 
therefrom for fuel in conducting drilling operations thereon, and with 
the right of removing, either during or after the term hereof, all and 


any property and improvements placed or erected on the premises by 
the lessee, including the right to pull all casing, the following described 
land situate in the county of , state of , and more par- 
ticularly described as follows: , as set out in the deed recorded in 
Vol. , page , of the Deed Records of said county, contain- 
ing acres, more or less. 

To have and to hold, all and singular, the rights and privileges here- 
under, to and unto the lessee, its successors and assigns, for the term of 
ten years from date hereof, and as much longer thereafter as oil or gas 
shall be produced therefrom, or royalties paid hereunder, or as much 
longer thereafter as the lessee in good faith shall conduct drilling op- 
erations thereon, and should production result from such operations, 
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this lease shall remain in force as long as oil or gas shall be produced. 
Lessor hereby releases and waives all rights of homestead, curtesy or 
dower, and warrants to the lessee, its successors and assigns, for the 
full term hereof, the title and possession of said land for all purposes 
herein set forth. 

In consideration of the premises the lessee covenants and agrees: 


First. ‘To deliver to the credit of the lessor as royalty, free of cost, 


in the pipe line to which it may connect its wells, the equal one-eighth 
part of all oil produced and saved from the leased premises, or at les- 
see’s election, to pay the lessor for such royalty the market price prevail- 
ing the day the oil is run into the pipe line or storage tanks, in which 
event settlement and payment shall be made by the lessee on the 15th 
day of each month for the royalty so purchased during the preceding 
month. 

Second. To pay the lessor $250.00 each year in advance for the gas 
from each well where gas only shall be found when the same is used off 
the premises; the lessor, at his sole risk at all times, to have gas free of 
cost from any such well for two stoves and all inside lights in the prin- 
cipal dwelling house on said land by making his own connection with the 
well: Provided, should this free gas be required to operate said lease, 
lessor’s use thereof at the election of the lessee may be discontinued. 
If casinghead gas produced from said land is sold by the lessee, the 
lessee shall pay the lessor as royalty one-eighth of the net proceeds of 
said sales; if the lessee manufactures gasoline from said casinghead 
gas, then all oils and other materials used to blend said gasoline shall be 
deducted from the quantity of gasoline marketed, and the quantity re- 
maining shall constitute the basis for the payment of royalty. The 
lessee shall pay the lessor a one-eighth royalty on said quantity re- 
maining at the net price obtained by the lessee for the marketed prod- 
uct. All casinghead gas royalties shall be paid on or before the 25th 
day of each month for royalties accruing during the preceding month. 

Third. If no well is commenced on said land on or before the 
day of , 19—, this lease shall terminate as to both parties unless 
the lessee on or before that date shall pay or tender the lessor the sum 
of dollars ($ ) in the manner hereinafter provided; which 
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payment or tender shall operate as a rental for twelve months from and 
after the date last above stated, and the same shall also cover the right 
and privilege in the lessee to defer the commencing of said well during 
said period of twelve months. In like manner and upon like payments 
or tenders the commencement of a well may be further deferred for 
like periods of twelve months each successively, during the original 
term of this lease, and the original term hereof is the number of years 
fixed in the habendum clause hereof. Lessor expressly declares that 
the down-payment or bonus received by him for this lease at the time 
of the execution thereof is a good, valid and substantial consideration, 
and sufficient in all respects to support each and every covenant con- 
tained therein, including specifically the.option granted the lessee to ex- 
tend this lease from time to time during its original term as defined 
above upon the payment or tender of the rentals hereinbefore provided 
for. Lessee agrees with reasonable diligence to offset all paying oil or 
gas wells drilled within 300 feet of the tract covered hereby, and it is 
expressly agreed that no implied covenants regarding the measure of 
diligence to be exercised by the lessee in the drilling of said land during 
said original term shall be read into this lease, it being the express 
agreement of the parties that the provisions of this paragraph specify 
the exclusive conditions for drilling under which the lessee shall hold 
this lease for said original term. 

Fourth. All payments due hereunder shall be made by lessee’s 
check mailed, postage prepaid, on or before the day such payment is due, 
to lessor at the above post office address, or to Bank of , 
for deposit to lessor’s credit, and the lessor, effective for the full term 
of this lease, hereby makes and constitutes said bank or its successors 
his agent to accept all payments due hereunder, and the same shall con- 
tinue as the depository thereof during the life of this lease, regardless 
of changes in the ownership of said land, rentals or royalties. No 
change in the ownership of said land, rentals or royalties shall affect or 
bind the lessee until the purchaser thereof shall exhibit to the lessee the 
original instrument of conveyance, or furnish a duly certified copy 
thereof; such evidence of ownership must be supplied at least sixty 
days before the next succeeding rental falls due, otherwise payment of 
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rentals to the purchaser’s predecessor in title shall bind such purchas- 
er: Provided, if such purchase covers a part of the acreage herein de- 
scribed only, or an undivided interest therein, then the lessee at its 
election may continue to pay the entire rental or royalty to the pur- 
chaser’s predecessor in title. Should suit be brought involving the 
ownership of rentals or royalties accruing hereunder, or the validity of 
this lease, or to foreclose a lien or charge against the fee to said land, 
or said rentals or royalties, then all payments accruing hereunder shall 
be suspended until the final determination of such suit: Provided, also, 
if said land now is or hereafter becomes subject to delinquent taxes, 
liens of whatsoever nature, or other charge which, if unpaid, might de- 
feat lessee’s title under this lease, the lessee at its election may pay the 
same with all costs and penalties connected therewith, and for money 
so expended shall have a lien on said land and shall be fully subrogated 
to all the rights, liens, equities and remedies of the original holder of 
any such claims, liens or incumbrances, and the lessee may deduct such 
expenditure from any rental or royalties due hereunder. Should the 
lessee drill a dry hole on said land, then, beginning twelve months from 
the next succeeding rental paying date, the lessee shall resume the 
payment of rentals hereunder, otherwise this lease shall terminate as to 
both parties. This provision, however, shall not apply when there is a 
producing well on said land. 

Fifth. If the lessor owns a less interest in the above described land 
than the entire and undivided fee simple estate therein, then the royalties 
and rentals herein provided for shall be paid to the lessor only in the 
proportion which his interest bears to the whole and undivided fee. 
The lessee shall have the right to assign this lease or any interest there- 
in, or any portion of the acreage covered thereby, in which last event 
lessee shall be liable only for royalties accruing from operations on the 
acreage retained by it, and be liable only for such proportion of the 
rentals due under said lease as the acreage retained by the lessee bears to 
the entire acreage covered by the lease, and the assignee of the lessee 
shall have correlative rights and privileges with respect to said royalties 
and rentals as to the acreage assigned to it. The lessee shall pay for 
damages caused by its operations to growing crops on said land, and if 
requested, shall bury its pipe lines below plow depth, and no well shall be 
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drilled nearer than 200 feet to the house or barn now on said land with- 
out lessor’s written consent.!3 


Signed and sealed the day and year first above written. 
Witnesses : 


; ——_—_—_—_——. [Seal.] 
2.0. eee, Laat 
’ ——————. [Seal.] 
P. O, ———. 
(Acknowledgment.) 


§ 264. Prairie Oil & Gas Company lease 


Agreement, made and entered into the day of (A. BD. 
19—, by and between ———, party, or parties of the first part, herein- 
after called “lessor,” and ———, party of the second part, hereinafter 


, 


called “lessee,” witnesseth : 

That said part— of the first part, for and in consideration of the 
sum of one dollar to ———— in hand well and truly paid by the said 
party of the second part, the receipt of which is hereby acknowledged, 
and of the covenants and agreements hereinafter contained on the 
part of the party of the second part to be paid, kept and performed 
ha— granted, demised, leased and let and by these presents do— 
grant, demise, lease and let unto the said second part, — heirs, 
executors, administrators, successors or assigns, for the sole and only 
purpose of mining and operating for oil and gas, and of laying pipe 
lines, and of building tanks, powers, stations and structures thereon to 
produce and take care of said products, all that certain tract of land 
situate in the county of ————,, state of , described as follows, to 
wit: ————, of section ———,, township , range , and 
containing acres, more or less. It is agreed that this lease shall 
remain in force for a term of ———— years from this date and as long 


13 In this lease the granting, hab- provided that there shall be no im- 
endum, royalty, and drilling clauses plied covenants as to the measure of 
are similar in effect to those of the diligence of the lessee during the 
Producers’ and Mid-Continent leas- definite term of the lease. See Sec- 
es. The lessee expressly agrees to tions 126 and 127, supra. 
drill offset wells, but it is expressly 
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thereafter as oil or gas, or either of them, is produced from said land 
heirs, administrators, executors, 


by the party of the second part, 
successors or assigns. 

In consideration of the premises the said party of the second part 
covenants and agrees: 

Ist. ‘To deliver to the credit of the first part—, 
assigns, free of cost, in the pipe line to which it may connect its wells, 
part of all oil produced and saved from the leased 


heirs or 


the equal 
premises. 

2d. To pay the first part— 
the gas from each well where gas only is found, while the same is being 


dollars each year, in advance, for 


used off the premises, and the first part— to have gas, free of cost, 
stoves and 


from any such well for inside lights in the 
principal dwelling house on said land during the same time by making 


own connections with the well. 


3d. To pay to the first part— for gas produced from any oil well and 
used off the premises at the rate of 


dollars per year, for the time 


during which such gas shall be used, said payments to be made each 


three months in advance. 
The party of the second part agrees to complete a well on said prem- 
ises within 


from the date hereof, or to pay at the rate of 
dollars for each additional 


such completion is delayed from the 
time above mentioned for the full completion of such well until the well 
is completed; and it is agreed that the completion of such well shall be 
and operate as a full liquidation of all rent under this provision during 
the remainder of the term of this lease. 

The party of the second part shall have the right to use, free of cost, 
- gas, oil and water produced on said land for 


operations thereon, 
except water from wells of first party. 

When requested by first party, the second party shall bury his pipe 
lines below plow depth. 

No well shall be drilled nearer than 
said premises. 

Second party shall pay for damages caused by 
crops on said land. 


feet to the house or barn of 


to growing 
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The party of the second part shall have the right at any time to re- 
move all machinery and fixtures placed on said premises, including the 
right to draw and remove casing. 

The party of the second part shall not be bound by any change in the 
ownership of said land until duly notified of any such change, either by 
notice in writing, duly signed by the parties to the instrument of con- 
veyance, or by receipt of the original instrument of conveyance, or a 
duly certified copy thereof. 

All payments which may fall due under this lease may be made di- 
rectly to ——— or deposited by ——— to h— credit in 

The party of the second part, ——— successors or assigns, shall have 
the right at any time, on the payment of ——— dollars to the part— of 
the first part, ——— heirs or assigns, to surrender this lease for cancel- 
lation after which all payments and liabilities thereafter to accrue under, 
and by virtue of its terms shall cease and determine; provided, this 
surrender clause and the option therein reserved to the lessee shall cease 
and become absolutely inoperative immediately and concurrently with the 
institution of any suit in any court of law or equity by the lessee to en- 
force this lease, or any of its terms, or to recover possession of the leased 
land, or any part thereof, against or from the lessor, 
utors, administrators, successors or assigns, or any person or persons. 
All covenants and agreements herein set forth between the parties here- 
to shall extend to their successors, heirs, executors, administrators and 


heirs, exec- 


assigns.!4 
Witness the following signatures and seals: 
Witness : —_—_—_——.. [Seal.] 
" —_—————.._ [Seal.] 
. —_—————.._ [Seal.] 
[ Seal. ] 
(Acknowledgment.) 


14 In this lease the granting clause lease beyond the definite term by 
is of the “grant, demise, and let” diligent operations commenced 
type. The habendum clause pro- within the definite term resulting 
vides for a definite term to be con- in production after the expiration 
tinued by production for the pro- thereof. See Sections 80, 85, 91, 
ducing life of the property. It does and 97, supra. 
not provide for the extension of the The drilling clause is of the “drill 
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§ 265. Drill or pay clause with provision for forfeiture 


The party of the second part agrees to begin a well on said premises 
within one year from the date hereof, or pay at the rate of an 
acre per year for each additional year such beginning is delayed from 
the time above mentioned for the beginning of such well until a well 
is commenced. ‘The above rental shall be paid to the parties of the first 
part in person or by check to their order, deposited in the P. O. by regis- 
tered letter to their address at: — or deposited or mailed to their 
credit in the Bank at ———, and it is agreed that the beginning 
of said well shall be and operate as a full liquidation of all rental under 
this provision during the remainder of the term of lease. 

It is agreed that unless said well is completed or the rental paid as 
hereinbefore stipulated, this lease shall be and become null and void and 
of no further force and effect. 


§ 266. Forfeiture clause for failure to drill or pay rental 


It is expressly understood and agreed that the failure to complete a 
well upon the said premises within the time herein specified or to pay 
the rentals at the time and in the manner herein provided shall ipso facto 
work a forfeiture of this lease without notice, proceeding or action, and 
in event of such forfeiture the party of the second part binds itself, its 
successors and assigns, to execute a proper release of this instrument at 
its own cost and expense. 


or pay” type, but it does not con- 
tain a provision for forfeiture of 
the lease for failure to drill or pay 
the delay rental. See Section 159, 
supra. 

The lease contains a surrender 
clause, such as usually accompanies 
the ‘‘drill or pay’ type of drilling 
clause, but provides that such clause 


shall be made inoperative by the 
commencement of a suit by the les- 
see to enforce the terms of the lease. 
See Sections 72, 106, and 206, 
supra. See also Dunaway vy. Gal- 
braith (1919) 139 Ark. 580, 214 S. 
W. 33, where this lease was con- 
strued. 
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§ 267. General forfeiture clause 


For any default herein upon the part of the party of the second part 
(lessee), or his assigns of the obligations undertaken herein, this lease 
and all rights hereunder shall become null and void. 


§ 268. Permit to prospect for oil and gas on federal lands 


The United States of America, Department of the Interior, General Land 
Office. 
U. S. Land Office ; 
Serial Number 

Know all men by these presents, that the Secretary of the Interior, un- 
der and by virtue of the act of Congress entitled “An act to promote 
the mining of coal, phosphate, oil, oil shale, gas, and sodium on the public 
domain,” approved February 25, 1920, has granted and does hereby 
granting the exclusive right for 
years from date hereof to prospect for oil or gas, but for no 
other purpose, the following described lands: 
conditions following: 

1. To mark each of the corners of the claim within 90 days from date 
hereof with substantial monuments so that the boundaries can be readily 
traced on the ground, and post in a conspicious place, upon the lands 
covered hereby, a notice that such a permit has been granted, and a de- 
scription of the lands covered by this permit. 

2. Within six months (two years in Alaska) from date hereof to in- 
stall upon some portion of the lands a substantial and adequate drilling 
outfit and to commence actual drilling operations. 

3. Within one year (three years in Alaska) from date hereof to drill 
one or more wells, not less than 6 inches in diameter to a depth of at 
least 500 feet each, unless valuable deposits of oil or gas shall be sooner 
discovered. 

4. Within two years (four years in Alaska) from date hereof to drill 
one or more wells to a depth of at least 2,000 feet, unless valuable deposits 
of oil or gas shall be sooner discovered. 


grant a permit to 


, upon the express 
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5. Not to drill any well within 200 feet of any of the outer boundaries — 
of the lands covered by this permit unless the adjoining lands have been 
patented or the title thereto otherwise vested in private owners. 

6. To carry on all operations hereunder in accordance with approved — 
methods and practice; to use all reasonable precautions to prevent waste — 
of oil or gas developed in the land, or the entrance of water through wells — 
drilled by permittees to the oil sands or oil-bearing strata to the destruc- 
tion or injury of the oil deposits, and to carry out, at the expense of 
the permittee, all reasonable orders of the Secretary of the Interior rel- 
ative to prevention of waste and preservation of property, and to comply 
with such regulations as may be issued by the Secretary of the Interior 
as to methods of operation. 

7. To furnish and maintain during the period of this permit a bond 
with qualified corporate surety in the sum of $———, conditioned against 
the failure of the permittee to repair promptly, so far as possible, any 
damage to the oil strata or deposits resulting from improper methods of 
operation. 

8. That as to any lands covered by this permit embraced at the date 
hereof in any entry or patent with a reservation of the oil and gas de- 
posits to the United States pursuant to the Act of July 17, 1914 (38 Stat. 
509 [Comp. St. §§ 4640a-4640c; 30 U. S. C. A. §§ 121-123]), or the 
Act of December 29, 1916 (39 Stat. 862 [Comp. St. §§ 4587a4587k; 43 
U.S. C. A. §§ 291-301]), permittee shall reimburse such entrymen or 
patentee for all damage to crops and improvements caused by drilling or 
other prospecting operations. . 

9, That this permit is granted upon the express condition that the right 
is reserved to the Secretary of the Interior to permit upon such terms 
as he may determine to be just, for joint or several use, such easements. 
or rights of way, including easements in tunnels upon, through, or in the 
lands covered thereby, as may be necessary or appropriate to the working 
of the same, or of other lands containing the deposits described in the 
act under which this permit is granted. 

10. That this permit is granted upon the express condition that if any 
of the land covered thereby is embraced in a forest, reclamation, power, 
or other withdrawal, or is segregated for any particular purpose opera- 
tions under this permit shall be so conducted as not to interfere with 


. 


§ 
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the administration and use of the land for the purpose for which with- 
drawn or segregated to a greater extent than may be determined by the 
Secretary of the Interior to be necessary for the most beneficial use of 
the land. 

11. The granting of this permit shall not preclude the allowance of 
entry, location, or selection of any of the lands included therein, where 
such entry, selection, or location is made with a reservation of the mineral 
deposits to the United States. 

12. That until this permittee shall apply for a lease of one-quarter or 
more of the area included herein, he shall pay to the United States 20 
per cent. of the gross value of all oil or gas secured by him from the 
lands and sold or otherwise disposed of, or held by him for sale or other 
disposition. 

13. The Secretary of the Interior reserves the right and authority to 
cancel this instrument for failure of the permittee to comply with any of 
the conditions enumerated herein or to exercise due diligence in the 
work of development. 

14. Valid rights existing at the date of this permit will not be affected 
thereby. 

Dated this 


day of , 19—. 
—————_, Secretary of the Interior. 
§ 269. Government lease 


U. S. Land Office 
Serial No. 


Department of the Interior. 


Lease of Oil and Gas Lands under the Act of February 25, 1920. 

Date—Parties—This indenture of lease entered into, in triplicate, 
this day of A. D. 19—, by and between the United States 
of America, acting in this behalf by the Secretary of the Interior, party 
of the first part, hereinafter called the lessor, and of ‘ 
party of the second part, hereinafter called the lessee, under, pursuant, 
and subject to the terms and provisions of the act of Congress approved 
February 25, 1920, Public No. 146, entitled “An act to promote the 
mining of coal, phosphate, oil, oil shale, gas and sodium on the public 
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domain,” hereinafter referred to as the act, which is made a part hereof, 
witnesseth : 

Section 1. Purposes——That the lessor in consideration of rents and 
royalties to be paid, and the covenants to be observed as herein set forth, 
does hereby grant and lease to the lessee the exclusive right and privilege ~ 
to drill for, mine, extract, remove, and dispose of all the oil and gas 
deposits in or under the following described tracts of land situated in 
, and more particularly described as 


the county of , state of 


follows: , containing acres, more or less, together with the 
right to construct and maintain thereupon all works, buildings, plants, 
waterways, roads, telegraph or telephone lines, pipe lines, reservoirs, 
tanks, pumping stations, or other structures necessary to the full enjoy- 
ment hereof, for a period of 20 years, with the preferential right in the 
lessee to renew this lease for successive periods of 10 years, upon such 
reasonable terms and conditions as may be prescribed by the lessor, un- 
less otherwise provided by law at the time of the expiration of such 
periods. 

Sec. 2. In consideration of the foregoing, the lessee hereby agrees: 

(a) Bond.—To furnish a bond with approved corporate surety in the 
penal sum of $5,000, conditioned upon compliance with the terms of the 
lease. | 

(b) Commence Drilling—The lessee agrees, within three months from 
delivery of executed lease, to proceed with reasonable diligence to install 
on the leased ground a standard or other efficient drilling outfit and 
equipment, and to commence drilling at least one well, and to continue 
such drilling with reasonable diligence to production, or to a point where 
the well is demonstrated unsuccessful, and thereafter to continue drilling 
with reasonable diligence at least one well at a time until the lessee shall 
have drilled wells equal in number to the number of 40-acre tracts em- 
braced in the leased premises, unless the lessor shall, for any reason 
deemed sufficient, consent in writing to the drilling of a less number of 
wells ; the lessee further agrees to drill all necessary wells fairly to off- 
set the wells of others on adjoining land or deposits not the property of 
the United States. 

(c) Royalty and Rents—To pay the lessor in advance, beginning with 
the date of the execution of this lease, a rental of $1 per acre per annum 


§ 269 GOVERNMENT LEASE 767 


puring the continuance hereof, the rental so paid for any one year to be 
credited on the royalty for that year, and, in addition to such rental, a 
royalty of per cent. of the value of oil or gas produced from the 
land leased herein (except oil or gas used for production purposes on 
said lands or unavoidably lost), or, on demand of the lessor, per 
cent. of the oil or gas produced (except oil or gas used for production 
purposes on said lands, or unavoidably lost), in which case credit for 
rent shall be on the basis of the current field price of oil, the royalty, 
when paid in value, to be due and payable monthly on the 15th of each 
month following the month in which produced, to the receiver of public 
moneys of the proper land district; and when paid in kind, to be de- 
livered in the field where produced at such times, and in such manner 
as may be required by the lessor; such royalties, whether in value or 


kind, shall be subject to reduction whenever the average daily production 
of any oil well shall not exceed 10 barrels per day, if in the judgment of 
the lessor the wells cannot be successfully operated upon the royalties 
fixed herein. , 

(d) Sales Contract—To file with the Secretary of the Interior copie 
of all sales contracts for the disposition of oil and gas produced hereun- 
der, except for production purposes on the land leased, and, in the event 
the United States shall elect to take its royalties in money instead of 
in oil or gas, not to sell or otherwise dispose of the products of the land 
leased, except in accordance with a sales contract or other method first 
approved by the Secretary of the Interior. 

(e) Monthly Statement.—To furnish monthly statements in detail in 
such form as may be prescribed by the lessor, showing the amount, qual- 
ity, and value of all oil and gas produced and saved during the preceding 
calendar month as the basis for computing the royalty due the lessor. 
The leased premises, and all wells, improvements, machinery, and fix- 
tures thereon or connected therewith, and all books and accounts of the 
lessee shall be open at all times for the inspection of any duly authorized 
officer of the department. 

(£) Plats and Reports ——To furnish annually and at such times as the 
Secretary shall require, in the manner and form prescribed by the Secre- 
tary of the Interior, a plat showing all development work and improve- 


ments on the leased lands, and other related information, with a report 
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as to all buildings, structures, or other works placed in or upon said 
leased lands, accompanied by a report in detail as to the stockholders, in- 
vestment, depreciation, and cost of operation, together with a statement 


as to the amount and grade of oil and gas produced and sold, and the 


amount received therefor, by operations hereunder. 

(g) Log of Wells—To keep a log in the form prescribed by the Sec- 
retary of all the wells drilled by the lessee, showing the strata and char- 
acter of the ground passed through by the drill, which log, or copy there- 
of, shall be furnished to said lessor on demand. 

(h) Diligence—Prevention of Waste—Health and Safety of Work- 
men.—To exercise reasonable diligence in drilling and operating wells 
for the oil and gas on the lands covered hereby while such products can 
be secured in paying quantities, unless consent to suspend operations 
temporarily is granted by the Secretary of the Interior; to carry on all 
operations hereunder in a good and workmanlike manner, in accordance 
with approved methods and practice, having due regard for the pre- 
vention of waste of oil or gas developed on the land, or the entrance of 
water through wells drilled by the lessee to the oil sands or oil-bearing 
strata, to the destruction or injury of the oil deposits, the preservation 
and conservation of the property for future productive operations, and to 
the health and safety of workmen and employees ; to plug securely any 
well before abandoning the same so as to effectually shut off all water 
from the oil or gas bearing strata; not to drill any well within 200 
feet of any of the outer boundaries of the lands covered hereby unless 
the adjoining lands have been patented or the title thereto otherwise 
vested in private owners; to conduct all mining, drilling, and related 
productive operations subject to the inspection of the lessor; to carry 
out at expense of the lessee all reasonable orders and requirements of 
lessor relative to prevention of waste and preservation of the property 
and the health and safety of workmen, and on failure so to do the lessor 
shall have the right to enter on the property to repair damage or pre- 
vent waste at lessee’s cost; to abide by and conform to regulations in 
force at the time the lease is granted covering the matters referred to 
in this paragraph: Provided, that lessee shall not be held responsible for 
delays or casualties occasioned by causes beyond lessee’s control. 

(i) Taxes and Wages—Freedom of Purchase—To pay when due all 
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taxes lawfully assessed and levied under the laws of the state upon im- 
provements, oil, and gas produced from the lands hereunder, or other 
rights, property, or assets of the lessee; to accord all workmen and em- 
ployees complete freedom of purchase, and to pay all wages due workmen 
and employees at least twice each month in the lawful money of the 
United States. 

(j) Reserved Deposits—To comply with all statutory requirements 
and regulations thereunder, if the lands embraced herein have been or 
shall hereafter be disposed of under laws reserving to the United States 
the deposits of oil and gas therein, subject to such conditions as are or 
may hereafter be provided by the laws, reserving such oil or gas. 

(k) Excess Holdings——To observe faithfully the provisions of section 
27 of the act defining the interest or interests that may be taken, held, or 
exercised under leases authorized by said act. _ 

(1) Assignment of Lease —Not to assign this lease or any interest 
therein, nor sublet any portion of the leased premises, except with the 
consent in writing of the Secretary of the Interior first had and obtained. 

(m) Deliver Premises in Case of Forfeiture —To deliver up the prem- 
ises leased, with all permanent improvements thereon, in good ordér and 
condition in case of forfeiture of this lease. 

Sec. 3. The lessor expressly reserves : 

(a) Rights Reserved—Easements and Rights of Way.—The right to 
permit for joint or several use such easements or rights of way, including 
easements in tunnels upon, through, or in the lands leased, occupied, or 
used as may be necessary or appropriate to the working of the same or 
of other lands containing the deposits described in said act, and the 
treatment and shipment of products thereof by or under authority of 
the Government, its lessees, or permittees, and for other public purposes. 

(b) Disposition of Surface—tThe right to lease, sell, or otherwise dis- 
pose of the surface of the lands embraced within this lease under ex- 
isting laws or laws hereinafter enacted in so far as said surface is not 
necessary for the use of the lessee in the extraction and removal of the 
oil and gas therein. 

(c) Pipe Lines to Convey at Reasonable Rates —The right to require 
the lessee, his assignee, or beneficiary, if owner, or operator of, or own- 
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er of a controlling interest in any pipe line, or any company operating 
the same which may be operated accessible to the oil derived from lands 
under such lease, to accept and convey at reasonable rates and without 
discriminating the oil of the government or of any citizen or company, 
not the owner of any pipe line, operating a lease or purchasing oil or — 
gas under the provisions of this act. 

(d) Monopoly and Fairy Prices —Full power and authority to carry 
out and enforce all the provisions of section 30 of the act, to insure the 
sale of the production of such leased lands to the United States and 
to the public at reasonable prices to prevent monopoly and to safeguard 
the ‘public welfare. | 

(e) Heliwm.—Pursuant to section 1 of the act, the lessor reserves the 
right to take all helium from any gas produced under this lease, but the 
lessee shall not be required to extract and save the helium for the lessor; 
in case the lessor elects to take the helium, the lessee shall deliver all 
gas containing same, or portion thereof desired, to the lessor in the 
manner required by the lessor, for the extraction of the helium in such 
plant or reduction works for that purpose as the lessor may provide, 
whereupon the residue shall be returned to the lessee with no substantial 
delay in the delivery of gas produced from the well to the purchaser 
thereof; provided, that the lessee shall not, as a result of the operation 
in this section provided for, suffer a diminution in value of the gas 
from which the helium has been extracted, or loss otherwise, for which 
the lessee is not reasonably compensated, save for the value of the helium 
extracted; the lessor further reserves the right to erect, maintain, and 
operate any and all reduction works and other equipment necessary for 
the extraction of helium on the premises leased. 

Sec. 4. Surrender and Termination of Lease—The lessee may, on 
consent of the Secretary of the Interior first had and obtained in writing, 
surrender and terminate this lease upon the payment of all rents, royal- 
ties, and other obligations due and payable to the lessor, and upon 'pay- 
ment of all wages and moneys due and payable to the workmen employed 
by the lessee, and upon a satisfactory showing to the Secretary that the 
public interest will not be impaired; but in no case shall such termination 
be effective until the lessee shall have made full provision for conserva- 
tion and protection of the property; upon like consent had and obtains 
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ed the lessee may surrender any legal subdivisions of the area includea 
herein. 

Sec. 5. Purchase of Materials, etc., on Termination of Lease-—Upon 
the expiration of this lease, or the earlier termination thereof pursuant 
to the last preceding section, the lessor or another lessee may, if the 
lessor shall so elect within six months from the termination of the lease, 
purchase all materials, tools, machinery, appliances, structures, and 
equipment ‘placed in or upon the land by the lessee, and in use thereon as 
a necessary or useful part of an operating or producing plant, on the 
payment to the lessee of such sum as may be fixed as a reasonable price 
therefor by a board of three appraisers, one of whom shall be chosen by 
the lessor, one by the lessee, and the other by the two so chosen; pending 
such election all equipment shall remain in normal position. If the 
lessor, or another lessee, shall not, within six months, elect to purchase 
all or any part of such materials, tools, machinery, appliances, struc- 
tures, and equipment, the lessee shall have the right at any time, within 
90 days, to remove from the premises all the materials, tools, machinery, 
appliances, structures, and equipment which the lessor shall not have 
elected to purchase, save and except casing in wells and other equip- 
ment or apparatus necessary for the preservation of the well or wells. 

Sec. 6. Judicial Proceedings in Case of Default-~—Ilf the lessee shall 
fail to comply with the provisions of the act or make default in the per- 
formance or observance of any of the terms, covenants, and stipulations 
hereof, or of the general regulations promulgated and in force at the 
date hereof, and such default shall continue after service of written 
notice thereof by the lessor, then the lessor may institute appropriate 
judicial proceedings for the forfeiture and cancellation of this lease in 
accordance with the provisions of section 31 of said act; but this pro- 
vision shall not be construed to prevent the exercise by the lessor of any 
legal or equitable remedy which the lessor might otherwise have. A 
waiver of any particular cause of forfeiture shall not prevent the can- 
cellation and forfeiture of this lease for any other cause of forfeiture, 
or for the same cause occurring at any other time. 

Sec. 7. Heirs and Successors in Interest—It is further covenanted and 
agreed that each obligation hereunder shall extend to and be binding 
upon and every benefit hereof shall inur to the heirs, executors, admin- 
istrators, successors, or assigns of the respective parties hereto. 
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Sec. 8. Unlawful Interest.—It is also further agreed that no Member 
of or Delegate to Congress or Resident Commissioner, after his election 
or appointment, or either before or after he has qualified, and during his 
continuance in office, and that no officer, agent, or employee of the 
Department of the Interior shall be admitted to any share or part in this — 
lease or derive any benefit that may arise therefrom, and the provisions 
of section 3741 of the Revised Statutes of the United States (Comp. St. 
§ 6892; 18 U.S. C. A. § 22) and sections 114, 115, and 116 of the Codi 
fication of the Penal Laws of the United States approved March 4 
1909 (35 Stat. 1109 [Comp. St. §§ 10284-10286; 18 U.S. C. A. $§ 204 
206]), relating to contracts enter into and form a part of this lease so far 
as the same may be applicable. 

In witness whereof 


Witness : The United States of America, 
By ——————— [L$] 
[L. Sa 
[lL Sal 
[L. S.] 
(Acknowledgment.) 


§ 270. Bond for government lease 


Department of the Interior, General Land Office. 
U. S. Land Office 
Serial Number 


Bond of Oil and Gas Lessee. 
Act of Feb. 25, 1920°(Public No. 146). 
Know all men by these presents, that we, 


, in the state of , as principal, and , of the county 
of , in the state of , as surety, are held and firmly bound 
unto the United States of America in the sum of dollars lawful — 
money of the United States, for the use and benefit of the United States 
and of any entryman or ‘patentee of any portion of the land covered by 
the hereinafter described lease heretofore entered or patented with a 


, of the county of 
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reservation of the oil and gas deposits to the United States, to be paid to 
the United States, for which payment, well and truly to be made, we 
bind ourselves, and each of us, and each of our heirs, executors, ad- 
ministrators, successors, and assigns, jointly and severally by these 
presents. 


Signed with our hands and sealed with our seals this day of 
, in the year of our Lord one thousand nine hundred and 

The condition of the foregoing obligation is such that— 

Whereas the said principal, by instrument dated , has been 


granted the exclusive right to drill for, mine, extract, remove, and dis- 
pose of all the oil and gas deposits in or under the following described 
lands , under and pursuant to the provisions of the act approved 
February 25, 1920 (Public No. 146); and 

Whereas the said principal has by such instrument entered into cer- 
tain covenants and agreements set forth therein, under which operations 
are to be conducted: 

Now, therefore, if said principal shall faithfully comply with all the 
provisions of the above described lease, then the above obligation is to 
be void and of no effect, otherwise to remain in full force and virtue. 

Signed, sealed, and delivered in presence of— 


Name and address of witness: ———_——, [L.8.] 
» Principal. 
——. —_—__——, [L.8.] 
: . Surety. 
(Acknowledgment.) 


§ 271. Escrow agreement 


This agreement, made and entered into this day of ; 
192—, by and between , hereinafter designated the lessor, and 
, hereinafter designated the lessee, witnesseth : 

That whereas the said lessor has this day executed to the lessee an 
oil and gas mining lease covering the following described real estate and 
premises, situate in the county of , state of , to wit: 
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, containing 


, township , Tange 


, section 
acres, more or less. 

It is hereby stipulated and agreed, that the aforesaid oil and gas min- 
ing lease and a duly signed copy of this agreement shall be placed in 
escrow in the Bank at , to be held in escrow and disposed ~ 
of by said bank upon the following terms and conditions: 

If the said lessee or his assigns shall commence or cause to be com- 
menced the drilling of a well for oil and gas upon the above described 
lands, or at a location within a radius of miles from said above 
described lands within months from the date of this agreement, 
the aforesaid Bank is hereby authorized and directed to deliver over 
the aforesaid lease to the said lessee, or his assigns. 

If, however, the said lessee, or his assigns, shall fail to commence a 
well within the time, and as herein above provided, the said Bank is here- 
by authorized and directed to return said oil and gas lease to the said 
lessor, and thereupon the said lease and this agreement shall be and be- 
come null and void, and all rights, obligations, and liabilities thereunder 
shall forthwith cease, determine, and be forever at an end as to all 


parties. 
In witness whereof, we hereunto subscribe our names the day and 
year first above written. 


§ 272. Contract for extension of lease 


Know All Men by These Presents: 

That, whereas, owns a lease for oil and gas purposes covering 
the following described lands in county, state of 
, section , township , range , which lease 
is of record in Book , at ‘page , in said county, and which 
lease expires , 192—, unless producing oil or gas in paying quan- 
tities at the date last mentioned; and, 


, to wits 


Whereas, the undersigned, whether one or more, own the fee to said 
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land, and the parties hereto wish to agree upon an extension of said 
lease : 

Now therefore, in consideration of the premises and the sum of 
($———-) dollars paid the undersigned by the , it is under- 
stood and agreed by and between the parties hereto as follows: 

1. The oil and gas lease described above is hereby renewed and ex- 
tended to and unto , its successors and assigns, for a term of 
years from , 192—, and as much longer thereafter as oil 
or gas shall be produced on said land in paying quantities, or as much 
longer thereafter as the lessee in good faith shall conduct drilling op- 
erations thereon, and should production result from such operations, 
said lease shall remain in force as long as oil or gas shall be produced 
from said land in paying quantities. : 

2. Said lease shall terminate as to both parties, unless the lessee, on 
or before , 192—, shall commence operations for the drilling of 
a well on said land, or in lieu thereof, pay or tender to the undersigned 
or to the undersigned’s credit in the Bank of , or its suc- 
cessors, which shall continue as the depository regardless of changes in 
ownership of said land, a rental of ($———-) dollars, which shall 
operate to cover the privilege of deferring the commencement of a well 
for months from last above mentioned date. In like manner 
and upon like payment or tender the commencement of a well may be 
further deferred for like periods of the same number of months suc- 
cessively during the fixed term provided for in this extension. And it is 
understood and agreed that the consideration first recited herein, the 
down payment, covers not only the privileges granted to date when first 
rental is payable as aforesaid, but also the lessees’ option of extending 
the lease as aforesaid, and any and all rights conferred. 

3. Excepting as modified by this stipulation, said lease shall remain 
in force and effect according to its original terms and conditions and 
shall be binding upon the undersigned, their heirs, executors, adminis- 
trators or assigns. 

In witness whereof, the undersigned have hereunto subscribed their 
day of , 192—. / 


names this 


(Acknowledgment.) 
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§ 273. Assignment of oil and gas lease 


, 19—, a certain oil and gas 
, lessor—, 


Whereas, on the day of 
mining lease was made and entered into by and between 


and , lessee—, covering the following described land in the county 
of and state of , to wit: . Said lease being re- 
corded in the office of the county clerk of said county, in book : 
page ; and 


Whereas, the said lease and all rights thereunder or incident thereto 
are now owned by 

Now, therefore, for and in consideration of one dollar (and other 
good and valuable considerations), the receipt of which is hereby ac- 
knowledged, the undersigned, the present owner— of the said lease and 
all rights thereunder or incident thereto, do— hereby bargain, sell, trans- 
S (one : right, title and 
in and to said 


fer, assign and convey unto 
interest of the original lessee and present owner 
lease and rights thereunder in so far as it covers the 
all personal property used or obtained in connection therewith to 


, together with 


and ; heirs, successors and assigns. 
And for the same consideration, the undersigned for and 
; heirs, successors and representatives, do— covenant 


with the said assignee, heirs, successors or assigns that 
the lawful owner— of the-said lease and rights and interests thereunder 
and of the personal property thereon or used in connection therewith; 
that the undersigned ha— good right and authority to sell and convey 
the same, and that said rights, interest and property are free and clear 
from all liens and incumbrances, and that all rentals and royalties due and 
payable thereunder have been duly paid. 


In witness whereof, the undersigned owner— and assignor— ha— 


. signed and sealed this instrument this day of i= 
Witness: [Seal.] 
. [Seal.] 
: —— = senla 


(Acknowledgment.) 
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§ 274. Assignment of part acreage covered by lease 


Know All Men by These Presents: 
That whereas, under date of ———-, 19—, executed and de- 


livered an oil and gas mining lease covering the following described lands 
in ———— county, state of 


, of section , township 

, Tange ————, containing ———— acres, more or less, said lease 
being of record in said county in Book , at page , the as- 
signor herein being the owner of said lease as to the portion thereof here- 
inafter described: 


Now therefore, the party or parties signing this instrument as “as- 
signor,” for and in consideration of the sum of one dollar ($1.00) in hand 
paid, receipt of which is hereby acknowledged, and other valuable con- 
siderations, does hereby grant, bargain, sell, transfer, assign and deliver 
to ———, of ———_, his heirs, executors, administrators and assigns, 
herein designated as “assignee,” the following described leasehold, prem- 
ises and property: 

1. ——— his right, title and interest in and to the lease described 
above so far as said lease relates to and covers the following described 


land in said county and state: ———, of section , township 
, range ————, containing ———— acres, more or less. 

2, ———— personal property and lease equipment of whatsoever nature 
situate on the tract of land last herein described or appurtenant thereto 
or used in connection with the development and operation of the same 
for oil and gas mining purposes. 

For the consideration aforesaid the assignor for himself, his heirs, 
executors, administrators and successors, hereby covenants and warrants 
to and with the assignee, his heirs, executors, administrators and assigns, 
that the assignor is the owner of said lease as to the tract of land last 
described herein, and that said lease creates a valid title to a leasehold 
for oil and gas mining purposes according to the terms and conditions 
therein set forth; that all covenants on the part of the lessee therein and 
all rentals and royalties due thereunder to the date of this assignment 
have been duly performed and paid; that assignor is the owner of a 
valid title to all personal property and lease equipment conveyed hereby, 
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and that said leasehold, personal property and lease equipment are free 
from all liens, encumbrances, taxes and indebtedness of whatsoever 
nature. 

If this assignment is made in pursuance of a written contract between 
the assignor and the assignee, it is expressly agreed that said contract is 
not merged in this assignment. 


Witness the hand or hands of the assignor this day of ; 
19—. 
Witnesses : 
P. O. ——. —___—_,, 
P.O. ——. ————_., 
Assignor—. 


(NotE.—1 and 2 indicate interest assigned; i. e., all or an undivided 
part thereof.) 


(Acknowledgment.) 


§ 275. Contract to purchase lease 


To 


’ 
P.O: 
You hereby agree to grant or assign or to cause to be granted or as- 
signed to us a good and valid oil and gas lease as described herein, and we 
hereby agree to purchase and acquire the same subject to the following 
conditions : 


Description of Lease. 
1. Name and address of present owner of lease: 


2. Land covered thereby: , section , township ; 
range ; county, state of , containing exactly 
acres. 


3. (a) Lessor’s name, ; (b) lessor adult , minor ; 
(c) form of lease, —; (d) date thereof, ; (e) duration, 
years from date of lease and as much longer thereafter as oil or 
gas shall be found in paying quantities ; (f) lease may be held by payment 
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of rental in lieu of drilling; (g) next rental, $———— per acre, due 
and thereafter; (h) oil royalty, ; (i) gas royalty ; 
(j) casinghead gas royalty, 


Conditions of Purchase. 


1. You agree (a) at your sole expense to furnish us at our 
within 


office 
days from date hereof complete abstract of title covering 
the above described land, certified to date of delivery of same to us; 
original lease described above and all intermediate assignments thereof ; 
affidavits of possession and assignment of lease to us duly ex- 
ecuted on our Form ; (b) to pay all recording fees except where 
we are party to the instrument, and all rentals that fall due while this 
purchase is pending. We agree (a) within ten days from the receipt of all 
of the documents aforesaid, to cause same to be examined by our counsel ; 
(b) within such period to mail you at above address a written statement of 
any defects of title, you agreeing to cure such defects within 


days after receipt of such statement, we, however, reserving the right to 
waive any title requirements; (c) should we reject the lease on account 
of defective title, all documents to be returned to you. 

2. Upon our approval of title as aforesaid and the vesting of such title 
in us by said lease or a proper assignment thereof we shall pay 
, we expressly disclaiming and repudiat- 


as consideration therefor 


ing any obligations to pay a commission on this purchase. 

3. You represent that a well is now being drilled or will be commenced 
not later than by in the of section 
ship , range , and you hereby covenant and warrant that 
such well with due diligence shall be drilled to a depth of 
feet at least, unless oil or gas is found in paying quantities at a lesser 
depth: Provided, a well producing oil or gas in paying quantities at such 
lesser depth shall mean a well of such capacity that the production 
therefrom shall at least repay the total cost of drilling, equipping, and 
completing such well, and, in the case of a gas well, the same shall not be 
regarded as a paying well until the proceeds of gas actually marketed 
therefrom equal such total cost as aforesaid. If said well is not com- 
menced as above provided, or if drilling thereof is suspended for 
days, or if same shall be abandoned before the total depth herein specified 


, town- 
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is reached, then, in any such event, we may rescind this contract, reassign 
said lease to the party assigning to us, and thereupon recover from you all 
payments made hereunder: Provided, upon the happening of any of the 
contingencies herein mentioned we may retain full title to said lease 
without obligation on our part to make any further payments hereunder: 
Provided, while said well is drilling, if any rentals fall due under said 
lease, you shall pay the same, submit evidence thereof at least 15 days 
before the particular rental falls due, and should you fail to pay a par- 
ticular rental and submit evidence thereof as aforesaid, we, at our elec- 
tion, may pay the same or rescind this contract. Should we so rescind 
we will re-assign said lease or aforesaid, with the right on our part to 
recover all moneys theretofore paid to you hereunder. Should we elect 
to pay said rental, the amount thereof shall be deducted from any pay- 
ments theréafter due you hereunder. Neither this contract nor any 
money payment due you hereunder shall be assigned, either in whole or 
in part, without our written consent first obtained. 

4. We shall have access to said well at any and all reasonabie time, 
you shall provide us with the log thereof and samples of cuttings from 
each screw as the drilling of said well progresses. 

5. Time is hereby expressly declared as of the essence of this con- 
tract in all of its provisions, and this instrument shall not bind us until 
After such approval and ac- 


approved by the vice-president of 
ceptance of the same by you, same shall bind the parties hereto and 
their respective heirs, executors, administrators, successors and assigns. 
Approved : 

, Vice-President, 


Oil Company, 
By : 
The provisions of the foregoing contract accepted the day and year 
first above written. 


(Acknowledgment.) 
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§ 276. Release of oil and gas lease 


Know all men by these presents, that the undersigned, , does 
hereby release, surrender and abandon all of his right, title and interest 


in and to a certain lease for oil and gas mining purposes dated 
executed by 


as lessors, which lease is shown in the records pro- 
vided by law for the recording of instruments relating to real property, in 


county, state of , in Book , at page ‘ 
said lease cover— the following described tract of land in said county 
and state, to wit: , section , township , Tange 
Witness my hand this day of , 19—. 
Witness : 
Post Office. 
(Acknowledgment.) 


§ 277. Royalty deed, two forms 


Know all men by these presents: That 
, for and in consideration of the sum of 
cash in hand paid by 


s OL county, 


dollars ($———_) 


, hereinafter called grantee—, the receipt of 


which is hereby acknowledged, have granted, sold, conveyed, assigned 
and delivered and by these presents do grant, sell, convey, assign and 


deliver unto the said grantee— an undivided interest in and to 
all of the oil, gas and other minerals in and under, and that may be pro- 
duced from the following described land situated in county, 
, to wit: Together with the right of ingress and egress 
at all times for the purpose of mining, drilling and exploring said land 
for oil, gas and other minerals, and removing the same therefrom. 

Said land being now under an oil and gas lease, executed in favor of 
_ it is understood and agreed that this sale is made subject to the 
terms of said lease, but covers and includes of all of the oil roy- 
alty, and gas rental or royalty due and to be paid under the terms of said 


lease. 
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of the money rentals which 


It is understood and agreed that 
may be paid to extend the term within which a well may be begun under 
the terms of said lease is to be paid to the said grantee—, and in event 
that the above described lease for any reason becomes cancelled or 
forfeited, then and in that event an undivided of the lease in- 
terest and all future rentals on said land for oil, gas and other mineral 
privileges shall be owned by said grantee—, owning of 
all oil, gas and other minerals in and under said lands, together with 
interest in all future rents. 

To have and to hold the above described property, together with alf 
and singular the rights and appurtenances thereto in anywise belonging 
heirs and assigns forever; and 


unto the said grantee— herein, 
do hereby bind 
warrant and forever defend all and singular the said property unto the 
heirs and assigns against every person 


heirs, executors and administrators to 


said grantee— herein, 
whomsoever lawfully claiming or to claim the same or any part thereof. 


Witness hands this the day of , 19—. 
Witnesses : 

(Acknowledgment.) 

Know all men by these presents: That of , for and in 


consideration of the sum of 


dollars, ($ ), receipt of which 
is hereby acknowledged, ha— granted, bargained, sold, conveyed and 


set over, and do— by these presents grant, bargain, sell, convey and set 
over to said ; heirs, successors and assigns, all of the 
following property, estate, right, title and interest, to wit: 

An undivided interest in all of the oil, gas, coal and other 
minerals now, or at any time hereafter, lying in or under the following 
described tract of land (or any part thereof): 
county of 


, situated in the 
; and also an undivided ~ in- 
rights, interest and estate under and by virtue of any 
oil and gas mining lease or other mineral lease now (or hereafter) exist- 
ing upon said premises, or any part thereof, including all rents and royal- 
ties accrued and to accrue; and also the perpetual and irrevocable right, 
privilege and easement of entering upon said lands and searching for, 


, state of 
terest in all 
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drilling wells, sinking shafts, laying pipe lines, erecting telephone lines, 
peructures, tanks and power stations, mining, digging, extracting, tank- 
ing, storing and carrying away all of the oil, gas, coal and other minerals 
in or under said lands, or that may be found therein or thereunder; and 
also the right to possession and use of so much of said premises at all 
times as may be necessary to the practical carrying out of the purposes 
and provisions of this grant; also the right to remove said machinery, 
buildings and fixtures placed on said premises including the right to 
draw and remove casing therefrom and the right to use water for the 
purpose of operation; provided, however, that grantor, upon payment 
to grantee, of ———— of all expense and cost of producing such fminer- 
als, shall thereupon be entitled to the net profits arising from the 
sale and disposition thereof. 

To have and to hold, all the aforesaid estate, property and easements, 
together with all and singular the rights, privileges and hereditaments 
thereunder belonging or appertaining, unto the said grantee, his heirs, 
successors and assigns, in fee simple forever. 

And the said grantors, for themselves, their heirs, successors and 
personal representatives, do hereby covenant and agree to and with said 
grantee, his heirs, successors and assigns, that at the delivery of these 
presents they are lawfully seized in their own right of an absolute and 
indefeasible estate of inheritance in fee simple of, in and to all and 
singular the aforesaid premises and property; that they have good right 
to sell and convey the same, and warrants the same to be free, clear, 
discharged and unincumbered of and from all former grants, titles, 
charges, judgments, taxes, assessments and incumbrances of whatsoever 
kind and nature, except an oil and gas leasehold estate, hereinafter re- 
ferred to, which is recorded in the office of the county clerk of 
Sentity,———. ; 

It is hereby expressly declared that, whereas the land, particularly de- 
scribed in this conveyance is understood to be subject to an oil and gas 
, it is intended that said outstanding lease 


mining lease in favor of 
is fully embraced in the general terms of this conveyance, so as to pass 
to, and vest in said grantee said interest, not only in the oil, gas, coal and 
other minerals, but also all rents and royalties therein reserved to the 
lessor, precisely as if grantee had been at the date of the making of said 
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lease, the owner in fee of said interest in and to the lands described and 
one of the lessors therein. 

Provided: That the grantee herein shall have the right at any time 
to redeem for grantor by payment, any existing mortgage or other lien 
on above described land, upon default in payment and be thereon sub- — 
rogated to the right of the holder thereof. 

And it is hereby further expressly declared that it is the true intent 
and purpose of this conveyance to pass to and vest in the said grantee an 
undivided interest in and to the oil, gas, coal and other mineral 
rights in the land first described herein, or that at any time may be found 
therein or thereunder, and all grantor’s rights to operate for said min- 
erals, and deal and contract with regard thereto, including the leasing 
thereof, as fully to all intents and purposes as if the said grantee was 
the absolute owner of the entire title and estate in said lands, with 
right in the grantor to repay his proportionate share of all expenses and 


receive his proportionate share of the net profits. 


In witness whereof, the grantors have set their hands this day 

of , 192—. 

Witness : ‘— == ocall 
 , ——————.. [Seal.] 
—__—_____, [Seal.] 

(Acknowledgment.) 
§ 278. Drilling contract 
This agreement, made this day of , A. D. 19—, bes 


tween 5 OF , party of the first part, and the Prairie Oil & 
Gas Company, a Kansas corporation, party of the second part, witness- 
thi: 1 

That said party of the first part has covenanted and does hereby cov- 
enant and agree to and with the party of the second part, its successors 
and assigns, that said party of the first part will drill for the party of 
the second part a well for the purpose of obtaining crude petroleum oil 
or natural gas to be known as Well No. 
section 


on the farm of . 


, township , county 
, and the party of the first part further covenants — 


, town 


, Tange 


plaLe 
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and agrees that he will at his own cost, risk and expense furnish all the 
material, machinery, appliances and things necessary for drilling and 
completing said well and shall do the work of drilling the same all in the 
manner herein specified, except: 

1, A (standard) (rotary) derrick shall be furnished by the party of the 
second part, provided all repairs on same while the well is being drilled 
shall be made by and at the risk and expense of said party of the firs 
part. ; 

2. All casing to be furnished by party of the second part. 

3. Oil saver and steel measuring line to be furnished at the expense 
of party of the second part. 

4. Water to be furnished at the expense of party of the part. 

5. Fuel to be furnished at the expense of party of the part. 

It is specifically agreed that the party of the second part shall not be 
held liable to the party of the first part for delays caused by failure to 
furnish promptly any of the things which it is required to furnish here- 
under when such delay shall be due to causes beyond the control of the 
second part, and the party of the first part shall furnish all the labor and 
things furnished by said party of the second part shall at the comple- 
tion or abandonment of said well be returned to said party of the second 
part in as good a condition as when received by said party of the first 
part, ordinary wear and the action of the elements alone excepted. 

All other material and machinery, including boiler, engine, belts, bull 
rope, steam and water pipe and connections, shall be furnished at the 
cost and expense of the party of the first part, and it is specifically 
agreed that the party of the first part shall furnish at his own cost and 
expense all and everything necessary to drill and complete the said 
well in a good and workmanlike manner, except the articles and applianc- 
es hereinbefore specifically mentioned to be furnished by party of the 
second part, and the party of the first part shall furnish all the labor and 
pay all expense of every kind or character connected with the drilling 
and completion of said well. (Standard rig and tools to be used.) (Ro- 
tary rig and tools to be used.) 

When said well shall have reached the depth of 
the second part shall have the right to require party of the first part to 
rat-tail said hole; that is to say, when said depth above mentioned is 


feet, party of 


Sum.Om & Gas—50O 
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reached party of the first part shall cause the drilling of said well to be 
continued with a reduced bit in search of the oil sand and so that if a 
paying sand is encountered that said well may be underreamed and the 
casing securely set in order to shut off all water from above. 

Unless second party shall direct the abandonment of or suspension of 
drilling on said well at a lesser depth, party of the first part shall con- 
tinue drilling until the depth of feet is obtained, and the consid- 
eration to be paid to the first party shall be at the rate of dollars 
per foot for the number of feet drilled to reach the top of the formation 
known in the above locality as , and at the rate of dollars 
per foot for the number of feet drilled below the top of said 
formation, payable upon the full completion of said well. 

All fresh water shall be cased off with casing of a diameter of not 1 
than inches, and all salt water cased off with casing of a diameter 
of not less than inches. 

Party of the first part shall, if requested by party of the second part, 
cement said hole in the setting of said casing, but in such event party of 
the second part shall furnish the necessary cement at the location when 
needed. 

The diameter of the well when completed shall not be less than 
inches. 

In the event a producing well is obtained so much of the casing as 
second party may desire to have pulled from the well shall be pulled 
by and at the expense of party of the first part. Party of the first part 
agrees in the event said well when completed shall be dry, to pull the 
casing from said well without any additional charge, provided it shall 
not require longer than three days, and all additional time over three 
days shall be paid for at the rate of $———— per day for such time as 
party of the second part shall require party of the first part to pull or at- 
tempt to pull said casing. 

Party of the first part agrees to keep an accurate log of all formations 
drilled and when the said well approaches the oil or gas bearing sand, 
the party of the first part shall notify the party of the second part, or 
its agent in charge of the farm or lease, and, thereupon any further drill- 
ing and casing into or through the sand, shall be as requested by the 
said party of the second part, or its agent in charge of the farm or lease, 


Sum.O1L & Gas 


—— 
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but the work in connection therewith shall be done by and under the 
direction and at the risk of the party of the first part. 

If oil or gas is found in sufficient quantities to endanger the rig, ma- 
terial or equipment, party of the first part shall assume the risk thereof 
and remove at his own expense the fires and boilers to a safe distance 
from the well. All pipe and fittings made necessary by such removal 
shall be furnished by said party of the first part. 

When completed, unless prevented by too great a volume of gas or oil, 
the well shall be thoroughly “bailed” and “sand pumped” by said party 
of the first part until all drillings and sediment are removed therefrom 
and the well thoroughly cleaned. 

The party of the first part shall carefully examine the derrick, all ma- 
chinery, casing and other appliances to be furnished for said well by the 
party of the second part, and if any weakness or defect be found therein, 
sufficient to make use of such derrick, machinery, casing or other appli- 
ances unwise, hazardous or unsafe, shall immediately notify in writing 
the party of the second part of such defect or defects, and the party of 
the second part shall at once replace the article so found defective, with 
a good and safe one; but if the party of the first part shall not make 
such examination, or shall not report in writing any defects or weakness 
in said derrick, machinery, casing or other appliances he shall be 
deemed to have assumed all risks and all responsibility for any mishap 
which may occur in the drilling of said well, by reason of a failure in 
such derrick, machinery, casing or other appliance. 

No part of the contract price above mentioned shall in any event be- 
come due or be paid until said well shall be completed to the depth above 
required, and delivered to the party of the second part, in thorough 
good order, free and clear of all obstructions. 

The party of the first part agrees to begin the drilling of said well 
within days from and prosecute the work actively and 
continuously (Sunday excepted) to completion. 

It is further agreed, that time shall be of the essence of this contract, 
and that in case the party of the first part shall neglect or discontinue 
the work of drilling said well for the space of days, such neglect 
or discontinuance shall of itself be a forfeiture of all rights, and Cans 
of the party of the first part under this agreement without any notice or 
demand by the party of the second part. The party of the second part 


. 
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shall have the right at any time after such forfeiture to take possession 
of said well and discontinue the drilling thereof and at its pleasure, dis- 
mantle or abandon the same without liability to the party of the first 
part for any portion of the contract price above mentioned. The party 
of the second part shall also have the right at any time after such for- 
feiture as above mentioned, if it so elects, to take possession of said 
well and all the ropes, tools and appliances thereat of the party of the 
first part, and drill said well to completion. In case it shall succeed in 
completing said well, the cost of such completion without any allow- 
ance to said party of the first part for the use of said ropes, tools and 
appliances, shall be deducted from the contract price above mentioned, 
and the balance, if any, paid to the party of the first part; but if said 


party of the second part should not succeed in completing said well, it~ 


shall not be liable to the party of the first part in any sum whatever and 
shall return said tools, ropes and appliances to the party of the first 
part in as good order as when received, natural wear and tear and acci- 
dental loss or breakage excepted. 


After the drilling of the well, should the party of the second part de- | 


sire to torpedo and clean out after the torpedo, the first party agrees to 
do the work at the rate of dollars per day of hours. 

All risk and damage to or because of tools, derrick, casing or equip- 
ment, or injury to employees or others shall be assumed and carried by 
the party of the first part at all times until all work to be done under 
this contract is fully and finally completed and the well is accepted as 
completed by the party of the second part, and the party of the first 
part shall fully protect, indemnify and save the party of the second part 
harmless against any and all claims, demands or liens growing out of or 
connected with the performnce of this contract or operations thereunder 
and any sum due hereunder may be retained by the party of the second 
part until satisfactory evidence has been produced that such demands, 
claims or liens have been fully settled, satisfied and discharged. 

Party of the first part further agrees to carry compensation insur- 
ance and become a subscriber to and operate under and comply with 
the terms of all employers’ liability or Workmen’s Compensation Laws of 
the state wherein this contract is to be performed and provide compen- 
sation for employees or their representatives in case of injury or death, 
under the provisions of the laws of such state, 


“a 


-by and between 
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In witness whereof, the party of the first part has hereunto set his 
hand and seal and the party of the second part has caused these pres- 
ents to be signed by its the day first above written. 


Witnesses: 
; [Seal.] 
. —————.. [Seal.] 
: ——_—_——.. [Seal.] 
The Prairie Oil & Gas Company, 
by ————_—__. 


§ 279. Casinghead gas contract 


This agreement, made in duplicate this 


, 192—, 


, 


day of 
, hereinafter called the “seller,” and 
hereinafter called the “buyer,” witnesseth: 

1. That in considertaion of the sum of one dollar ($1.00) paid by the 
buyer to the seller, the receipt of which is hereby acknowledged, and 
other payments, covenants, stipulations and conditions hereafter speci- 
fied, the seller hereby grants, bargains, sells and agrees to deliver to the 
buyer, and the buyer thereby agrees to purchase and accept from the 
seller all of the casinghead gas productive of gasoline in paying quanti- 
ties from the lands described in Schedule A, attached hereto and made a 
part hereof, this contract to apply to wells producing casinghead gas 
already drilled on said lands and to all wells hereafter to be drilled there- 
on during the life of this contract. It is further agreed that this con- 
tract shall attach to casinghead gas produced by the seller under the ex- 
isting leases covering said lands, and also to any extensions or renewal, 
sale or transfer thereof, such gas being purchased and sold subject to 
the provisions of this contract. 

2. General Instructions —The gas hereby sold is conveyed to the buy- 
er for the purpose of being manufactured into gasoline or such other 
product or products as may be manufactured therefrom at the buyer's 
plant located in county, Said cashinghead gas shall be 
delivered to the buyer at the seller’s well or wells or at some central loca- 
tion mutually agreed upon, and the buyer at its own expense shall con- 
nect said wells with its gasoline plant within a period of days 
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days’ period com- 


after the date of this contract and within said 
mence to take the seller’s gas, as provided herein. The seller agrees to 
maintain the casing and casingheads of all wells as to allow a minimum 
of air infiltration. The buyer at its discretion, retains the right to dis- 
connect all wells not properly maintained. [From the time the buyer 
commences to use gas as above provided and continuing for the term 
set forth in paragraph (10), the buyer agrees to manufacture the casing- 
head gas production from said lands into gasoline at said plant, or into 
such other product or products as shall be commercially valuable, and 
to pay the seller for casinghead gas so utilized the prices hereinafter 
specified: Provided, should the lands herein described connected with 
said plant cease to produce casinghead gas of sufficient volume and rich- 
ness to enable the buyer to utilize the same at said plant at a reasonable 
profit, then upon the payment of the sum of twenty-five ($25.00) dollars 
by the buyer to the seller, this contract shall be terminated and both par- 
ties hereto immediately thereupon relieved of all further liability here- 
under. ‘I'o the extent that the seller has the right so to do, the seller here- 
by grants and conveys to the buyer with respect to the lands described 
in Schedule A and for the full term of this contract, such rights of way 
and easements over and across said lands as are necessary to enable the 
buyer to take the gas from said lands. | 

3. Residue Gas—The buyer at its own ex’pense shall return the spent 
or residue gas from said plant to an exterior boundary of each lease 
after gasoline extraction and reasonable plant use, at a sufficient pressure 
to enable the seller to operate the gas engines and boilers used by the sell- 
er and to enable the seller to develop and operate the property and pro- 
vide its lessors with gas for domestic purposes called for in the seller’s 
leases, and as is needed for heat and light in houses located on the lands 
described in Schedule A in which the employees of the seller live: 
Provided, that should the seller require for the purpose aforesaid, a 
quantity of gas in excess of the aforesaid proportion, the seller shall 
have the right to reserve a quantity of the natural casinghead gas for 
this purpose. 

4. Plant Suspension.—Should the initial or subsequent operation of 
said ‘plant be interfered with by fire, floods, strikes or other happenings 
beyond the control of the buyer, causing damage or delay in receiving, 
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installation or operation of the machinery, pipe lines, tanks or other fa- 
cilities of the buyer, then the operation of this contract shall be suspended 
for the period that said plant is not in operation: Provided, that the 
buyer must at all times exercise all reasonable precaution to keep said 
plant in operation. 

5. Richness of Gas and Price —Each calendar month during the life 
of this contract shall constitute a unit for determining the quantity ac- 
cording to which the buyer shall pay the seller for the casinghead gas 
purchased during that particular month. The seller hereby agrees to 
receive and the buyer hereby agrees to pay for all casinghead gas pur- 
chased hereunder on the basis of Schedule B attached hereto and made a 
part hereof. To determine the richness of the gas for the purpose of 
making ‘payment under said schedule for a particular month, the buyer 
shall make a physical test of the casinghead gas from the lands described 
in Schedule A being utilized at the buyer’s plant, and the gasoline con- 
tent so determined shall be accepted as the gasoline content of the 
seller’s gas. At the time physical test is made the specific gravity of gas 
shall also be determined. The buyer shall notify the seller two weeks in 
advance of said tests and the seller shall have the right to be present and 
witness such tests and shall also have the privilege of making check 
tests with their own equipment. Such a physical test shall be conducted 
within two (2) weeks after the buyer commences to utilize the seller’s 
gas, and the so determined gasoline content shall prevail in the use of the 
aforesaid schedule for a subsequent period of three (3) months. Such 
a physical test shall be conducted once every three months after the 
aforesaid initial test, and the result of each test shall be applied in the 
use of the aforesaid schedule for a subsequent period of three (3) 
months. The method of making said physical test shall be made in ac- 
cordance with the rules and regulations of the Department of the In- 
terior of the United States relative to the restricted Indian leases, at two 
hundred fifty (250) pounds pressure and water in cooling coils under 
fifty (50) degrees Fahrenheit. ‘The richness of the gas being deter- 
mined as aforesaid, the gasoline price set forth in the first column of said 
schedule shall be the average net price received by the buyer for the 
raw product which it markets from said plant during a perneaa month 
which shall constitute the price basis for the use of said schedule for 
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the month; but in no event shall the selling price used in the above com- 
putation be less than the average sales price, as quoted in the National 
Petroleum News, of raw gasoline of like specifications during the same 
period: Provided, payment shall be made hereunder on or before the 
20th day of each calendar month of casinghead gas purchased during 
the preceding calendar month, and at the time payment is made the buyer 
shall furnish the seller with a statement showing the full details connect- 
ed with said payment and the seller shall have access to the books of the 
buyer at reasonable hours showing all facts connected with the account- 
ing made by the buyer under this paragraph: Provided, that the seller 
cannot examine such books in so far as they cover transactions occurring 
more than ninety days from the date of such examination. Said state- 
ment shall be accompanied by the buyer’s check mailed to the seller at 
, for the amount shown by said statement to be due the seller. 

6. Vacuum.—Upon request of the seller the buyer shall maintain a 


steady vacuum on seller’s wells, and such vacuum shall be equivalent, if 
seller so desires, to vacuum on offset wells on lands adjoining lands 
herein described. Seller shall at all times have control over the degrees 
of vacuum and the manner of applying same. 

7. Metering Gas—To determine the quantity of casinghead gas ‘pur- 
chased hereunder, the buyer at its own expense shall install sufficient 
orifice meters equipped with recording gauges for volume and vacuum 
and of standard grade and manufacture to measure the casinghead gas 
production from the lands described in Schedule A, said meter or meters 
to be installed at the intake end of the main line of the buyer leading to 
its plant, or at such other point as may appear feasible. Said meter or 
meters shall be read daily under standard directions and instructions for 
the correct reading of meters. The seller shall have the privilege of 
having a representative present when such meters are tested: Provided, 
if the seller’s representative is not present when the representative of the 
buyer is on the premises to test said meter or meters, then the representa- 
tive of the buyer may test the same, and such testing shall be conclusive 
upon the parties, unless the meter is found defective under the condi- 
tions hereinafter decided. Should said gas be delivered to the buyer at 
a pressure greater or less than four ounces per square inch, the proper 


mex 
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multiplier shall be used in order to correct the volume on which pay- 
ment is made to a basis of four ounces. Should said meter or any of 
them for any reason fail to work or fail to register the amount of gas 
delivered to the buyer, then to cover the period of such failure, as the 
basis for making payment hereunder, the average per day for the last 
preceding thirty days for which an accurate meter reading was had, 
multiplied by the number of days during which the meter failed to work 
or register as aforesaid, shall constitute the basis for payment during 
said period that the meter failed to register as aforesaid. In case any 
question arises as to the accuracy of the meter measurements at any 
time, the meter or meters shall be tested upon demand of the seller, and 
should the meter or meters be found defective or registering more than 
3% incorrect then the expense of testing shall be paid by the buyer, and 
the defects corrected by it as soon,as possible; and should the meter or 
meters be found defective or registering more than 3% incorrect then 
the expense of testing shall be paid by the buyer, and the defects cor- 
rected by it as soon as possible; and should the meter or meters whereof 
a test is demanded be found in proper order and registering within 3% 
of correct, then the expense of such test shall be borne by the seller. 

8. Drip Gasoline —All drip gasoline accumulating in gathering lines 
or other equipment between the wells and the buyer’s gasoline plant shall 
be the property of the buyer and will be gathered and disposed of at 
the expense of the buyer. 

9. Royaltics—The seller agrees to pay all royalties on gas used from 
the lands herein described in Schedule A in the manufacture of gasoline 
at the buyer’s plant: Provided, the buyer agrees to pay royalty and de- 
duct from settlement with seller should the seller so authorize. 

10. Duration of Contract——The duration of this contract shall be for 
such period as the lands covered hereby produce casinghead gas of suf- 
ficient volume and richness to enable the buyer to manufacture the same 
into casinghead gasoline at its plant at a reasonable profit: Provided, 
either party may cancel this contract at any time after from the 
date thereof, upon giving the other party sixty (60) days’ written notice 
of its intention so to cancel, such cancellation to be effective at the end 


of sixty (60) days after such notice. 
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11. Violations —The buyer shall not make use of said premises or 
any of the privileges herein granted so as to create a nuisance thereon, 
and shall commit no act of trespass or otherwise, that would be in viola- 
tion of the terms of the leasehold between the original lessor and the 
grantee in said lease now held by the seller. 

12. Removal of Material—This contract shall extend to and bind 
the respective heirs, executors, administrators, successors and assigns 
of the respective parties hereto, and upon the termination hereof the 
buyer shall have the right to remove all material and property of whatso- 
ever description placed by it on any of the lands cevered hereby, in pur- 
suance of this contract. 

In witness whereof the parties hereto have hereunto subscribed their 
names the date first above written.¥® 


Attest: The Carter Oil Company, 
: By , Vice-President. 
Attest : , 
—_—_———___——,, By ——————_. 
Attest: SS 
By , 
(Acknowledgment.) 


15 This contract with schedule of 
prices for casinghead gas was pre- 
pared by the Legal Department of 
the Carter Oil Company, and pub- 
lished herein with permission. 

For cases construing casinghead 
gas contracts, see American Refin- 
ing Co. v. Tidal Western Oil Cor- 
poration (Tex. Civ. App. 1924) 264 
S. W. 335; Harrison vy. Cummings 


(1924) 107 Okl. 98, 230 P. 702; 
Tucker v. Fertig (1923) 275 Pa. 
351, 119 A. 412; Phillips v. Hen- 
derson Gasoline Co. (1924) 101 
Okl, 277, 225 P. 668; Hammett 
Oil Co. v. Gypsy Oil Co. (1923) 95 
Okl. 236, 218 P. 501, 84 Al i. ee 
275; Smith v. Pulaski Oil Co. 
(Calera) eis} OEM, 2475 Dalal 12 ahaa 
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Schedule A, 
(Description of lands.) 


Schedule B. 


The Carter Oil Company, Western Division, Gasoline Department. 


Simplified Departmental Schedule—Price Basis of Casinghead Gas. 


Gasoline Content in Gallons per 1,000 Cubic Feet of Gas. 


0.00 | 0.76 | 1.26 | 1.76 | 2.26 | 2.76 | 3.26 | 3.76 | 4.26 | 4.76 | 5.26 | 5.76 | 6.26 
to to to to to to to to to to to to | to 
0.7%. | 1.25. 11.75. | 2.25. | 2.75. | 3.25. | 8.75. | 4.25. | 4.75. | 5.25. | 6.75. | 6.25. | 6.75. 
Sal 

-Sallpag Fag Price in Cents per 1,000 Cubic Feet of Gas. 
Up to .0625 -0075 | .02 02 04 05 .06 07 O8 .09 10 pd 12 13 
.0626 to .0675 .0075 | .02 025 | .045 | .055 | .065 | .075 | .085 10 Pa a 12 eli 14 
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§ 280. Acknowledgment 


Kansas, 


State of Kansas, 
Ss. 
County of i 


Be it remembered, that on this day of , A. D. 19—, be- 
fore me, a notary public in and for said county and state, came 
and , who personally known to me to be the same person— 
who executed the within and foregoing instrument of writing and as 
such person— duly acknowledged the execution of the same. 

In testimony whereof, I have hereunto set my hand and affixed my 
notarial seal the day and year last above written. 


, Notary Public. 


My commission expires 


Oklahoma. 
(Applicable where lands are in Oklahoma, Kansas, Nebraska, South 
Dakota or New Mexico. Nebraska statute also requires one witness to 
signature of grantor.) 


State of : } . 
ss. 


County of 


Be it remembered, that on this day of , A. D. 19—, be- 
fore me, a notary public in and for said county and state, personally ap- 
, to me known to be the identical person— described in 


peared 
and who executed the within and foregoing. instrument and acknowledg- 
ed to me that free and voluntary act 
and deed for the uses and purposes therein set forth. 
In witness whereof, I have hereunto set my official signature and af- 
fixed my notarial seal, the day and year first above written. 
, Notary Public. 


executed the same as 


My commission expires . 


P. O. ——. 


I 


and state of Texas, on this day personally appeared 


the said 
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Where Lessor Signs by Mark—Oklahoma Form. 


State of , 
County of Shane 
On this day of , 19—, before me, the undersigned, a 


notary public in and for the county and state aforesaid, personally ap- 
peared to me known to be the identical person— who executed 
the within and foregoing instrument by 
and in the presence of and » as witnesses, and acknowl- 
edged to me that executed the same as free and voluntary 
act and deed for the uses and purposes therein set forth. 

Given under my hand and seal of office the day and year last above 
written. —————_,, Notary Public. 

My commission expires . 


mark, in my presence 


Texas Form. 
The State of Texas, \ 
ss. 
County of 


Before me, the undersigned authority in and for the county of 
and state of Texas, on this day personally appeared , known to me 
to be the person— whose name— subscribed to the foregoing in- 
strument, and acknowledged to me that —he executed the same for the 
purposes and consideration therein expressed. 

Given under my hand and seal of office on this the day of 
, A. D. 19—. ——___——, 
eS Notary Public in and for County, Texas. 


Texas—Married Woman. 


‘The State of Texas, i 
ss 
County of 


Before me, the undersigned authority in and for the county of 
, wife of 


, known to me to be the person whose name is subscribed to the 
foregoing instrument, and having been examined by me privily and 
apart from her husband and having the same fully explained to her, she, 
, acknowledged such instrument to be her act and deed, 
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and declared that she had willingly signed the same for the uses and con- 

sideration therein expressed, and that she did not wish to retract it. 
Given under my hand and seal of office on this the day of 

, A. D, 19—. 

[es S.i Notary Public in and for 


——— 
County, Texas. 


Wyoming:and Colorado. 


(Applicable when lands are in either state; Wyoming statutes also re- 
quire one witness to grantor’s signature.) 


State of : ee 
County of ; 


I, 
certify that 


, anotary public in and for said county and state, do hereby 


, personally known to me to be the person— whose 
name— 


subscribed to the within instrument, appeared before me 


this day in person and acknowledged that 
livered the said instrument of writing as 


signed, sealed and de- 


free and voluntary act 
and deed for the uses and purposes therein set forth. 


Witness my hand and official seal this day of j 
Axe 1D) , Notary Public. 
B.Q; . 
My commission expires . 


Arkansas. 
State of Arkansas, ie 
County of -j ag 


Be it remembered that on this day came before me the undersigned 


within and for the county and state aforesaid, duly commissioned 
and acting, 


, and 


, his wife, to me well known as the gran- 
tor— in the foregoing instruments, and stated that had 
executed the same for the consideration and purposes therein mentioned 
and set forth. 


And on the same day also appeared before me the said 
of said 


, wife 
, to me well known, and in the presence of her said husband 
declared that she had of her own free will signed the relinquishment 
of dower and homestead in the said instrument for the purposes therein 
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contained and set forth, without compulsion or undue influence of her 
husband. 


Witness my hand as 


this day of 


» A. D, 19—, 
, Notary Public. 


My commission expires 


, 19—, 


Acknowledgment for Corporation, 


State of 
County of Si boa 
On this day of , A. D. 192—, before me, the under- 


signed, a notary public, in and for the county and state aforesaid, per- 
sonally appeared and , to me known to be the identical 
person— who subscribed the name of the maker thereof to the fore- 
going instrument as its president and acknowledged to me that 
he executed the same as his free and voluntary act and deed, and as the 
free and voluntary act and deed of such corporation, for the uses and 
purposes therein set forth. 

Given under my hand and seal of office the day and year last above 
written. —_—_—_——__,, Notary Public. 

My commission expires 


Nebraska, Colorado, Texas and Arkansas, 
(Nebraska requires one witness.) 


County of , 
State of ing 


Before me, the undersigned, a notary public in and for said county and 
state, on this day of , 19—, personally appeared ; 
to me known to be the identical person described in and who subscribed 
the name of the maker thereof to the foregoing instrument as its vice- 
president, and acknowledged to me that he executed and delivered the 
same as his free and voluntary act and deed, and as the free and voluntary 
act and deed of such corporation, for the consideration, uses and pur- 
poses therein set forth. 


Given under my hand and seal of office the day and year last above 
, Notary Public. 


written. 
My commission expires . 
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Texas. 


State of ‘ 
County of aoe 


(name and title of officer), personally came 
(president, presiding member, or 
to be the per- 
and 


Before me 
(name of corporation) by its 
trustee), known to me (or proved to me on oath of 
son whose name is subscribed to the foregoing instrument as 
who acknowledged the same to be the act of said corporation, and that 
he executed the same for the purposes and consideration therein ex- 
pressed. 

Given under my hand and seal of office this day of : 
19—, Sn, 

Notary Public within and for County, x 

Commission expires 


New Mexico and Wyoming. 


(One witness in Wyoming.) 


State of : 7 
County of ’ on 
On this day of , 19—, before me appeared , to 


me personally known, who being by me duly sworn, did say that he is the 
vice-president of Company; that the seal affixed to said instru- 
ment is the corporate seal of said corporation; that said instrument was 
signed and sealed in behalf of said corporation by authority of its board 
of directors, and said acknowledged said instrument to be the 
free act and deed of said corporation. 

Given under my hand and seal of office the day and year last above 


written. ee Ores 
My commission expires . 
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A method of termination of oil and gas leases, 512-518, 639. 
A means of enforcing the policy of development, 514. 
Cannot be asserted by lessee as defense to an action on the lease, 534 
Cessation of operations as, 526. : 
Defined, 517. 
Distinguished from forfeiture, 514, 518. 
Effect of termination of lease by, 534. 
Estoppel of lessor to assert, 5381-533. 
Enforced release of record upon termination by, 535. 
Failure to drill as, 524. 
Failure to market oil and gas as, 530. 
Inchoate in incorporeal interests lost by, 518. 
Intention to abandon a question of fact, 522. 
Lessor may waive power to assert, 531. 
May be asserted by lessor and assigns, 534. 
Of placer claim, 726. 
Oil and gas lease terminated by, regardless of nature of legal interest, 
258, 518-520. 
Removal of machinery and fixtures as evidence of, 525, 526. 
Temporary cessation of operations not, 528. 
Vested interest of lessee may be lost by, 519. 
What constitutes, 524-530. 
Who may assert, 534. 
ACCEPTANCH, 
Of assignment of lease binds assignee to perform covenants, 580. 
Of rent as a waiver of forfeiture, 498-500. 


ACCESSION, 
Change of property in oil and gas by, 33, 38. 


ACCOUNTING, 


By cotenant for oil and gas taken, 63. 
By a tenant for life or for waste in taking oil and gas, 60. 


By a trespasser for taking oil and gas, 52. 


ACKNOWLEDGMENT, 
Forms of, 797. 
Of lease, 220. 
Of assignment of lease, 556. 
Prerequisite to record, 555. 
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ACQUIBSCENCBE, 
Waiver of power to enforce forfeiture by, 494. 


ADJOINING OWNERS, 
Duty not to waste gas or oil, 88-91, 104-108. 
Duty to plug abandoned wells, 85. 
Duty to case wells, 87. a 
Limitations upon the use of gas by, 91. 
Privilege to take oil or gas, 70-82. 
Pumping gas by, 92. 
Pumping oil by, 108. 
See “Landowner.” 


ADVERSE POSSESSION, 
Loss of legal interest in oil and gas by, 188-141. 
When possession of land not possession of oil or gas, 139. 
What constitutes adverse possession of oil or gas, 140. 


AGENT, 
Bank as agent of lessor to receive delay rentals, 358, 359. 
Mining partners not mutual agents, 703. 
Notice of forfeiture may be given by agent of lessor, 492. 
Notice of forfeiture may be given to agent of lessee, 492. 
Payment of delay rental to agent of lessor, 362. 


ALIENATION, 
Oil and gas lease as an alienation of interest in land, 206, 213, 742. 


APPORTIONMENT, 
Of rents and royalties between joint lessors, 612. 
Between life tenant and remainderman, 618. : 
On severance of the lessor’s interest, 536-545, 613-616. 
See “Rents and Royalties.” 


ASSIGNMENT, 
Contract to assign lease, 547-555. 

Breach, 550. 

Damages for breach, 553. 

Formation, 550. 

Fraud in making, 557-560. 

Interpretation, 550. 

Necessity of writing, 547, 

Performance, 550. 

Remedies for fraud in, 564. 

Remedies for breach, 553. 

Specific performance of, 555. 

Of lessee’s interest, 545-587. 

Assignee as bona fide purchaser for value, 568-573. 
Bound by covenants of lease, 576, 583. 
Bound by conditions of lease, 582. 
Not bound by covenants broken before assignment to him, 581, 
Not liable for breach of covenants by later assignees, 582. 

By decree of court, 547. 

Covenants for title in deed of, 573-576. 

Covenants and conditions for development in deed of, 583-585. 

Duties of assignee, 576, 583. 
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ASSIGNMENT—Continued, 
Equitable relief for mistake and inadequacy of consideration, 567 
Form of, 776. Soe 
Formal requisites of deed of, 555, 
Fraud in, 557. 
Inadequacy of consideration, 567. 
Mistake, 567. 
Partial assignee may prevent forfeiture by performance, 583. 
Power to assign or sublet, 545. 
Property transferred by, 586. 
Remedies for fraud, 564. 
Of lessor’s interest, 536-545. 
Without notice of the lease, 538. 
With notice of lease, 538-545. 
Apportionment of rents and royalties among purchasers of, 538- 
545. 
Purchasers, heirs and devisees may enforce covenants and condi- 
tions of lease, 484487, 537. 
Entitled to rents and royalties, 536. 
With reservation of rents and royalties, 537, 545. 
Of rents and royalties, 587-589. 
By deed conveying land subject to lease, 536, 587. 
Assigning rents and royalties accruing under lease, 588. 
Conveying oil and gas subject to lease, 587. 
Forms of, 776, 777. 
Partial assignments, 588. 
See “Rents and Royalties.” 


BONA FIDE PURCHASER, 
Actual notice, 570. 
Assignee of oil and gas lease as, 568-570. 
Burden of proof, 578. 
Must have paid value, 573. 
Notice by record, 568. 
Oil and gas lessee as bona fide purchaser for value, 568-570. 
Possession as notice, 571. 
When put on inquiry, 571. 
See “Assignment.” 


BOUNDARIES, 
Certainty of description, 230. 
Drilling of wells near, 73, 83. 
Express covenant to drill offset wells, 390. 
Implied covenant to drill offset wells, 416. 
BURDEN OF PROOF, ™ 
On lessee or assignee to show bona fide purchaser for value, 57s. 
On lessor to show damages for breach of express or implied covenants of 


lease, 484, 447. ; 
On lessor to show lack of diligence by failure to drill offset wells, 434. 


On lessor to show fraudulent drainage of Jand, 470. : 
On lessor to show reasonable notice of intent to forfeit, 413. 


See “Evidence.” 
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CANCELLATION, 
Attitude of equity towards enforcement of forfeiture of leases by, 453-460, 
473 A78. 
Enforcement of forfeiture of leases by, 452, 453-460, 473-478. 
For breach of implied conditions, 396-403, 452, 453-460. 
For breach of express conditions, 471, 473-483. 
For failure to drill test wells, 478. 
For failure to pay delay rental, 473. 
Inadequacy of legal remedy as a basis of equitable relief by, 461-467. 
For inadequacy of consideration, 262-269. 
For fraud in operation of lease, 467. 
For fraud in assignment of lease, 564. 
For unfairness, 269. 
For mutual mistake in assignment of lease, 567. 
Necessity of notice, 471. 
Of lease for abandonment, 512-518. 
Of lease as a tenancy at will, 242-251. 
Of unless lease, 505-512. 
Partial, 457, 470. 
Waiver of equitable relief by, 493. 
Acquiescence in delay, 494. 
Acceptance of delay rental, 498. 
Action for rent, 501. 
Contract, 501. 
Failure to develop due to fault of lessor, 5038. 
Where power to forfeit not expressly reserved, 502. 
See “Abandonment,” “Covenants,” “Condition,” “Forfeiture,” “Lease,” 
and “Remedies.” 


CHATTEL REAL, 
Interest created by oil and gas lease as, 202, 203, 207. 


CONDITION, 
Apportionment of, 486. 
Assignee of lease bound by, 487. 
Construction against, 453. 
Drill or forfeit lease creates interest on condition subsequent, 327. 
Drill or pay lease creates interest on condition subsequent, 255, 332-837. 
Forfeiture of lease for breach of implied conditions, 396-413, 453-460. 
Implied conditions, 238, 391, 396, 414, 420. 
Provision for forfeiture converts covenant into condition, 453, 457, 459. 
Who may enforce, 484. 
“See “Abandonment,” “Covenants,” “Cancellation,” “Drilling Clause,” 
“Worfeiture,” ‘Lease.” 


CONSIDERATION, 
For lease, 235-271. 
Adequacy of, 256-271. 
As affected by surrender clause, 258-262. 
AS an executory contract, 257-269. 
AS a conveyance of an interest in land, 270. 
Beneficial liability to lessor as, 259. 
Cash bonus as, 241, 268. 
Covenants of lease as, 237, 245, 258, 261. 


<< 
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CONSIDERATION—Continued, 
Drilling of wells as, 269. 
Inadequacy of for assignment of lease, 567. 
Initial cash payment as supporting lease, 260-269, 
Mutuality of, 235, 242, 243, 262. 
Distinguished from mutuality of obligation, 261, 

Nominal, 236, 260, 262, 269. 
Of drill or pay lease, 256, 261, 262. 
Of early form of lease, 236, 257-260. 
Of unless lease, 260, 261. 
Parol evidence as to payment of, 267. 
Payment of, estoppel to deny, 267. 
Prospective royalties as sole consideration, 237, 245, 262, 264. 
Receipt of delay rent as, 269. 
Serious, 266. - 
Sufficiency of, 268. 

For surrender clause, 258-263, 266. 

Validity of lease as affected by, 235-271. 
See “Lease,” “Tenancy at Will” and “Validity of Leases.” 


CONSTITUTIONAL LAW, 
Constitutionality of statutes regulating manner of taking and use of oil 
and gas, 93-108. 
Constitutionality of executive proclamation withdrawing oil and gas lease 
from entry, 235. 
Obligation of contract not impaired by judicial decision, 333. 


CONSTRUCTION, 

Adverse to condition, 453. 

Of leases, 162, 371-884. 
By the parties, 383. 
Expressed intent controlling, 382. 
Influence of the policy of development, 371. 
In favor of the lessor, 372-381. 
Optional leases construed against the party not bound, 384. 
Written parts controlling, 383. 


CONTRACT, 
Extension of definite term of lease by, 322. 


Forms of, 773, 774, 778, 784, 789. 
Casing head gas, 789. 
Drilling, 7S4. 
Escrow agreement, 773. 
Extension of definite term of lease, 774. 
Purchase of lease, 778. 
Necessity of for mechanic’s lien, 660. 
Obligation of not impaired by judicial decision, 333. 
Oil and gas lease as, 242, 251, 953, 257, 261, 264-266. 
Executory, 242, 251, 253, 257, 261, 264. 
Optional, 242, 251, 257, 265, 266. 
Unilateral, 261. 
Privity of, 582. 
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CONTRACT—Continued, 

To assign lease, 550. 
Breach, 550-553. . 
Formation, 550. 
Fraud in, 557. 
Interpretation of, 550. 
Remedies for breach of, 553. 
Remedies for fraud in, 564. 

To drill oil and gas wells, 676. 
Breach of, 680, 686. 
Construction of, 678. 
Driller’s right to compensation, 689. 
Driller’s rights on breach by owner or lessee, 691. 
Form of, 784. 
Performance of, 680, 684, 686. 
Performance by driller excused or waived, 684. 
Remedies of owner for breach by driller, 694. 

See, also, “Assignment,” “Drilling Contracts,” “Validity of Leases.” 


COTENANTS, 

Accounting by cotenant for taking oil and gas, 63. 
Estates or interests of which may be partitioned, 636. 
Estoppel to deny validity of lease by, 221. 
Partition of legal interests in oil and gas or oil and gas lands, 223, 635. 
Partition by sale, 636. 

In kind, 635. 

Voluntary, 636. 
Power of cotenant to lease for oil and gas, 62, 220. 
Waste by cotenant in taking oil and gas, 62. 
See “Partition” and “Remedies.” 


COVENANTS, | ; 
For title in assignment of lease, 573. 
For development in assignment of lease, 583. 
In leases, 385-535. 
As consideration for lease, 237, 245, 258, 261. 
Become conditions when accompanied by power to forfeit for breach, 
4538, 457, 459. 
Express covenants of lessee, 325, 330, 389, 390. 
To develop land for oil and gas, 388. 
Drill test wells, 386. 
Drill or pay delay rental, 330, 473. 
Protect land from drainage, 390. 
Favored as against conditions, 453. 
Implied covenants of lessee, 391-393, 396-413. 
To drill protection wells, 416. 
Drill test wells, 394, 396. 
Market oil and gas, 420. 
Reasonably develop land after discovery, 414. 
Performance and breach of express and implied covenants, 424-443, 
Reasonable diligence, 427, 432. 
Reasonable time, 425. 
Standard of performance, 424, 436. 
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COVENANTS—Continued, 
Remedies for breach of ex 
Tit cai £48, press and implied covenants, 444-535. 
Measure of, 449. 
Ejectment, 466. 
Equitable remedies, 452. 
Fraud as a basis of equitable relief, 467. 
Inadequacy of legal remedies, 461-467. 
Self help, 445. 
See “Conditions,” ‘Forfeiture.’ 
DAMAGBES, 7 
As remedy for breach of covenants for development, 445-449. 
Inadequacy of, 461-467. 
Measure of, 449. 
For breach of drilling contract, 691, 694. 
Measure of, 694. 
For breach of contract to assign lease, 453. 
Amount deposited as liquidated damages, 454. 
For injuries to persons by oil and gas operations, 669. 
For injuries to property by oil and gas operations, 671. 
For trespass in taking oil and gas, 24, 31-43. 
Measure of where trespass mistaken, 31, 41. 
Measure of where trespass willful, 31, 40. 
For waste in taking oil and gas, 62, 63. 


DEFEASIBLE FEE, 
Interest of oil and gas lessee as, 115, 196, 197, 255. 


DELIVERY OF INSTRUMENT, 
Of lease, 556. 
Of assignment of lease, 556. 
In escrow, 548, 549. 


DEMAND, 
For performance of condition, 471, 492. 


DESCRIPTION, 
Of land leased, 230. 
Of property transferred by assignment of lease, 586. 
Of placer mining claim, 724. 


DISCOVERY OF OIL AND GAS, 
As requirement of oil placer elaim, 715. P) 
Effect upon nature of lessee’s legal interest, 208-214, 251-255. 
Executory before, 208, 251. 
Vested after, 212, 252. 
Extension of lease beyond definite term by, 302, 311-314. 
When synonymous with “find,” “produce” and “optain,” 293. 


DOWER, 
Tenant in, may not take oil and gas, 56. A" 
Has no power to lease land for oil and gas, 225. 


DRAINAGE OF OIL AND GAS, aa Gane 
By wells on adjoining lands, 3-10, 7 2. : 
Duty of lessee to protect demised land against drainage, 390, 416. 


841 


842 INDEX 
{The figures refer to pages] 


DRILLING CLAUSE, 

Drill or forfeit clause of early lease, 325. 
Enforcement of, 327. 

Drill or pay lease with forfeiture clause, 330-337. 
As creating an estate on limitation, 331. 
As creating an estate on condition, 332-337. 
Duty of lessee to pay delay rentals, 341. 
Effect of drilling or completion of unproductive well, 365. 
Equitable remedies of lessor for breach, 479-484. 
Forfeiture clause for benefit of lessor, 332, 338, 484. 
Payment of delay rentals, 356. 
Remedies of lessor for breach, 473-483. 
What constitutes beginning or commencement of well, 362. 
What constitutes a completed well, 365. 

Drill or pay lease with forfeiture and surrender clauses, 337. 
Duty to pay accrued rentals as condition precedent to surrender, 338. 
Lessee’s power to surrender, 338. 
Manner of exercising power to surrender, 338, 639. 
Necessity of actual surrender, 338, 640. 
Purpose of surrender clause, 338. 
Surrender conditioned on payment of consideration, 258-263, 266, 337, 

639. 

Validity of, 256, 261, 262. 

Unless drilling clause, 339, 340. 
Compared with the drill or pay clause, 340, 505. 
Creates an estate on limitation, 507. 
No duty to drill or pay delay rental, 340, 346, 505. 
Power in lessee to terminate lease by failure to drill or pay, 340. 
Purpose of, 339. 
Remedies of lessor for breach, 505-512. 


DRILLING CONTRACTS, 
Breach of, 680, 686. 
Construction of, 678. 
Driller’s right to compensation, 689. 
Driller’s rights on breach by owner or lessee, 691. 
Form of, 784. 
Performance of, 680, 684. 686. 
Performance by driller excused or waived, 684. 
Remedies of owner for breach by driller, 694. 
See “Contracts,” “Conditions,” “Covenants,” “Forfeiture,” “Forms,” 


ENFORCEMENT, 
Of forfeiture of lease by entry, 482, 483. 
Hjectment, 466, 482, 488. 
In equity for breach of implied conditions, 453-460. 
For breach of express conditions, 471. 
For failure to drill or pay, 327, 473478. 
ENTRY, 
As a mode of perfecting forfeiture, 482, 485. 
EQUITY, 
Hnforcement of forfeiture of lease, 453-460, 471, 473-478. 
Waiver of, 473. 
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EQUITY—Continued, 


Acceptance of rent, 498. 
Acquiescence in delay, 494. 
Action for rent, 501. 
Contract, 501. 
Where breach due to fault of lessor, 503. 
Where power to forfeit not expressly reserved, 502 
agar 48, 48, 52, 59, 269, 270, 452, 453, 471, 473, BBB, 564, 567, 627, 628 
a. . eet» 
For asa oa covenants to test and develop land, 452, 453-460, 471, 
Variable nature of, 470. 
For breach of contract to assign lease, 555. 
For fraud in assignment or contract to assign lease, 564, 
For mistake and inadequacy of consideration, 567. 
: For trespass in taking oil and gas, 43-52. 
Accounting, 52. 
Injunction, 43. 
Necessity of title, 48. 
For waste in taking oil and gas, 59-61. 
Injunction, 48, 269, 270, 633. 
Mutuality of equitable remedy, 631. 
Specific performance by lessor, 470, 627. 
Specific performance by lessee, 269, 270, 628. 
See “Cancellation,” “Conditions,” “Forfeiture,” “Remedies.” 


ESCROW, DELIVERY IN, 
Assignment of lease, 548. 
Necessity of separate writing, 549. 


ESTREPEMENT, WRIT OF, 
As remedy for waste, 58. 


EVIDENCE, 
Admissibility of opinion evidence to show breach of covenants for develop- 


ment and protection of lands, 436, 437. 
Damages, 448. 
Burden of proof on lessee or assignee 
On lessor to show damages by breach 0 
447, 448. 
On lessor to show lack of diligence in drilling offset wells, 434. 
On lessor to show fraudulent drainage, 470. 
Proof of damage to lessor by failure to develop, 
Of reasonable time for development, 425. 
Of reasonable diligence, in development, 427. 
Weight of lessee’s opinion as to diligence in development, 437. 


See “Burden of Proof.” 


to show purchase for value, 573. 
f covenants for development, 


447, 448. 


EXCEPTION IN CONVEYANCE, ? 
Creation of separate interest in oil and gas by, 118-120. 


Distinguished from reservation, 136-138. 
Nature of legal interest created in oil and gas 
When oil and gas included in an exception of minerals, 


Validity of, 120. 


by, 127-136. 
121. 
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EXECUTORS AND ADMINISTRATORS, 
Power to lease lands for oil and gas purposes, 206, 218. 


FIXTURES, 
Derrick and other machinery as trade fixtures, 276, 644. 
Removable by lessee upon termination of lease, 276, 644. 
Removal of casing may be restrained, 645. 
Transfer of an assignment of lease, 586. 


FORFEITURE, 
Of placer claim, 726. 
Of oil and gas lease, 325, 327, 330, 339-418, 471, 472, 473, 479-503. 
Against whom asserted, 487. 
Attitude of equity towards, 327, 396-413, 453-461, 471, 473-478, 502, 
508, 507. . 
By whom asserted, 484. 
Distinguished from abandonment, 512. 
Effect of, 5384. 
Enforcement of, 327, 8396-4138, 452-461, 471, 473-483. 
At law, 466, 473, 488. 
By ejectment, 466, 473, 488. 
Forcible entry and detainer, 491. 
Re-entry, 488. 
For breach of express condition to drill test wells, 327. 
For breach of express condition to drill or pay, 473-483. 
For breach of express condition to develop and protect, 471. 
For breach of implied condition to test and develop, 452-460. 
Necessity of notice, 471. 
For failure to pay royalties, 618. 
For fraud in operation of lease, 467-469. 
In equity, 327, 396, 458, 471, 473, 502, 508. 
By cancellation or quiet-title suit, 452, 470. 
Hstoppel to assert, 508. 
Forfeiture clause, 326, 330, 502, 762, 763. 
For benefit of lessor, 332, 338, 484. 
Forms of, 326, 330, 762, 763. 
Drill or forfeit lease, 326. 
Drill or pay lease, 330, 762. 
General forfeiture clause, 763. 
Mode of perfecting, 488. 
Ejectment, 491. 
Hxecution of second lease, 489. 
Forcible entry and detainer, 491. 
Notice, 489. 
Re-entry, 488. 
Refusal to receive rent after breach, 490. 
Notice, necessity of, 471, 492. 
By whom given, 492. 
To whom given, 492. 
Waiver of, 493. 
Acceptance of delay rental, 408, 498. 
Acquiescence in delay, 494. 
Act of lessor preventing performance, 503. 
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FORFEITURE—Continued, 
Contract extending time, 501. 
Election to sue for rent, 501. 


eee oe “Condition,” “Covenant,” “Drilling Clause,” and “Eq- 
FORMS, 
Acknowledgment, 790-800. 
Assignment of lease, 776. 
Assignment of part acreage of lease, 777. 
Bond for government lease, 772. 
Casing head gas contract, 789. 
Contract to purchase lease, 778. 
Contract for extension of lease, 774. 
Drilling contract, 784. 
Drill or pay clause with provision for forfeiture, 762. 
Escrow agreement, 773. 
Forfeiture clause, general, 763. . 
Forfeiture clause for failure to drill or pay, 762. 
Leases, 746, 751, 755, 759, 765. 
Carter Oil Company form, 755. 
Government lease, 765. 
Mid-Continent form, 746. 
Prairie Oil and Gas Company form, 759. 
Producer’s form, 751. 
Permit to prospect for oil and gas on federal lands, 763. 
Release of oil and gas lease, 781. 
Royalty deed, two forms, 781. 


FRAUD, 
In assignment or contract to assign lease, 557-563. 
Remedies for, 564-566. 
In making oil and gas lease, 2338. 
In operation of lease, 467. 


FRAUDS, STATUTE OF, 
Application to lease for oil and gas, 205, 226. 
Assignment and contract to assign lease, 547, 555. 
Escrow agreements, 549. ; 


FREEHOLD, 
Interest created by oil and gas lease as, 186. 


GAS, NATURAL, \ 
As a mineral, 2, 14, 121-126, 129, 150, 151. 
Chemical composition of, 2. 
Migration of, 3-10. 
Origin of, 2. 
Eeonomic facts of, 11. 
See “Landowner.” — 
HEREDITAMENTS, 
Corporeal, meaning explained, 165. 
Legal interest of oil and gas lessee 4s, 173-201. 
Incorporeal, meaning explained, 165. 
Legal interest of oil and gas lessee as, 173-201. 
See “Lease.” 
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HOMESTHAD, 
Power to lease homestead lands for oil and gas, 219. 
Separate acknowledgment of lease, 220. 


INCUMBRANCES, COVENANT AGAINST, 
As running with assignment of lease, 574. 
In assignment of lease, 573. 
See “Covenants.” 


INFANTS, 
Power to lease lands for oil and gas, 215. 


INJUNCTION, 
Against trespass in taking oil and gas, 43, 634. 
Adjoining owner to prevent waste, or injury to oil and gas reservoir, 
106, 108. 
Waste in taking oil or gas by tenant, 59-61, 634. 
By lessee to enforce lease, 269, 270, 628. 
See “Equity,” “Remedies.” 


INJURIDS, 
To persons by operation of oil and gas wells, 669. 
To property by operation of oil and gas wells, 669, 671. 


LAND, 
Meaning of the term, 19. 
Oil and gas as a part of, 20, 150. 
What constitutes, 20. 
See “Landowner.” 


LANDLORD AND TENANT, 
Relation created by oil and gas lease, 192, 193, 200, 201, 206, 483. 


LANDOWNER, 
Analysis of legal interest in land, 13-23, 
Analysis of legal interest in oil and gas in situ, 142-145. 
Legal interest of landowner in oil and gas as ownership, 20, 146, 147, 149— 
151. 
As nonownership, 134, 1538. 
As property, 144, 148, 153. 
AS qualified ownership, 152. 
Compared with legal interest in other SuySenees 13-15, 145-153. 
Legal duties respecting oil and gas, 83-108. 
Common-law duties not to waste oil or gas, 104-108. 
Statutory duties, 83-93. 
As to use of gas, 91, 100, 102. 
Constitutionality of statutes, 93-103. 
Disposition of waste from wells, 938. 
Limitations upon the use of gas, 91, 92. 
Location of wells, 93. 
Plugging abandoned wells, 85-87. 
Pumping gas, 92. 
Setting fire to escaping gas or oil, 93. 
Shooting wells, 938. 
To case wells, 87, 88. 
To confine oil and gas until utilized, 88-91. 
Legal liabilities respecting oil and gas, 188-141, 
Loss of interest by adverse possession, 1388-140, 
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LANDOWNER—Continued, 
Loss of interest by nonuser, 141, 
eres respecting oil and gas, 109-138. 
° ppc: mite mits interests in oil and gas by grant or excep- 
Distinction between grant or exception of separate interest and 
lease for production, 111-118. 
Exercise of power to create separate interest by exception or res- 
ervation, 118-120. 
Expressed intention to retain legal interest in oil and gas as ex- 
ception or reservation, 136-138. 
Nature of legal interest created by grant or exception of oil and 
gas, 127-136. 
be os of grant or exception of separate interests in oil and gas, 
20. 
When grant or exception of minerals includes oil and gas, 121-— 
126. 
To lease land for the production of oil and gas, 111, 215. 
Legal privileges to use land generally, 65-70. 
To take oil and gas, 70-82. 
Distinguished from privileges respecting other substances, 76-82. 
Doctrine of reasonable use inapplicable to oil and gas, 81. 
Legal rights respecting oil and gas in situ, 21-64. 
Taking oil and gas by stranger as trespass, 22, 23. 
Legal remedies for trespass, 23, 24. 
Damages, measure of, 31—41. 
Confusion of goods, 41-48. 
Mistaken trespass, 31-41. 
Willful trespass, 31-41. 
Willful and mistaken trespass defined and distinguished, 24-31. 
Remedies in equity for trespass, 43-52. 
Accounting, 52. 
Measure of damages, 52. 
Injunction, 43-58. 
Necessity of title, 48, 52. 
Taking oil and gas by tenant as waste, 52-55. 
Remedies at law for waste, 58, 59. 
Damages and forfeiture, 62. 
Remedies in equity for waste, 59-61. 
Accounting, 60. 
Injunction, 60. 
What tenants guilty of waste, 5d-5T. 
Taking oil and gas by cotenant as waste, 62, 63. ; 
Rights of reversioners and remaindermen against strangers taking 


oil and gas, 64. 
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LEASE, ; 
As a term designating the basic contract of oil and gas industry, 154. 


As operative act, difficulty of classification, 155-165. 
As an alienation of land, 193, 742. 
Conveyance, 186, 188, 1938, 226-229, 271. 


Deed, 160. , = ; 
Executory contract, 190, 208-214, 242, 251, 253, 257, 261, 264. 


Lease, 160, 183, 192, 193, 200. 
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LEASHE—Continued, : 
License, 160, 175, 178, 183, 187, 191. 
Optional contract, 161, 195, 197, 242, 251, 257, 265, 266. 
Sale, 160, 189, 200. 
Unilateral contract, 261. 
Assignment of, 5386-589. 
Lessee’s interest, 545-587. 
Assignee as a bona fide purchaser for value, 568-573. 
Bound by covenants of lease, 576, 583. 
Bound by conditions of lease, 582. 
Not bound by covenants broken before assignment to him, 581. 
Not liable for breach of covenants by later assignees, 582. 
By decree of court, 547. 
Covenants for title in deed of, 573-576. 
Covenants for development in deed of, 583-585. 
Duties of assignee, 576, 583. 
Equitable relief for mistake and inadequacy of consideration, 568. 
Form of, 776. 
Formal requisites of deed of, 555. 
Fraud in, 557. 
Inadequacy of consideration, 567. 
Mistake, 567. 
Partial assignee may prevent forfeiture by performance, 583. 
Power to assign or sublet, 545. 
Property transferred by, 586. 
Remedies for fraud, 564. 
Lessor’s interest, 586-545. 
Without notice of lease, 538. 
With notice of lease, 538-545. 
Apportionment of rents and royalties among purchasers, 538— 
545. 
Purchasers, heirs and devisees may enforce covenants and 
conditions of lease, 484487, 537. 
Entitled to rents and royalties, 536. 
With reservation of rents and royalties, 537, 545. 
Of rents and royalties, 587-589. 
By deed conveying land subject to lease, 536, 587. 
Assigning rents and royalties accruing under lease, 588. 
Conveying oil and gas subject to lease, 587. 
Forms of, 776, 777. 
Partial assignments, 588. 
Construction of, 162, 371, 384. 
By the parties, 383. 
Expressed intent controlling, 382. 
Influence of the policy of development, 371. 
In favor of the lessor, 372, 681. 
Optional leases construed against party not bound, 384. 
Written parts controlling, 583. 
Covenants of, 385-535. 
As consideration for lease, 287, 245, 258, 261. 
ae conditions when power to forfeit for breach reserved, 453, 457, 
Express covenants of lessee, 325, 330, 385-390. 
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LEASE—Continued, 


To develop land for oil and gas, 388. 
Drill test wells, 386. 
Drill or pay delay rental, 330, 473. 
Protect land from drainage, 390. 
Favored as against conditions, 453. 
Implied covenants of lease, 391-393, 396-418. 
To drill protection wells, 416. 
Drill test wells, 894, 396. 
Market oil and gas, 420. 
Reasonably develop land after discovery, 414. 
Performance and breach of express and implied covenants, 424443. 
Reasonable diligence, 427, 432. 
- Reasonable time, 425. 
Standard of performance, 424, 436. 
Remedies for breach of express and implied covenants, 444-535, ' 
Damages, 445. 
Measure of, 449. 
BHjectment, 466. 
Equitable remedies, 452. Mee 
Fraud as a basis of equitable relief, 467. 
Inadequacy of legal remedies, 461-467. 
Self help, 445. Ad 
Distinction between mining lease and mining license, 166-173. 
Distinction between oil and gaS lease and grant of separate interest in oil 
and gas, 111-118. 
Drilling clause, 324-370. 
Drill or forfeit clause of early lease, 325. 
Enforcement of, 327. 
Drill or pay lease with forfeiture clause, 330-3837. 
As creating an estate on limitation, 581. 
As creating an estate on condition, 332-337. , 
Duty of lessee to pay delay rental, 341. 
Effect of drilling or completion of unproductive well, 365. 
Equitable remedies of lessor for breach, 479-484. 
Forfeiture clause for benefit of lessor, 332, 338, 484. 
Payment of delay rentals, 356. 
Remedies of lessor for breach, 473-483. 
What constitutes beginning or commencement of well, 362. 
What constitutes a completed well, 365. 
Drill or pay lease with forfeiture and surrender clauses, BST. 
Duty to pay accrued rental as condition precedent to surrender, 
338. 
Lessee’s power to surrender, 338. 
Manner of exercising power to surrender, 338, 639. 
Necessity of actual surrender, 338, 640. 
Purpose of surrender elause, 338. ’ 
Surrender conditioned on payment of consideration, 258-263, 266, 
337, 639. 
Validity of, 256, 261, 262. 
Unless drilling clause, 339, 340. 
Compared with drill or pay clause, 340, 505. 
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LEASH—Continued, 
Creates an interest on limitation, 507. 
No duty to pay delay rental under, 340, 346, 505. 
Power in lessee to terminate lease by failure to drill or pay, 340. 
Purpose of, 339. 
Remedies of lessor for breach, 505-512. 
Duration of, as fixed by the habendum clause, 273. 
Early types of, 274. 
Evolution of, 273. 
Types of, in leases, 274. 
Definite term, 274. : 
Inapplicability of, 275. 
Definite term with option for renewal, 277. 
Fixed term to continue as long thereafter as production continues 
in paying quantities, or rental paid, 287. 
Long definite term to continue as long thereafter as production 
continues in paying quantities, 278. 
Lease to continue as long as oil and gas used for manufacturing 
purposes, or rental paid, 290. 
No term lease, 284. 
Short definite term and as long thereafter as oil or gas produced 
in paying quantities, 281. 
The modern habendum clause, 281—283, 291, 292. 
Continuance after definite term, 295. 
Extension of lease beyond definite term, 295. 
By agreement, 322. 
Discovery, 302-306. 
Discovery and diligent operation, 311-314. 
Production, 292-294, 315. 
Failure of due to lessor’s fault, 309. 
Hquitable relief for, 309. 
Failure of due to lessee, 306-308. 
Equitable relief, 307, 308. 
Failure of for lack of market, 300-802. 
Exception as to gas, 300. 
In paying quantities, 315-317. 
Must be from demised land, 296. 
Must be by lessee or assigns, 296. 
Number of wells, 295. 
Oil and gas not synonymous terms in paying 
quantities clause, 297. 
Paying quantities defined, 317. 
How determined, 320. 
What constitutes production, 298. 
Forfeiture of, $25, 327, 330, 339-418, 471-473, 479-503. 
Against whom asserted, 487. 
Attitude of equity towards, 327, 396-418, 453-461, 471, 473-478, 502, 
503, 507. 
By whom asserted, 484. 
Distinguished from abandonment, 512. 
Effect of, 534. 
Enforcement of, 327, 396-413, 452, 453-461, 471, 473-483. 
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LEASE—Continued, 
At law, 466, 473, 488. 
By ejectment, 466, 473, 488. 
Forcible entry and detainer, 491, 
Re-entry, 488. 

. For breach of express condition to drill test wells, 327. 
For breach of express condition to drill or pay, 473-483. 
For breach of express condition to develop and protect, 471. 
For breach of implied condition to test and develop, 452-460. 

Necessity of notice, 471. 
For failure to pay royalties, 618. 
For fraud in operation of lease, 467-469. 
In equity, 327, 396, 453, 471, 473, 502, 503. 
By cancellation or quiet title suit, 452-470. 
Estoppel to assert, 503. 
Forfeiture clause, 326, 330, 502, 762, 763. 
For benefit of lessor, 332, 338, 484. 
Forms of, 326, 330, 762, 763. 
Drill or forfeit lease, 326. 
Drill or pay lease, 330, 762. 
General forfeiture clause, 763. 
Mode of perfecting, 488. 
Ejectment, 491. 
Execution of second lease, 589. 
Forcible entry and detainer, 491. 
Notice, 489. 
Re-entry, 488. 
Refusal to receive rent after breach, 490. 
Notice, necessity of, 471, 492. 
By whom given, 492. 
To whom given, 492. 
Waiver of, 493. 
Acceptance of delay rental, 498. 
Acquiescence in delay, 494. 
Act of lessor preventing performance, 503. 
Contract extending time, 501. 
Election to sue for rent, 501. 
Formal requisites of, 226, 271. 
Acknowledgment, 220. 
Forms of, 790. 
Prerequisite for record, 555. 
Certainty of parties, 232. 
Consideration, 235-271. 
Adequacy of, 256-271. 
As affected by surrender clause, 258-262. 
As an executory contract, 257-269. 
As a conveyance of an interest in land, 270. 
Beneficial liability to lessor as, 259. 
Cash bonus as, 241, 268. 
Covenants of lease as, 237, 245, 258, 261. 
Drilling of wells as, 269. 
aAiL bean payment as supporting lease, 260-269. 
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LEASH—Continued, 
Mutuality of, 235, 242, 243, 262. 
Distinguished from mutuality of obligation, 261. 
Nominal, 236, 260, 262-269. 
Of drill or pay lease, 256, 261, 262. 
Of early form of lease, 236, 257-260. 
Of unless lease, 260, 261. 
Of surrender clause, 258-263, 266. 
Parol evidence as to payment of, 267. 
Payment of, estoppel to deny, 267. 
Prospective royalties as sole consideration, 237, 245, 262, 264. 
Receipt of delay rent as, 269. 
Serious, 266. 
Sufficiency of, 268. 
Description of land, 230. 
Reality of consent, 233. 
Writing, 226. 
Forms of, 746, 751, 755, 759, 765. 
Granting clause of, 173-201. 
Lessee’s legal interest determined by, 173-201. 
Types of, 175. 
Legal interest of oil and gas lessee, nature of, 154-214. 
As corporeal, possessory interest in land, 161, 173, 174, 181, 182, 184, 
187, 198. 
Chattel real, 161, 193, 200. 
Defeasible fee, 115, 196, 197, 255. 
Estate in land, 161, 174, 196. 
Estate in oil and gas, 161, 182, 198. 
Executory interest, 190, 208-214, 242, 251, 258, 257, 261, 264. 
Freehold interest, 162, 186. ; 
Interest in land, 161, 184, 186-188, 193, 226-229. 
Incorporeal nonpossessory interest in land, 161, 174-180, 185, 187, 
191-193, 197, 198, 201. 
Landlord and tenant relation, 160, 183, 192, 1938, 200. 
License, 160, 175, 178, 188, 187, 191. 
Not an estate in oi] and gas, 161, 179, 183, 190, 193. 
Not an interest in land, 161, 174, 179, 188, 190, 195. 
Optional contract, 161, 195, 197, 242, 251, 257, 265, 266. 
Personal property, 161, 193, 201-207. 
Profit 4 prendre, 161, 184, 187, 628. 
Real property, 161, 193, 201-207. 
Servitude, 161. 
Tenancy at will, 245-251. 
Vested interest in land, 208-214, 270. 
Difficulty of classifying, 155-165. 
Power to make, 109, 215. 
Cotenant, 220. 
Executor, 218. 
Guardian, 216. 
-Infant, 215. 
Insane person, 216. 
Life tenant, 225. 
Married woman, 219. | 
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- LEASE—Continued, 
. Of homestead, 219, 
Railroad, 224. 
Remainderman, 226. 
Remainderman and life tenant jointly, 226, 
Trustee, 218. 
Rental clause, 324-370. 
In the drill or pay lease, 330-339. 
Alternative duty of lessee to drill or pay, 337, 340, 342. 
Commencement or completion of well as affecting payment, 362. 
Drilling of unproductive well as affecting duty to pay, 367. 
Forfeiture and enforcement of forfeiture in equity for failure to 
drill or pay, 473-484. 
Legal remedies for nonpayment of rent, 472. 
What constitutes payment, 356. 
When rental due, 348-351. 
In unless drilling clause, 339. 
Distinguished from drill or pay lease, 340. 
Commencement or completion of well, effect on payment, 362. 
Effect of drilling unproductive well upon payment, 367. 
Lessee under no duty to pay rental, 346. 
Payment of rent, 356. 
Remedies of lessor for failure to drill or pay, 505-512. 
When payment must be made to extend lease, 351. 
Surrender clause of, 242, 245, 324, 337, 639. 
. Creates power in lessee to terminate lease, 338, 639. 
For benefit of lessee, 337, 640. 
Manner of exercising power to surrender, 338, 640, 641. 
Necessity of actual surrender to terminate lease, 338, 640. 
Payment of accrued rentals as condition precedent to, 337, 640. 
Payment of consideration as condition precedent to, 337, 640. 
Purpose of, 337, 338, 640. 
Validity of lease affected by, 242-271. 
By making lease tenancy at will, 245-251. 
Optional, unperformed contract, 161, 195, 197, 242, '251,,. 257, 
261, 265, 266. 
Termination of, 639. 
By abandonment, 512, 639. 
Expiration of definite term, 292, 295, 639. 
Failure of production after definite term, 295, 306, 639. 
Forfeiture for breach of condition, 396, 452, 453, 471, 479, 639. 
Under unless drilling clause, 505, 639. 
Surrender, 357, 639. 
By express agreement, 642. 
Operation of law, 642. 
Under surrender clause, 338, 639. 


LESSEB, 2 
See “Conditions,” “Covenants,” “Lease. 
LESSOR, : 
See “Conditions,” “Covenants,” “Lease. 
LICENSE, 


Classification of, as legal interest, 167-169. 
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LICENSE—Continued, 
Meaning of the term, 166. 
Mining license, nature of, 169, 170. 
Distinguished from mining lease, 171. 
Oil and gas lease as, 160, 175, 178, 183, 187, 191. 


LIEN, 
Recovery of royalties by enforcement of yendor’s lien, 185. 
See ‘Mechanics’ Liens.” 


LIFE TENANT, 
Division of rents and royalties between life tenant and remainderman, 618. 
Joint lease by life tenant and remainderman, 226. 
Power to lease, 225. 
Waste by, in taking oil and gas, 56. 


LIMITATIONS, STATUTE OF, 
Legal interest in oil and gas lost by adverse possession for statutory pe- 
riod, 188-141. 
When possession of land not possession of oil or gas, 139. 
See “Landowner,” “Adverse Possession.” 


LIVE STOCK, 
Injuries to, by escaping oil, 672. 


LOCATION, 
Oil placer claim, 715. 
Notice of, 721. 
Wells near boundary line, by lessee, or landowner, 73, 74. 
Offset wells, 390. 


LUNATICS, 
Oil and gas lease by, 216. 


MACHINERY, 
As trade fixtures, 276, 644. 
Removal on termination of lease, 644, 645. 


MALICE, 
Malicious waste of gas, 107. 


MARRIED WOMAN, 
Lease for oil and gas by, 219. 


MATERIALMAN, 
Lien of, for materials furnished in drilling and operating wells, 660. 
See ‘Mechanics’ Liens.” 


MECHANICS’ LIENS, 
Amount of lien, 665. 
Based on statute, 656. 
Contract, necessity of, 660. 
For labor, 659. 
Materials, 659. 
Priority of, 668. 
Property or interests subject to, 661. 


MINERAL LANDS, 
See “Public Lands.” 


{The 
MINERAL WATERS, 
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Constitutionality of statute regulating use of, 100 


MINERALS, 


Loss of interest in by adverse possession, 138. 


Oil and gas as, 2, 121-126, 


129, 150. 
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When grant or exception of includes oil and gas, 121-126. 


See “Landowner.” 
MISTAKE, 


In lease for oil and gas, 233. 


In assignment of lease, 567 
Equitable relief, 567. 


NATURAL RIGHTS, 


Determined by physical and economic facts of subject-matter, 67. 


Respecting air, 77. 
Percolating waters, 76. 
Support of land, 76. 
Water in streams, 77. 
Oil and gas, 75, 76. 


Compared with other substances, 78-82. 


See “Landowner.” 
NEGLIGENCE, 


As affecting liability in operation of wells and pipelines, 669-675. 


NONUSER, 
Loss of legal interest in oil 


NOTICE, 


As affecting priorities between lessees an 


and gas by, 141. 


d assignees of lease, 568-573. 


Constructive notice by record of prior conveyances, 568. 
Of oil and gas leases and assignments, 568. 

Knowledge of prior lease as notice, 570. 

Possession as notice, 571. 

Proof of the lack of notice, 573. 


As prerequisite to cancellation of lease for 


drill, 407, 410, 471. 


Burden of proving reasonableness of, 413. 


As prerequisite to forfeiture of leas 


By whom and to whom given, 492. 


NUISANCE, 
Oil and gas well as, 671. 


OIL, 


As a mineral, 2, 121-126, 129, 150. 


Chemical composition of, 2. 
Migration of, 3-10. 
Origin of, 2. 


Physical and economic facts of, 3, 5 Is 7 
When a grant or exception of minerals includes, 121-126. 


See “Landowner.” 
OPTION, 


Of lessor to forfeit oil and gas lease or sue for rent, 


Oil and gas lease as optiona 


1 contract, 161, 195, 197, 


breach of implied condition to 


e for failure to drill or pay, 483, 492. 


332, 338, 484. 
242, 251, 257, 265, 266. 
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UWNERSHIP, 

Different uses of the term, 136. 

Nature of, 15-20. 

Of oil and gas in situ, 20, 128, 131, 182-134, 144-147, 150, 151, 153. 

Qualified, 146, 152. , 

See “Landowner.” 


PARTITION, 
Legal interests in oil and gas and oil and gas lands subject to, 635-638. 
Known oil and gas lands, 635. 
Compulsory, 635. 
By sale, 636. 
In kind, 635. 
Reasons against, 635. 
Voluntary, 636. 
Lessee’s legal interest in oil and gas, 635. 
Compulsory, 635. 
By sale, 636. 
In kind, 635. 
Reasons against, 635. 
Voluntary, 636. 5 
Separate interests in fee in oil and gas, 635. 
Compulsory, 635. 
By sale, 636. 
In kind, 635. ; 
Reasons against, 635. 
Voluntary, 636. 


PARTNERSHIP, MINING, 
Creation of, 696, 697. 
Dissolution of, 711. 
Distinguished from ordinary partnership, 697, 702, 
Limited powers of partners, 703. 
Majority control, 705. 
Partner’s duty to exercise good faith, 707. 
Partner’s lien, 708. 
Partnership property, 710. 
Requisites of, 699. 
Sharing profits and losses, 708. 
Statute, 696, 697. 
’ Withdrawal of partners, 705. 


PATENT, 
For placer mining claim, 727. 


PAYING QUANTITIES, 
Meanings of the term, 317, 318, 432-634, 
As stating or implying a contingency for further drilling, 317, 482- 
634. 

Burden of proving production in on lessor, 435. 
Fraud of lessee in expressing opinion as to, 441-448. 
Opinion evidence as to, 436, 437. 
Weight given lessee’s judgment in determining, 436, 437. 

As used-in the habendum clause, 318, 432. 
How determined, 320-322. 


* 
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AYING QUANTITIES—Continued, 
Judgment of lessee respecting, 320, 321, 
Synonymous with production, 316. 
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PAYMENT, 
Of rent for delay in drilling, 356. 
By whom and to whom payable, 362, 579-583, 611-619. 
By assignee of lease, 579-583, 611-612, 
By partial assignee to prevent forfeiture, 862, 583. 
To lessor after sale of land, 361. 
To agent of lessor, 362. 
When bank agent of lessor to receive, 357-360. 
Manner of payment, 356, 360. 
f Check or draft, 360. 
Deposit in bank, 357-360. 
Mailing, 860, 361. 
Tender, 360. 
Time of payment, 348-356. 
Drill or pay lease, 848-350. 
Unless lease, 351-356, 509. 
Waiver of forfeiture or termination of lease by acceptance of, 408, 
498, 511. 
Of gas well rentals and oil and gas royalties, 611-619. 
By whom and to whom payable, 611-619, 
Remedies for nonpayment, 616. 
Of initial consideration for lease, 267, 268. 
See “Assignment,” “Rents and Royalties.” 


PERSONAL INJURIES, 
As result of operation of oil and gas wells, 669. 


PERSONAL PROPERTY, 
Legal interest of oil and gas lessee as, 161, 193, 201-207. 
Origin of the term, 163. 


PIPE LINE, 
' Injuries to property by escape of oil from, 672, 673. 


POLLUTION, 
Of water by oil and salt water, 672, 673. 


POSSESSION, 
Adverse, 138. 
* Ag notice to subsequent oil and gas lessees or assignees, 571. 
Recovery of by lessee in ejectment, 621-626. 
Right of oil and gas lessee to, 621-626. 
See “Adverse Possession,” “Landowner,” “Lease,” “Remedies.” 


‘POWERS, oe 
: Of landowner to create separate legal interests in oil and gas, 109. 
By deed, 118. 
Exception, 118. 
Lease, 111, 215. 
Cotenant, 219. 
Executor, 218. 
Guardian, 216. 
Infant, 215, 216. 
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POWHRS—Continued, 
Insane person, 216. 
Life tenant, 225. 
Married woman, 219. 
Of homestead, 219. 
Railroad, 224. 
Remainderman, 226. 
Remainderman and life tenant jointly, 226. 
Of lessor to terminate lease, 639. 
Of lessee to terminate lease, 639. 
See “Abandonment,” “Cancellation,” “Forfeiture,” ‘Lease,’ “Reme- 
dies,” “Surrender.” 3 


PRIVILEGHS, 
Of landowner generally, 65-70. 
Balance of convenience between adjoining owners, 66. 
AST IG aide 
Land, lateral and subjacent support of, 67, 76. 
Water in streams, 67, 77. 
Subterranean, 67, 76. 
Determined on basis of physical and economic facts, 67. 
Of landowner in respect to oil and gas in situ, 65, 69, 70-82. 
Compared with privileges respecting other subject-matter, 76-82. 
Determined on basis of physical and economic facts, 71. 
No balance of conveniences as to amount taken, 81. 
See “Landowner,” “Natural Rights.” 


RIO 
Of contract between lessor and lessee, 580. 
Of estate between lessor and assignee of lease, 580. 
Assignee of reversion and lessee and assignees of lease, 485. 
Lessor and successive assignees of lease, 582. 
See “Assignment,” “Covenants,” ‘‘Rents and Royalties.” 


PROFIT A PRENDRE, 
Legal interest of oil and gas lessee as, 161, 184, 187. 
License coupled with an interest as, 168. 
Mining license as, 169, 170. 


PROPERTY, 
Legal interest of landowner in oil and gas in situ as, 134, 144, 153. 
See “Landowner,” “Real Property,” “Personal Property.” 


PUBLIC LANDS, 
Production of oil and gas from federal lands, 713-744. 
Federal legislation, 714. 

Naval Petroleum Reserves, 714. 

Oil leasing act, 7382-740. 

Placer mining act, 714. 
Abandonment, 726. 
Annual labor, 725. 
Discovery, 715-720. 
Forfeiture, 726. 
Location notice, 721. 
Marking location on ground, 722. 
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PUBLIC LANDS—Continued, 
Patent, 254. 
Record of claim, 724. 

Production from state lands, 744. 

Production from Indian lands, 742. 
QUITCLAIM DEED, 

Assignment of oil and gas lease by, 574-576. 

Surrender of oil and gas lease by, 338, 642. 
RAILROAD, 

Power to lease right of way for oil and gas purposes, 224. 
REAL PROPERTY, 

Classification of interests in, 163. 

Legal interest of oil and gas lessee as, 189, 201-207. 

Oil and gas in situ as, 134, 144, 153. 
RECORD, 

As notice to subsequent purchasers, 568. 

Oil and gas leases and assignments thereof entitled to record, 568-570. 
RE-ENTRY, 

By lessor as declaration of forfeiture for breach of condition, 482. 

Unnecessary to perfect forfeiture of oil and gas lease, 483. 
RELEASE, 

As method of surrendering oil and gas lease, 642. 


Duty of lessee to release of record after forfeiture, 535. 
Form of, 781. 


REMEDIES FOR ENFORCEMENT OF LEASE, 
Of lessee for enforcement of lease, 270, 620-626, 628-633. 
BHjectment, 620-626. 
Injunction, 628-634, 
When considered as specific performance, 628. 
Mutuality of equitable remedy, 629-638. 
Specific performance, 628-634. 
Of lessor for enforcement of covenants and conditions of lease, 444-535, 
627. 
Equitable remedies, 452-472, 473, 478. 
Abandonment, cancellation upon proof of, 512-534. 
For breach of express and implied duties of the lessee to test 
and develop the land, protect it from drainage and market 
the product, 452. 
Enforcement of forfeiture in equity, 453-460. 
Inadequacy of legal remedies as basis of equitable relief, 487. 
Variable nature of equitable relief, 470. 
Alternative decree, 470. 
Cancellation, wholly or in part, 470. 
Specific performance, 627. 
For failure to drill or pay under drill or pay lease, 473-478. 
For failure to drill or pay under unless lease, 505-512. 
Legal remedies, 445-449, 461-467, 479-483. 
For breach of express and implied duties of the lessee to test 
and develop the land, protect it from drainage and market 
the product, 445-449, 461-467. 
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REMEDIES FOR ENFORCEMENT OF LEASE—Continued, 
Damages, 445-449. 
Ejectment, 466. 
Inadequacy of legal remedies, 461-467. 
For failure to drill or pay under drill or pay lease, 472, 479-483. 
For failure to drill or pay under unless lease, 505- 512. 
See “Cancellation,” ‘Conditions,’ “Damages,” “Forfeiture,” 
“Lease.” 


RENTS AND ROYALTIES. 
Apportionment of, 588, 587-545, 613-616. 
Amongst heirs, devisees and purchasers of portions of the demised 
land, 5387-554, 613-616. 
Between joint lessors, 613. 
Life tenant and remainderman, 618. 
Assignment of, 537, 587-589. 
By deed conveying land subject to lease, 537, 587. 
' Conveyance of interest in oil and gas under demised land, 587. 
Deed conveying rents and royalties, 588. 
By whom and to whom payable, 611-616. 
Kinds of, 590. 
Agreement to furnish free gas for domestic purposes, 602-607. 
Domestic purposes, meaning of, 603. 
Duty to furnish free gas as affected by reduction of pressure, 606, 
607. 
When duty to furnish contingent upon production on premises, 
604-606. 
Rentals for delay in drilling, 330-340, 591. 
_ Drill or pay lease, 330-338. 
Duty to pay, 342. : 
Alternative nature of, 342. 
By lessee, 341, 580, 611. 
Assignee of lease, 579, 611, 612. 
Effect of drilling dry well upon, 367. 
Terminated by surrender, 344, 345. 
To lessor, 341, 611. 
Assignee of reversion, 611, 612. 
Partial assignee of reversion, 538-545, 611. 
Failure to pay does not terminate lease, 342. 
Payment, 356-362. 
Mode of, 356, 360. 
Check or draft, 360. , 
Deposit in bank, 357-860. 
Mail, 360, 361. 
Remedies of lessor for nonpayment, 472. 
Action for rent, 472. 
Forfeiture, 343, 472-4838. 
Against whom asserted, 484. 
By whom asserted, 484. 
Election of remedies, 472, 501. 
Enforcement of in equity, 473-478. 
Mode of perfecting, 488. 
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TS AND ROYALTIES—Continued, 
Bjectment, 491, 
Execution of second lease, 489, 
Forcible entry and detainer action, 491, 
Notice, 489. 
By whom and to whom given, 492. 
Re-entry, 488. 
Refusal to receive rent after breach, 490, 
Power to forfeit must be expressly reserved, 502. 
Relief from where breach fault of lessor, 503. 
Waiver of, 494. 
Acceptance rent after breach, 498. 
Acquiescence in delay, 494. 
Action for rent, 472, 501. 
Contract, 501. 
Tender of, 360. 
Time of, 348-350. 
To agent of lessor, 357-360, 362. 
To lessor after sale of land, 361. 
Unless lease, 339. 
Amounts not rent, 346. 
Lessee under no duty to pay, 346. 
Lessor’s remedies for nonpayment, 505-518. 
Payment, 356-362. 
When payments due, 351. 
‘Percentage of profits, 610. 
Royalties for oil and gas, a share of the production, 591-595. 
Amount of, 592-594. 
Based on average daily production, 592. 
On oil and gas used in drilling and operating, 592. 
; Share of gross production, 592. 
Manner of payment or delivery, 595. 
Delivery in pipeline, 595. 
Measurement of gas by meter, 595. 
Option to demand market price, 595. 
Time of payment, 594. 
Royalties for casing head gas, 607-610. 
Where express provision in lease, 609. 
Where no express provision in lease, 607-608. 
Yearly rental for gas wells, 596-602. 
Duty to pay when gas not marketed, 597-599. 
Quantity of production, 599. 
When payable on casing head gas, 599-602. 
Remedies for nonpayment, 616-618. 
See “Assignment,” “Forfeiture.” 


‘RESERVOIR, 
Oil and gas, 70. 


_ SURRENDER, ; 
Surrender clause of lease, 242, 245, 324, 337, 639. 
Creates power in lessee to terminate lease, 338, 639. 


For benefit of lessee, 337, 640. 
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SURRENDER—Continued, 
Manner of exercising power to surrender, 338, 640, 641. 
Necessity of actual surrender to terminate lease, 338, 640. 
Payment of accrued rentals as condition precedent to, 337, 640. 
Payment of consideration as condition precedent to, 337, 640. 
Purpose of, 337, 338, 640. 
Validity of lease as affected by, 242-271. 
By making lease a tenancy at will, 245-251. 
Optional, unperformed contract, 161, 195, 197, 242, 251, 257, 
261, 265, 266. 
Surrender by express agreement, 642. 
Surrender by operation of law, 642. 
See “Lease.” 


TAXATION, 

Of legal interest in oil and gas apart from the land, 646-651. 

Legal interest of lessee, 647-651. 

Separate interest in fee created by deed or exception, 647. 
Of mineral value of land against the owner thereof, 651. 
Production or license taxes, 652-654. 

Unconstitutional when applied to Indian lands, 652-653. 
Taxes on income derived from operation of oil and gas lands, 214. 

Unconstitutional as applied to lessees of Indian lands, 654. 
Taxation of lessee’s legal interest by including value of leases in fixing 

taxable value of taxable stock, 655. 
Unconstitutional as to lessees of Indian lands, 655. 


TENANCY AT WILL, 
Defined, 248. 
Oil and gas lease as, 248-251. 


TRESPASS, 
See “Landowner.” 


“UNLESS LEASE, 
See ‘‘Lease.” 


VALIDITY OF LHASH, 
Capacity of parties to make, 109, 215-226. 
Cotenant, 220. 
Executor, 218. 
Guardian, 216. 
Husband and wife of homestead, 219. 
Infant, 215. 
Insane person, 216. 
Life tenant, 225. 
Married woman, 219. 
Railroad of right of way, 224. 
Remainderman, 226. 
Remainderman and life tenant jointly, 226. 
Trustee, 218. ; 
Formal requisites, 226-271. 
Acknowledgment, 220. 
Forms of, 799. 
Prerequisite for record, 555. 
Certainty of parties, 232. 
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VALIDITY OF LEASE—Continued, 
Consideration, 235-271. | 
Adequacy of, 256-271. 
As affected by the surrender clause, 258-262, 
AS an executory contract, 257-269. 
As a conveyance of land, 270. 
Beneficial liability to lessor as, 259. 
Cash bonus ds, 241, 268. 
Covenants of lease as, 237, 245, 258, 261. 
Drilling of wells as, 269. 
Initial cash payment as supporting lease, 260-269. 
Mutuality of, 235, 242, 243, 262. 
Distinguished from mutuality of obligation, 261. 
Nominal, 236, 260, 262-269. 
Of drill or pay lease, 256, 261, 262. 
Of early form of lease, 236, 257-260. 
Of unless lease, 260, 261. 
Of surrender clause, 258-263, 266. 
Parol evidence as to payment of, 267. 
Payment of, estoppel to deny, 267. 
Prospective royalties as sole consideration, 237, 245, 262, 264. 
Receipt of delay rental as, 269. 
Serious, 266. 
Sufficiency of, 268. 
Description of land, 230. 
’ Reality of consent, 233. 
Signing, 226. 
Surrender clause as affecting, 242-271. 
By making lease tenancy at will, 245-251. 
Optional unperformed contract, 161, 195, 197, 242, 251, 257, 
261, 265, 266. 
Writing, 226. 
See “Lease.” 
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